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*C.  W.  SANFORD,  Respondent,  v.  H.  W.  SANFORD, 

Appellant, 

Public  Lanw-^Patknt— Collatekal  and  Dibkct  Attack.— In  an  action  of  eject- 
ment, a  patent  for  land  granted  by  the  United  States  cannot  be  collaterally 
attacked;  but  it  may  be  attacked  by  a  direct  proceeding  in  equity,  based  on  mia- 
take  of  the  law  in  ito  isuance  or  fi^ud  and  imposition  in  Its  proeurement. 

BAMV—FAACD—TRuaTs— Injunction.— Under  this  rule,  where  it  appeared  that  after 
A.  and  B  had  filed  upon  separate  adjoining  tracts  of  land.  A,  without  the  knowl* 
edge  of  B,  had  his  entry  amended  so  as  to  cover  both  tracts,  notwithstanding  B 
was  and  had  been  rightfully  in  possession  of  the  tract  entered  by  him,  and  by  such 
means  A  firandnlently  obtained  a  intent  for  B's  tract;  hdd,  that  A  wonld  be  con- 
sidered a  trustee  of  the  legal  title  for  B  as  to  such  tract,  and  that  an  action  oi  eject- 
ment to  raoorar  such  tract  brought  by  A  against  B  would  be  enjoined. 

AppeaTi  from  the  circuit  court  for  Coos  county. 

A.  if.  Crawford  and  J.  F.  Wataor^  for  Appellant. 

8,  H.  Haaardy  for  Respondent. 

Lord,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  suit  begun  by  cross-bill  to  enjoin  an  action  of 
ejectment  brought  by  defendant,  and  to  have  him  declared 
a  trustee  of  the  legal  title  of  certain  lands  described 
therein.     The  defendant  is  the  holder  of  a  patent  of  the 

*  Oiiuticd  from  pievious  volumes  by  mistake.— [CEfOATXib 
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United  States  to  said  lands  under  the  preemption  laws; 
and  the  object  of  the  present  suit  is  to  charge  him  as 
trustee  of  said  property,  and  to  compel  a  conveyance  to 
the  plaintiff.  It  may  be  admitted  that  the  facts  are  not 
stated  in  the  complaint  with  much  conciseness  or  pre- 
cision; but  we  thiuk  they  are  suf&cient  as  alleged,  if 
proved,  to  entitle  the  plaintiff  to  the  relief  for  which  he 
prays.  There  can  be  no  doubt  but  that  it  is  the  duty  of 
the  officers  of  the  land  department  to  determine  upon  the 
facts  to  whom  patents  shall  be  issued  for  the  public  lands. 
The  law  has  intrusted  them  with  the  performance  of  this 
duty,  and,  when  done,  all  reasonable  presumption  must  be 
indulged  in  support  of  their  action.  As  to  all  matters  of 
fact  within  the  scope  of  their  authority,  their  findings 
must  be  taken  as  conclusive  in  the  absence  of  fraud  and 
Imposition.  This  doctrine  has  been  expressly  affirmed  by 
the  highest  judicial  tribunal  of  the  country.  Johnson  v. 
TewaUy,  13  Wal.  72;  Mocyre  v.  Bobbins,  96  U.  S.  530;  Smelt- 
ing Go.  V.  Kemp,  104  U.  S.  636. 

Hence  a  patent  cannot  be  collaterally  attacked  but  only  by 
a  direct  proceeding  in  equity,  based  on  mistake  of  the  law 
in  its  issuance  or  fraud  and  imposition  in  its  procurement. 
**If  the  officers  of  the  law,"  said  Mr.  Justice  Field,  "mis- 
take the  law  applicable  to  the  facts  or  misconstrue  the 
statutes  and  issue  a  patent  to  one  not  entitled  to  it,  the 
party  wronged  can  resort  to  a  court  of  equity  to  correct 
the  mistake  and  compel  the  transfer  of  the  legal  title 
to  him  as  the  true  owner.  The  court  in  such  case  merely 
directs  that  to  be  done  which  these  officers  would  have 
done  if  no  error  of  law  had  been  committed.  The  court 
does  not  interfere  with  the  titie  of  a  patentee  when  the 
alleged  mistake  relates  to  a  matter  of  fact,  concerning 
which  these  officers  may  have  drawn  wrong  conclusions. 
A  judicial  inquiry  as  to  the  correcl^ess  of  such  conclusion 
would  encroach  upon  a  jurisdiction  which  congress  Has 
devolved  exclusively  upon  the  department  It  is  only 
when  fraud  and  imposition  have  prevented  the  unsuccess- 
ful party  in  a  contest  from  fully  presenting  his  case  or  the 
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officers  from  fully  construing  it,  that  a  court  will  look  into 
the  evidence.  It  is  not  enough,  however,  that  fraud  and 
imposition  have  been  practiced  upon  the  department,  or 
that  false  testimony  or  fraudulent  documents  have  been 
presented.  It  must  appear  that  they  affected  its  determi* 
nation,  which  otherwise  would  have  been  in  favor  of  the 
plaintiff.  He  must  in  all  cases  show  that  but  for  the  error 
or  fraud  or  imposition  of  which  he  complains  he  would 
have  been  entitled  to  the  patent.  It  is  not  enough  to  show 
that  it  should  not  have  been  issued  to  the  patentee.  It  is 
for  the  party  whose  rights  are  alleged  to  have  been  disre- 
garded that  relief  is  sought,  not  for  government,  which 
can  file  its  own  bills  when  it  desires  the  cancellation  of  a 
X>atent  unadvisedly  or  wrongly  issued."  Bohall  v.  Dilla^ 
114  U.  S.  47,  5  Sup.  Ct.  Rep.  782;  Sparks  v.  Pierce,  115  U-  S. 
408,  6  Sup,  Ct  Rep.  102. 

The  application  of  these  principles  to  the  facts  in  ha.r4 
are  decisive  of  this  case.  At  the  outset  it  may  be  said  it 
is  clear  from  the  evidence  that  the  defendant  has  not 
at  any  time  resided  upon  or  cultivated  or  improved  the 
land  in  dispute,  or  any  part  thereof.  Efut  this  of  itself  is 
not  enough  to  serve  the  purpose  of  the  plaintiff.  It  only 
shows  that  the  defendant  is  not  entitled  to  a  patent  The 
law  requires  the  plaintiff  to  go  further  and  show  such 
a  compliance  with  the  law  that,  but  fpr  fraud  or  impo- 
sition of  the  plaintiff,  he  would  be  entitled  to  and  awarded 
the  patent  for  these  lands.  In  1871,  the  defendant,  who  is 
a  brother  of  the  plaintiff,  had  settled  upon  a  certain  parcel 
of  unsurveyed  public  lands  as  a  preemption  claim*  Adjoin 
ing  his  claim  there  were  other  such  public  lands.  With  a 
view  to  secure  it  for  his  brother,  who  then  resided  in  Cali- 
fornia, he  put  in  possession  of  it  a  friend  to  temporarily 
hold  it  until  he  could  notify  his  brother  and  ascertain 
whether  he  desired  to  make  a  settlement  upon  it  as  a 
preemption  claim.  Under  this  state  of  facts  he  wrote  to 
the  plaintiff  and  requested  him  to  come  to  Oregon  and  set- 
tle upon  the  adjoining  claim.  In  resix>nse  to  that  invita- 
tion the  plaintiff  came  for  Ihe  purpose  of  settlement  upon 
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the  land,  and  the  defendant  pointed  it  out  to  him  and 
helped  him  to  build  his  cabin  upon  it  in  furtherance  of  his 
settlement.  They  thus  resided  upon  adjoining  claims  for 
several  years,  the  defendant  all  the  while  recognizing  the 
settlement  of  the  plaintiff,  who,  in  the  meantime,  had 
made  improvements,  all  of  which  were  located  on  the  forty 
acres  now  in  dispute. 

In  1879  the  lands  settled  upon  by  these  parties  were  sur- 
veyed and  the  plat  thereof  filed  in  the  land  office  at  Rose- 
burg,  when  it  became  known  that  the  tract  of  land  in 
dispute  belonged  to  that  portion  of  the  land  settled  upon 
by  plaintiff  under  the  circumstances  indicated.  On  Sep- 
tember 9th  and  27th,  respectively,  of  that  year  the  plaintiff 
and  defendant  filed  their  declaratory  statements  to  the 
parcels  of  land  upon  which  they  had  settled.  More  than 
a  year  afterwards  the  defendant  amended  his  declaratory 
statements  so  as  to  include  the  tract  in  dispute  and  upon 
which  the  plaintiff  had  resided  for  quite  a  number  of  years, 
and  had  built  his  house  and  barn  and  out-houses,  set  out 
an  orchard,  and  made  other  improvements.  The  evidence 
shows  and  the  court  below  finds  that  this  was  procured 
upon  the  ex  parte  affidavits  of  the  defendant  and  two  wit- 
nesses, and  without  any  notice  to  the  plaintiff  of  the 
proceeding.  It  is  beyond  dispute  at  this  time  and  when 
these  affidavits  were  made  that  the  plaintiff  wa3  then  and 
had  been  during  the  time  before  mentioned  residing  upon 
and  improving  the  identical  lands  included  in  this  amended 
statement.  By  this  means  the  defendant  was  enabled  to 
procure  the  patent  in  fraud  of  the  rights  of  the  plaintiff. 
And  it  is  clear  from  the  evidence  but  for  such  fraud  and 
imposition  he  would  not  only  have  been  entitled  to  but 
have  been  awarded  the  patent. 

We  have  not  undertaken  to  refer  to  all  of  the  facts  in 
detail.     We  ai^e  satisfied  that  the  decree  must  be  aliirmed. 


Mar.  1887.] 


PiTTOCH  V.  Jordan. 


Per  Curiam. 


[Piled  March  22,  1887.] 

♦HENRY  L.  PITTOCK,  Respondent,  v.  T.  A.  JORDAN, 

Appellant. 

CBATniL  MOBTOAGi—FoRBCLosuBB— Shebiff.— Mlfloellaneoos  Laws  Oregon,  chap.  89, 
i  2,  provides  for  the  foreclosure  of  chattel  mortgages  in  the  manner  provided  by  the 
mortgage  itself,  if  the  mortgage  contains  any  provisions  on  the  subject;  otherwise, 
by  the  sheriff  taking  possession  and  selling.  Hdd,  that  a  sheriff  cannot  Justify  a 
possession  taken  by  him  under  a  mortgage  providing  that  in  case  of  default  the 
mortgagee  may  take  possession  of  the  property  and  sell  or  otherwise  dispose  of  it 
upon  the  ground  of  acting  in  hla  official  capacity  under  directions  from  the 
mortgagee. 

8AifK— Filing— Pbioritt.— Under  the  Oregon  statutes  In  cases  of  successive  chattel 
mortgages  upon  the  same  property,  the  one  first  filed  is  entitled  to  priority. 

APPEAii  from  the  circuit  court  for  Multnomaii  county. 

Per  CuRLOi.— On  June  17,  1885,  one  G.  H.  Himes  pur- 
chased of  Tatum  &  Bowen  the  printing  press  in  contro- 
versy, paying  at  the  time  a  part  of  the  purchase  price,  and 
executing  a  mortgage  on  the  property  purchased  to  secure 
the  remainder,  which  provided  that,  in  case  of  default  in 
payment  thereof,  Tatum  &  Bowen  might  seize  the  press 
and  make  such  disposition  of  it  as  they  deemed  best. 
This  instrument  was  not  filed  as  a  chattel  mortgage.  The 
property  was  delivered  to  Himes  in  January,  1886.  He 
executed  a  mortgage  on  the  same  and  other  personal 
property  to  the  respondent,  which  was  duly  filed  as  such. 
Himes  having  failed  to  pay  the  balance  of  the  purchase 
price,  T.  &  B.  in  December,  1886,  directed  the  appellant  to 
take  the  printing  press  for  them,  remove  it  from  Himes' 
office  by  virtue  of  their  mortgage,  and  sell  the  same  to  pay 
the  balance  due  them.  Thereupon  the  respondent  brought 
this  suit  to  enjoin  the  defendant  from  removing  the  mort- 
gaged property  or  proceeding  with  the  sale.  The  appel- 
lant in  his  answer  attempts  to  justify  by  setting  up  that 
he  is  the  sheriff  of  Multnomah  county,  and  that  as  such 
he  was  acting  under  the  direction  of  said  T.  &  B.,  and  by 
virtue  of  their  said  chattel  mortgage.  By  section  2, 
chapter    89,   Miscelteneous    Laws,   688,   it  is   provided: 

•  Omitted  from  previous  volumes  by  mistake.— TRepobteb. 
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'*  Whenever,  in  any  mortgage  of  goods  and  chattels,  the 
parties  to  such  mortgage  shall  have  provided  the  manner 
in  which  such  mortgage  may  be  foreclosed,  such  mortgage, 
upon  breach  of  the  conditions  thereof,  may  be  foreclosed 
in  the  manner  therein  provided,  and  not  otherwise;  and  if, 
in  such  mortgage,  the  manner  in  which  the  same  may  be 
foreclosed  shall  not  be  provided,  then,  upon  breach  of  the 
conditions  thereof,  in  case  the  consideration  thereof  shall 
not  exceed  five  hundred  dollars,  the  same  may  be  fore- 
closed and  the  mortgaged  property  sold  by  the  sheriff," 
etc.  Here  the  manner  in  which  said  mortgage  might  be 
foreclosed  in  case  of  default  is  provided  in  the  mortgage, 
and  therefore  the  defendant,  as  sheriff,  had  no  power  or 
authority  in  the  matter.  He  was  no  more  than  an  intruder, 
and  his  official  character  could  be  no  protection  to  him 
whatever.  Where,  as  in  this  case,  the  mortgagee  is 
empowered,  upon  default,  to  take  possession  of  the  prop- 
erty and  sell  or  otherwise  dispose  of  it,^he  may  appoint  an 
agent  to  take  charge  of  the  property  for  him;  but,  except 
in  the  cases  specifically  designated  in  the  statute,  he  cannot 
call  to  his  aid  the  official  character  of  the  sheriff  or  other 
officer  named  therein.  The  claim  of  the  appellant  that  a 
chattel  mortgage  given  in  good  faith  is  valid  as  against  a 
subsequent  mortgagee  of  the  same  property,  whose  mort- 
gage is  first  duly  filed,  is  untenable.  Without  entering  at 
large  upon  this  subject,  it  suffices  to  say  that  the  obvious 
purpose  of  the  several  statutory  provisions  relating  thereto 
is,  in  conflicting  claims  between  mortgagees  of  chattels,  to 
give  priority  to  him  whose  mortgage  is  first  duly  filed  as 
required  by  law. 
Let  the  decree  be  affirmed. 


May,  1889.]     PEin>LETON  v.  Saunders,  et  al,  *  9. 

Opinion  of  the  Oouit-Strahao,  J. 

[Filed  May  18,  1889.]  -jj j, 

*TOWN  OF  PENDLETON,  RESPONDEifr,  v.  R  SAUN-   '^  '^l 
DEES    ET   AL.,    Appellant.  [m  m\ 

OONTBACT— ComTBUcnoN.—When  the  town  of  Pendleton  contracted  to  pnmp  water 
into  a  reservoir  to  the  AiU  capacity  of  its  pumps  whenever  the  first  parties  to  the 
•Sieement  deelred  to  make  a  test  of  the  reservoir  not  exceeding  once  each  week  for 
ninety  days,  such  agreement  did  not  impose  the  duty  on  said  town  of  doing  more 
than  run  its  pumps  to  their  ftill  capacity  during  the  time  they  were  usually  and 
reasonably  run.  It  was  not  required  to  incur  extraordinary  or  unusual  expense  for 
that  purpose  or  to  increase  its  force  of  engineers,  if  the  one  then  employed  was 
capable  of  running  the  pumps  to  their  ftill  capacity  during  the  hours  he  was 
accustomed  to  run  the  same.  If  the  supply  of  water  failed  for  any  cause  without 
the  city's  fault,  so  that  the  reservoir  could  not  be  filled  at  the  times  required  by  8. 
and  C,  such  failure  did  not  put  the  city  in  default  If  the  cistern  from  which  the 
supply  of  water  was  drawn  was  inadequate,  or  if,  on  account  of  the  season,  there 
was  a  scarcity  of  water,  the  city  would  not  be  responsible  therefor. 

Rbsebvoib— Tests  of.— The  "  tests  '*  provided  for  In  the  agreement  were  designed  for 
the  equal  benefit  of  both  parties,  and  their  purpose  was  to  enable  both  parties  to 
know  by  actual  experiment  when  the  reservoir  was  completed  by  being  water- 
tight 

CoHTBAcr— Oblioatioh.~-€o  fliT  as  either  party  to  the  oontraota  mentioned  in  the 
pleadings  has  bound  himself,  he  must  substantially  peribrm  his  agreement,  and 
neither  is  bound  beyond  the  terms  of  his  agreement. 

CoirrBACi^-BsFBV  in  which  Words  arb  Usbd.— Language  used  In  a  contract  must 
generally  be  held  to  be  used  in  its  ordinary  and  usual  sense  and  signification,  but 
when  such  rule  would  give  the  language  no  force  or  effect  whatever,  or  would 
lead  to  aa  absurdity,  the  court  may  examine  the  context  and  view  the  whole  sub- 
ject matter  in  the  light  in  which  the  parties  evidently  viewed  it,  and  ascertain  the 
meaning  of  the  language  they  used  by  their  situation,  the  subject  matter  of  the 
contract,  the  context,  and  all  the  cireumstanoes  attending  the  execution  of  such 
oontraet 

SZPXBT  TBsmoNT— OPunoN  OF  Witnesses— When  Competent.— Subdivision  9  of 
section  706,  Hill's  Oode,  makes  the  opinion  of  a  witness  competent  evidence 
leqpeoting  the  identity  or  handwriting  of  a  person  where  he  has  knowledge  of  the 
person  or  handwriting ;  and  also  his  opinion  on  a  question  of  science,  art,  or  trade, 
when  he  is  skilled  therein. 

WtnrBBB— ExPEBT.— An  expert  is  one  Instracted  by  experience,  and  to  become  such 
requires  a  course  of  previous  habit  and  practice  or  of  study  so  as  to  be  familiar 
with  the  suliject 

Appeal  from  the  circuit  court  for  Umatilla  county. 

J.  O.  Leasure  and  J.  J.  Balleray,  for  Appellants. 

L.  R  Cox^  for  Respondent. 

Btrahan,  J.,  delivered  the  opinion  of  the  court 

The  object  of  this  suit  is  to  recover  damages  against 
the  defendants  for  the  alleged  violation  of  the  conditions 
of  a  certain  bond  executed  by  the  defendants  to  the  plain- 
tiff.   It  appears  from  the  complaint  that  on  the  eleventh 

•  Publication  withheld  pending  petition  fox  re  hearing.— [Rbpobteb. 
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day  of  November,  1886,  the  defendants,  Saunders  and 
Church,  contracted  -with  the  plaintiff  to  construct,  build, 
erect  and  put  in  for  the  plaintiff,  in  accordance  with  cer- 
taiD  sx^ecifications,  a  system  of  water- works,  including  a 
reservoir,  which  they  agreed  should  be  constructed  and 
built  pursuant  to  the  said  specifications;  and  should  have 
when  built,  the  capacity  of  holding  500,000  gallons  of 
water,  and  be  water-tight;  and  for  such  system  of  water- 
works, built  according  to  such  plan  and  specifications,  the 
plaintiff  was  to  pay  them  f 25, 375  in  bonds  of  the  town  of 
Pendleton,  which  were  to  be  received  by  the  contractors 
in  payment  at  6  per  cent  above  par;  that  said  Saunders 
and  Church  entered  upon  the  performance  of  said  contract 
and  did  build  and  put  in  a  system  of  water-works  for  the 
plaintiff  pursuant  to  said  agreement  and  substantially  in 
accordance  with  the  specifications  therefor  in  all  respects 
save  and  except  that  the  said  Saunders  and  Church  failed 
and  neglected  to  dig,  build  and  construct  a  reservoir  for 
water  which  should  contain  and  hold  500,000  gallons,  and 
liave  the  capacity  for  holding  so  much  water,  and  be 
watertight;  and  did  notify  this  plaintiff  and  claim  that 
they  had  completed  said  system  of  water- works,  pursuant 
to  such  contract,  and  did  call  upon  the  plaintiff  for  the 
contract  price  of  the  same;  that  plaintiff  examined  said 
system  of  water-works,  and  particularly  their  reservoir, 
and  finding  the  same  not  built  according  to  said  contract, 
and  particularly  that  the  said  reservoir  was  not  built 
])ursuant  to  the  specifications  therefor,  and  not  water- 
tight, did  refuse  to  accept  said  system  of  water- works  and 
to  pay  the  balance  of  the  contract  price  for  the  same,  and 
at  said  time  plaintiff  had  paid  Saunders  and  Church, 
on  said  agreement,  the  sum  of  $22,200  in  bonds  of  the 
town  of  Pendleton,  at  the  agreed  price  of  6  per  cent  above 
par,  and  there  still  remained  unpaid  upon  said  contract 
I)rice  the  sum  of  $3,115,  which  plaintiff  refused  to  pay 
over  to  Saunders  and  Church,  because  of  their  default  in 
putting  in  said  system  of  water- works  according  to  con- 
tract, and  particularly  because  of  their  failure  to  construct 


May,  1889.]      Pendleton  v.  Saunders,  et  al.  11 

OpiDlon  of  the  Court— Strfthan,  J. 

a  reservoir  pursuant  to  said  contract  and  make  the  same 
water-tight  as  required  by  the  specifications;  that  Saun- 
ders and  Church,  for  the  purpose  of  inducing  plaintiff  to 
accept  the  system  of  water- works  so  constructed,  and 
particularly  to  induce  the  plaintiff  to  pay  them  the  balance 
of  the  contract  price  of  said  system  of  water-works, 
entered  into  a  new  contract  with  plaintiff,  as  follows: 

"This  agreement,  made  and  entered  into  by  and  between 
C.  P.  Church  and  R.  Saunders,  as  partners  under  the  firm 
name  of  Saunders  &  Church,  parties  of  the  first  part,  and 
the  committee  on  fire  and  water  of  the  town  of  Pendleton, 
composed  of  W.  F.  Matlock,  B.  Reith  and  S.  Rothchild, 
parties  of  the  second  part — ^witnesseth : 

**That  the  parties  of  the  first  part,  for  and  in  considera- 
tion of  the  acceptance  by  the  town  of  Pendleton  of  the 
water-works  system,  constructed  for  said  town  by  the 
parties  of  the  first  part,  in  its  present  condition,  and  the 
payment  by  the  town  of  Pendleton  to  the  said  first  parties 
of  the  sum  of  the  water  bonds  of  the  town  of  Pendleton,  in 
the  denominations  of  one  thousand  dollars  each,  and  num- 
bered 22,  23,  24,  25,  26,  27,  28,  and  29,  and  of  the  sum  of 
one  hundred  and  ninety-two  and  forty -eight  one-hundredths 
dollars,  by  warrant  drawn  on  the  town  treasury,  that 
being  the  balance  of  the  price  agreed  upon  by  the  first 
and  second  parties  as  due  to  said  first  parties  from  said 
second  parties  upon  the  full  and  complete  completion 
of  said  water-works  system,  the  parties  of  the  first 
part  agree  to  and  with  said  second  parties  that  within 
ninety  days  from  the  date  of  the  signing  of  the  contract 
the  reservoir  of  the  water- works  system  of  the  town  of 
Pendleton  shall  contain  at  least  500,000  gallons  of  water, 
or  as  much  as  can  be  pul  in  the  reservoir  by  pumping,  and 
that  said  reservoir,  when  containing  500,000  gallons  of 
water  or  as  near  thereto  as  possible,  shall  not  lose  from 
evaporation  and  filtration  more  Ihan  one  and  one-half 
inches  of  water,  vertical  measure,  durinir  •««*'b  twfmty-four 
*hours,  and  that  if  said  reservoir,  when  containing  said 
amount  of  water,  at  the  expiration  of  said  ninety  days, 
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shall  lose  more  than  one- and  one-half  inches  of  water  by 
filtration  and  evaporation  during  each  twenty-four  hours, 
then  that  the  said  first  parties  shall,  at  their  own  cost  and 
expense,  within  twenty  days  thereafter,  make  said  reser- 
voir water-tight  by  walling  up  the  north,  east  and  west 
walls  of  the  same  with  hard-burned  brick  laid  in  cement 
mortar,  and  shall  plaster  the  same  with  cement  and  black 
sharp  sand,  mixed  in  the  customary  proportions  for 
cementing  cisterns,  on  the  inside  of  the  walls  of  said 
reservoir  to  a  depth  of  at  least  three-eighths  ol  an  inch. 

'*That  the  parties  of  the  first  part  make,  sign,  executo 
and  deliver  to  the  town  of  Pendleton  a  good  and  sufficient 
bond  in  the  penal  sum  of  $4,000,  with  two  or  more  sureties, 
to  be  approved  by  the  common  council,  conditioned  for  the 
faithful  performance  of  their  part  of  the  terms  of  this 
agreement 

**That  the  parties  of  the  second  part,  for  and  in  consid- 
eration of  the  covenants  and  agreements  of  the  first  parties 
herein  mentioned  and  by  them  to  be  kept  and  performed, 
hereby  agree  to  and  with  said  parties,  not  as  individuals, 
but  for  and  on  behalf  of  the  town  of  Pendleton,  to  accept 
for  said  town,  subject  to  the  conditions  and  covenants 
mentioned  in  this  agreement,  the  water-works  system  con- 
structed for  the  town  of  Pendleton  by  the  first  parties  in 
the  condition  the  same  is  now  in,  and  to  pay  and  delivor 
upon  the  filing  of  this  contract,  duly  signed  and  executed 
by  the  parties'  thereto,  accompanied  with  the  bond  of  the 
first  parties,  heretofore  mentioned,  with  the  recorder  of 
the  towli  of  Pendleton  and  the  approval  of  the  same  by 
the  common  council,  water  bonds  of  the  town  of  Pendleton, 
in  denominations  of  one  thousand  dollars  each,  and  num 
bered  22,  23,  24,  25.  26,  27,  28,  and  29,  also  a  warrant  of 
said  town,  drawn  on  the  town  treasurer,  for  the  sum  of 
one  hundred  and  ninety-two  tond  forty-eight  one-hun- 
dredths  dollars. 

**And  it  is  further  understood  and  agreed,  by  and 
between  the  parties  to  this  agreement,  that  during  the 
time  mentioned  in  this  agreement  for  the  completion  of 
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said  reservoir,  that  the  town  of  Pendleton  will  pump 
water  into  said  reservoir  to  the  full  capacity  of  its  pumps 
(except  what  water  shall  be  needed  for  consumption  in  said 
town)  whenever  the  first  parties  may  desire  to  make  a  test 
of  said  reservoir,  not  exceeding  once  each  week;  and  that 
the  said  first  parties  shall  have  the  right  during  said  time  to 
bleed  the  reservoir  as  often  as  they  may  deem  it  necessary 
for  the  repairing  of  the  same;  and  it  is  further  understood 
and  agreed  by  and  between  the  parties  to  this  agreement 
that  W.  P.  Matlock,  E.  Reith,  and  S.  RothohUd,  parties  of 
the  second  part,  in  the  signing  and  execution  of  this  agree- 
ment, assume  no  personal  responsibility,  and  are  not  to  be 
held  in  any  way  personally  liable  thereon,  but  that  they 
sign  and  execute  the  same  for  and  on  behalf  of  the  town 
of  Pendleton. 

"In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  this  twenty -first  day  of  June,  1887. 

**1.    Saunders  A  Church,  [l.  s.] 
''4.    W.  P.  Matlock.  [l.  s.] 

"2.    E.  Reith.  [l.  s.] 

**3.    S.  Rothchild.  [l.  s.] 

**In  the  presence  of: 

"John  J.  Balleray, 
«*Thos.  Pitzgerald. 
''As  to  signatures  1,  2,  and  3,  4." 

That  the  foregoing  agreement  is  the  agreement  or  con- 
tract between  Saunders  and  Church  and  the  town  of 
Pendleton  mentioned  in  the  bond  hereinafter  set  forth;* 
that  on  the  seventeenth  day  of  June,  1887,  the  defendants 
duly  made  and  executed  to  the  plaintiff  their  certain  bond 
in  the  words  and  figures  following,  to  wit: 

**Know  all  men  by  these  presents:  That  we,  C.  P. 
Church  and  R  Saunders,  Zoeth  Houser,  Lee  Moorhouse, 
C.  B.  Wade,  and  W.  T.  Chalk  are  held  and  firmly  bound 
unto  the  town  of  Pendleton  in  the  just  and  full  sum  of  four 
thousand  dollars  (f4,000),  for  the  payment  of  which  sum 
to  the  said  town  of  Pendleton,  we,  and  each  of  us,  do  by 
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these  presents,  bind  ourselves,  our  heirs,  executors  and 
administrators,  jointly  and  severally,  firmly  by  these 
presents.  Signed  with  our  hands  and  sealed  with  our 
seals  this  seventeenth  day  of  June,  A.D.  1887. 

*'The  condition  of  the  above  obligation  is  such  that, 
whereas,  the  above  bounden  C.  P.  Church  and  R.  Saunders 
are  about  to  enter  into  a  contract  with  the  town  of  Pendle- 
ton, supplementary  to  the  contracts  now  existing  between 
said  C.  P.  Church  and  B.  Saunders*  on  one  part,  and  the 
said  town  of  Pendleton  on  the  other,  providing  for  the 
construction  of  the  system  of  water-works  in  the  said 
town,  which  contract  bears  date,  or  is  to  bear  date,  the 
twenty -first  day  of  June,  A.D.  1887,  and  which  contract 
provides  for  the  doing  of  certain  work  on  the  reservoir 
belonging  to  said  water  system,  in  case  the  same  shall  be 
necessary  to  make  said  reservoir  water-tight;  now,  there- 
fore, if  said  C.  P.  Church  and  B.  Saunders  shall  strictly 
conform  to  and  perform  all  their  covenants  contained  in 
said  contract,  and  abide  by  and  perform  all  the  cove 
nants  and  conditions  therein  contained  on  their  part,  then 
this  obligation  to  be  and  become  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue.  Signed  and  sealed  the 
day  and  year  above  written. 

«  'Charles  P.  Church,     [l.  s.  ] 
«*R.  Saunders.  [l.s.] 

**zo.  houser.  [l.s.] 

*  *Lee  Moorhouse.  [l.  s.  ] 

*C.  B.  Wade.  [l.s.] 

•*W.  T.  Chalk.  [l.s. J 

"  Signed,  sealed  and  delivered  in  presence  of . 
**JoHN  J.  Balleray. 
•*W.  E.  CREwa 

•'Q.  W.  PiTTOCK. 

'*P.  E.  Gerould." 

That  said  bond  was,  on  tlie  twenty-third  of  June,  1887, 
approved  by  the  common  council  of  ttie  town  of  Pendleton; 
tiiat  at  said  time  there  remained  due  the  contractors  from 
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the  town  of  Pendleton,  |3,115,  and  also  15,567.48  for  extra 
material  and  labor,  and  plaintiff  thereupon  paid  the  same, 
as  per  said  agreement  herein  set  forth,  and  plaintiff  has 
performed  all  other  conditions  and  promises  by  it  on  its 
part  to  be  performed,  pursuant  to  the  agreement  set  forth; 
that  defendants  G.  P.  Church  and  B.  Saunders  have  not 
performed  nor  observed  the  conditions  of  the  above-stated 
agreement  nor  the  promises  on  their  part  to  be  observed 
and  performed,  but  have  made  default  therein;  that  said 
reservoir  has  never  had  the  capacity  to  contain  500,000 
gallons  of  water  without  losing  more  than  one  and  one-half 
inches  of  water,  vertical  measure,  by  filtration  and  evap- 
oration during  each  consecutive  twenty-four  hours  nor  less 
than  eleven  inches,  vertical  measure,  during  such  period; 
that  the  defendants  R  Saunders  and  0.  P.  Church  were 
duly  notified  and  well  knew  the  condition  of  said  reservoir 
and  the  fact  that  the  same  was  not  water-tight  and  would 
not,  at  the  expiration  of  the  ninety  days  specified,  contain 
the  said  amount  of  water  without  losing  more  than  one 
and  one-half  inches  of  water,  vertical  measure,  by  filtra- 
tion and  evaporation  during  each  consecutive  twenty-four 
hours  nor  less  than  twenty  four  inches;  but  have  failed, 
neglected  and  refused  to  make  said  reservoir  water-tight, 
and  have  failed,  neglected  and  refused  to  wall  up  the 
north,  east  and  west  walls  of  said  reservoir,  and  to  cement 
the  same  or  to  do  any  act  or  thing  to  make  said  reservoir 
water-tight,  or  to  observe  or  perform  the  conditions  of 
said  conti-act  or  bond,  and  still  neglect  and  refuse  so  to  do; 
and  by  reason  thereof,  the  conditions  of  said  bond  have 
become  broken,  and  the  obligation  has  become  absolute 
and  plaintiff  is  damaged  in  the  sum  of  $2,270;  that  by  rea- 
son of  the  default  of  the  said  C.  P.  Church  and  R.  Saunders 
in  covstructing  said  reservoir  and  in  making  the  same 
water-tight,  as  provided  in  the  written  agreement  of  June 
21, 1887,  above  set  forth,  plaintiff  was  compelled  to  run  its 
pumps  constantly  in  order  to  keep  a  supply  of  water  in 
said  reservoir  and  to  furnish  its  cisterns  with  water,  and 
was  cojrpelied  to  employ  for  such  purpose  other  and  extra 
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labor,  to  wit,  an  additional  engineer,  for  the  period  of  one 
hundred  and  twelve  days,  and  did  actually  pay  as  wages 
for  the  same  the  sum  of  1281,  and  plaintiff  is  specially 
damaged  in  said  sum  of  1281;  that  by  reason  of  the  said 
default  of  the  said  C.  P.  Church  and  R.  Saunders,  and  by 
reason  of  said  reservoir  failing  to  hold  the  water  pumped 
into  it,  plaintiff  was  compelled  to  run  its  pumps  and  engine 
constantly  in  order  to  keep  a  supply  of  water  in  said  res- 
ervoir and  to  furnish  its  customers  with  Water,  and  was 
compelled  to  use  and  bum  much  larger  quantities  of  wood, 
to  wit,  112  cords,  and  that  said  wood  was  reasonably  worth 
$4.49  per  cord,  and  plaintiff  was  thereby  specially  dam- 
aged in  the  sum  of  $502.88;  that  by  reason  of  the  default 
of  said  Saunders  and  Church,  the  plaintiff  was  compelled 
to  run  its  engine  at  a  higher  pressure  than  it  would  have 
run  the  same  and  drive  its  pumps  at  a  greater  rate  of 
speed,  and  frequently  it  was  compelled  to  shut  the  water 
off  from  the  reservoir  and  to  supply  its  customers  with 
water  directly  from  its  pumps,  and  by  reason  thereof 
plaintiff's  engine  and  pumps  were  much  worn  and  damaged 
and  plaintiff  was  thereby  damaged  in  the  further  sum  of 
$200.     Said  complaint  was  duly  verified  and  filed. 

To  this  complaint  defendants  filed  a  general  demurrer, 
and  the  demurrer  having  been  overruled,  the  defendants 
answered.  By  the  uiswer  defendants  admit  the  contract 
made  by  Saunders  and  Church  with  plaintiffs,  dated 
November  11,  1886,  and  that  Saunders  and  Church  pro- 
ceeded under  the  same  to  construct  a  system  of  water- 
works for  plaintiff,  and  gave  notice  to  plaintiff  that  they 
had  completed  the  same.  They  admit  that  at  the  time 
Saunders  and  Church  gave  notice  to  plaintiff  of  the  com- 
pletion of  said  water- works  they  had  been  paid  the  sum  of 
122,200,  and  there  was  still  due  on  the  said  contract  the 
sum  of  $3,115,  and  the  further  sum  of  $5,567.48  for  extra 
work  and  for  material.  They  admit  that  on  the  seven- 
teenth day  of  June  the  defendants  executed  the  bond  set 
out  in  plaintiff's  complaint,  and  that  on  the  execution  of 
said  bond  the  plaintiff  paid  to  Saunders  and  Church  the 
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sums  then  due  them.  The  answer  then  denies  specifically 
every  other  allegation  of  plaintiff's  complaint,  including 
the  alleged  inducement  for  signing  the  contract  and  bond 
sued  on  in  this  cause  and  set  out  in  plaintiff's  complaint. 

Defendants  alleged,  in  their  answer,  the  following  new 
matter :  That  at  the  time  said  Saunders  and  Church  gave 
such  notice  and  made  such  demand  (that  is,  gave  notice 
that  they  had  completed  their  contract  and  demanded  the 
balance  then  due  them),  they  had  completed  said  system 
of  water- works  including  said  reservoir  according  to  the 
said  contract  and  said  plans  and  specifications  therefor ; 
that  plaintiff  being  unprepared  at  the  time  of  the  completion 
of  said  work  to  make  a  test  thereof,  and  being  unwilling  to 
accept  the  same  without  such  test,  and  refusing  to  pay  said 
Saunders  and  Church  the  balance  of  the  contract  price  for 
said  work,  namely,  the  sum  of  $3,115,  besides  the  sum  of 
$5,567.48  due  said  Saunders  and  Church  for  extra  work  and 
materials,  and  said  Saunders  and  Church  being  about  to 
sue  the  plaintiff  for  said  sums  due  them,  the  plaintiff  and 
defendant,  to  avoid  litigation,  entered  into  the  contract  set 
up  in  plaintiff's  complaint ;  that  after  the  making  of  the 
contract  mentioned  in  plaintiff's  complaint,  dated  Novem- 
ber 11, 1886,  by  and  between  Saunders  and  Church  and  the 
plaintiff  herein,  the  said  Saunders  and  Church  did  build 
and  construct  for  plaintiff  the  said  system  of  water- works 
in  the  town  of  Pendleton,  including  the  reservoir  belonging 
to  said  system,  in  strict  accordance  with  the  plans  and 
specifications  which  formed  a  part  of  said  contract,  except 
where  the  same  were  chajiged  by  the  direction  and  at  the 
request  of  plaintiff,  and  did  build  and  construct  said  reser- 
voir so  that  the  same  had  a  capacity  of  and  was  capable  of 
holding  more  than  500,000  gallons  of  water,  and  was  when 
holding  such  quantity  of  water  and  at  all  times  water-tight, 
and  said  Saunders  and  Church  thereupon  demanded  of 
plaintiff  the  balance  of  the  contract  price  of  said  system 
of  water- works,  which  then  amounted  to  $3,115,  and  the 
price  of  extra  work  done  thereon  and  material  furnished 
therefor,  which  amounted  to  the  sum  of  $5,567.48;   that 
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plaintiff,  without  any  just  cause  or  reason  therefor, 
declined  to  pay  said  sums  due  said  Saunders  and  Church 
and  declined  to  test  and  receive  said  system  of  water- works 
till  Saunders  and  Church  would  enter  into  and  sign  the 
contract  of  June  21,  1887,  and  furnish  the  bond,  which  is 
set  out  in  plaintiff's  complaint ;  that  after  the  signing  of 
said  agreement  and  bond  set  out  in  plaintiff's  complaint, 
the  defendants  Saunders  and  Church,  during  the  time 
therein  mentioned  and  provided  for  the  completion  of  said 
neservoir,  repeatedly  requested  plaintiff  to  pump  water 
into  said  reservoir  to  the  full  capacity  of  its  pumps  (except 
what  water  was  needed  for  consumption  in  said  town),  in 
order  to  make  tests  of  said  reservoir,  but  the  plaintiff  neg- 
lected and  refused,  at  all  times,  to  comply  with  said 
request;  that  within  ninety  days  from  the  signing  of  said 
contract  of  June  21,  1887,  the  said  reservoir  was  capable 
of  containing  and  did  contain  500,000  gallons  of  water,  and 
did  not  lose  from  evaporation  and  filtration  more  than  one 
and  one-half  inches  of  water,  vertical  measure,  during  each 
or  any  twenty- four  hours,  and  was  then  and  has  been  ever 
since  water-tight ;  that  said  Saunders  and  Church  have 
kept  and  performed  on  their  part  all  the  provisions  and 
promises  contained  in  said  agreement  of  June  21,  1887,  set 
out  in  plaintiff's  complaint,  which  were  to  be  kept  and 
I)erformed  on  their  part,  and  that  none  of  the  conditions  of 
said  bond  set  up  in  the  plaintiff's  complaint  and  on  which 
this  action  was  brought  have  been  broken. 

The  reply  put  in  issue  the  new  matter  contained  in  the 
answer.  A  trial  before  a  jury  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  in  the  sum  of  $2,250,  from  which 
judgment  this  appeal  is  taken.  The  notice  of  appeal 
contains  twenty-six  assignments  of  error,  but  those  only 
which  were  specially  insisted  upon  at  the  argument  here 
will  be  noticed. 

1.  The  liability  of  the  defendants  in  this  action  must 
be  measured  by  the  contract  which  Saunders  and  Church 
made  with  the  plaintiff  dated  June  21,  1887,  and  the  bond 
made  pursuant  thereto,  signed  by  all  of  the  defendants, 
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dated  June  17, 1887.  Though  bearing  different  dates,  these 
writings  were  delivered  at  the  same  time,  took  effect 
simiQtaneously,  and  must  be  construed  together  as  a  part 
of  the  same  transaction.  By  the  first  Saunders  and  Church 
covenanted  with  the  plaintiff  that  upon  the  full  and  com- 
plete completion  of  said  water-works  system  the  parties 
of  the  first  part  agree  to  and  with  said  second  parties  that 
within  ninety  days  from  the  date  of  the  signing  of  the  con- 
tract the  reservoir  of  the  said  water- works  system  of  the 
town  of  Pendleton  shall  contain  at  least  500,000  gallons  of 
water,  or  as  much  as  can  be  put  in  the  reservoir  by  pumping; 
and  that  said  reservoir,  when  containing  500,000  gallons  of 
water  or  as  near  thereto  as  possible,  shall  not  lose  from 
evai)oration  and  filtration  more  than  one  and  one-half 
inches  of  water,  vertical  measure,  during  each  twenty- 
four  hours;  and  that  if  said  reservoir,  when  containii^ 
said  amount  of  water,  at  the  expiration  of  said  period  of 
ninety  days,  shall  lose  more  than  one  and  one-half  inches 
of  water  by  filtration  and  evaporation  during  each 
twenty-four  hours,  then,  that  the  said  parties  shall  at  their 
own  cost  and  expense  within  twenty  days  thereafter  make 
said  reservoir  water-tight  by  walling  up  the  north,  east, 
and  west  walls  of  the  same  with  hard-burned  brick,  laid  in 
cement  mortar,  and  shall  plaster  the  same  with  cement 
and  black,^  sharp  sand,  mixed  in  the  customary  proportion 
for  cementing  cisterns,  on  the  inside  walls  of  said  reser- 
voir, to  the  depth  of  at  least  three-eighths  of  an  inch. 
The  bond  signed  by  all  the  defendants  recites  the  making 
of  this  contract,  and  then  continues:  **And  which  con- 
tract provides  for  the  doing  of  certain  work  on  the  reser- 
voir belonging  to  said  water  system,  in  case  the  same  shall 
be  necessary  to  make  said  reservoir  water-tight.  Now, 
therefore,  if  said  C.  P.  Church  and  R.  Saunders  shall 
strictly  conform  to  and  perform  all  of  their  covenants 
contained  in  said  contract,  and  abide  by  and  perform  all  the 
covenants  and  conditions  therein  contained  on  their  part,  then 
this  obligation  to  be  and  become  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue."    The  agreement  made 


20  Pendleton  v.  Saunders,  et  al.        [Sup.  Ct 

Opinion  of  the  Gourt— Strahan,  J. 

between  Saunders  and  Church  with  the  town  of  Pendleton 
also  contained  the  following  provision:  »  »  ♦ 
**That  during  the  time  mentioned  in  this  agreement /or 
the  completion  of  said  reservoir  the  town  of  Pendleton  will 
pump  water  into  said  reservoir  to  the  full  capacity  of  its 
pumps,  except  what  water  shall  be  needed  for  consumption 
in  said  town,  whenever  the  first  parties  may  desire  to 
make  a  test  of  said  reservoir,  not  exceeding  once  each 
week,  and  that  said  first  parties  shall  have  the  right  dur- 
ing said  time  to  bleed  the  reservoir,  etc,"  These  pro- 
visions of  the  contracts  between  the  parties  necessarily 
assume  that,  although  the  possession  of  the  system  of 
water- works  had  passed  from  the  contractors  to  the  town 
of  Pendleton,  the  reservoir  was  incomplete,  and  they  pro 
vide  for  a  time  within  which  the  contractors  might  com- 
plete it,  that  is,  make  it  water-tight.  A  means  of  making 
certain  tests  is  also  provided,  that  is,  the  town  of  Pendle- 
ton will  pump  water  into  said  reservoir  to  the  full  capacity 
of  its  pumps  whenev^*  the  first  parties  may  desire  to  make 
a  test  of  said  reservoir,  not  exceeding  once  in  each  week; 
but  this  provision  did  not  impose  the  duty  on  the  town  of 
Pendleton  of  doing  more  than  to  run  its  pumps  to  their 
full  capacity  during  the  time  they  were  usually  and  reason- 
ably run.  It  was  not  required  to  go  to  extraordinary  or 
unusual  expense  for  that  purpose,  or  to  increase  its  force 
of  engineers,  if  the  one  already  employed  was  capable  of 
running  the  pumps  to  their  full  capacity  during  the  hours 
he  was  accustomed  to  run  the  same.  If  the  city  did  all  of 
this  it  performed  the  full  measure  of  its  duty  in  this  par- 
ticular and  was  not  in  default.  If  the  supply  of  water 
failed  for  any  cause  without  the  city's  fault,  so  that  the 
reservoir  could  not  be  filled  at  the  time  required  by  Saun 
ders  and  Church,  such  failure  did  not  put  the  city  in 
default.  Its  agreement  was  to  run  its  pumps,  and  I  have 
indicated  the  extent  of  its  duty  in  that  particular;  but  if 
the  cistern  from  which  the  water  was  drawn  was  inade- 
quate, or  if,  on  account  of  the  season,  there  was  a  scarcity 
of  water,  the  city  would  not  be  responsible  therefor.     The 
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city  had  as  much  interest  in  these  tests  as  had  Saunders 
and  Church.  They  were  designed  for  the  equal  benefit  of 
both  parties.  The  undoubted  object  was  to  enable  them 
to  know  by  actual  experiment  when  the  reservoir  was  com- 
pleted by  being  water-tight  But  I  do  not  think  the  terms 
of  this  contract  bring  the  case  within  the  principle  laid 
down  in  the  numerous  cases  cited  by  appellant^s  counsel 
on  that  subject.  Those  cases  state  elementary  law,  and 
their  authority  and  binding  force  is  fully  recognized  and 
admitted,  but  they  are  not  applicable  to  the  particular 
facts  disclosed  by  this  record.  So  far  as  either  party  to 
this  record  has  bound  himself  to  perform  any  act  or  thing, 
we  hold  he  must  substantially  perform  his  agreement,  and 
that  neither  is  bound  beyond  fhe  terms  of  his  contract, 
and  this  is  the  substance  of  all  the  authorities  cited  on 
this  subject  by  appellant's  counsel.  Without  entering 
into  a  more  particular  specification,  these  general  observa- 
tions dispose  of  a  number  of  the  assignments  of  error  by  the 
appellants,  adversely  to  them.  A  more  particular  specifi- 
cation would  tend  to  too  great  prolixity,  and  I  deem  it 
unnecessary. 

2.  But  there  is  one  charge  given  by  the  court  to  which 
an  exception  was  taken,  which  is  not  covered  by  what  has 
been  said;  which  charge  is  as  follows  :  *'If  you  find  that 
the  supply  pipe  of  the  reservoir  did  allow  water  to  escape 
through  its  gates,  and  that  such  escape  was  due  to  the 
failure  of  the  gates  to  shut  by  reason  of  gravel  getting 
into  the  pipe,  and  if  you  further  find  that  such  gravel  got 
into  the  pipe  from  the  reservoir  after  the  t"^enty -first  day 
of  June,  1887,  and  before  the  expiration  of  ninety  days, 
by  reason  of  its  imperfect  construction,  and  in  its  ordinary 
use,  I  instruct  you  that  such  loss  was  within  the  scope  of 
the  undertaking  of  the  contractors,  and  they  are  to  be 
held  responsible  therefor.  I  charge  you  that  filtration,  in 
the  sense  used  in  these  instructions,  means  leakage  from 
the  reservoir  from  any  cause  owing  to  its  defective  con- 
struction, and  its  incapacity  by  reason  thereof  to  hold 
water." 
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Further  on  in  this  charge  the  court  remai-ked  on  the 
same  subject:  **The  burden  of  proof  ie  upon  the  plaintiff, 
the  town  of  Pendleton,  to  show  that  at  the  expira^on  of 
the  ninety  days  mentioned  in  the  contract,  the  reservoir 
lost  by  evaporation  and  filtration,  and  from  no  other 
cause,  one  and  one-half  inches  of  water  in  twenty-four 
hours." 

Appellants'  counsel  contend  that  the  word  filtration  used 
in  the  contract  is  there  used  in  its  ordinary  sense,  and  that 
these  instructions  are  erroneous  because  they  assume  that 
it  was  used  in  a  different  sense.  The  ordinary  rule  un- 
doubtedly is  that  language  used  in  a  contract  is  to  be 
understood  and  held  to  bp  used  in  its  ordinary  and  usual 
sense  and  signification;  but  within  that  rule  this  word 
would  have  no  signification  whatever.  The  meaning 
ascribed  to  it  by  lexicographers  is  **the  act  or  process  of 
filtering;  the  mechanical  separation  of  a  liquid  from  the 
undissolved  particles  floating  in  it";  and  the  process  of 
filtering  is  defined  **to  purify  or  defecate,  as  liquor,  by 
causing  it  to  pass  through  a  filter,  or  porous  substance 
that  retains  feculent  matter."  In  the  sense  in  which  the 
word  is  used  in  the  contract  it  plainly  imports  a  method  of 
losing  water  from  the  reservoir.  The  words  are:  * 'Shall 
not  lose  from  evaporation  eoiAJlUration  more  than  one  and 
one-half  inches,"  eta  To  claim  that  the  word  in  this 
connection  can  have  or  was  designed  to  have  its  ordinary 
signfication,  is  an  absurdity. 

Looking  at  the  subject  matter  of  this  contract,  its  object, 
the  situation  and  surroundings  of  the  parties,  and  partic- 
ularly the  connection  in  which  the  word  occurs  therein,  we 
are  not  prepared  to  say  the  court  misinterpreted  it  to  the 
jury.  The  only  question  that  does  not  seem  clear  to  us  is 
whether  or  not  it  is  admissible  in  such  case  to  employ 
interpretation  at  all;  but  looking  at  the  whole  subject 
matter  in  the  light  in  which  the  parties  evidently  viewed 
it  when  they  made  the  contract,  we  think  that  we  may 
properly  look  for  the  meaning  of  the  words  they  used  in 
the  context  and  in  the  surroundings  and  situation  of  the 
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parties  and  the  subject  matter  itself.  Thus  viewing  the 
matter,  we  are  not  satisfied  that  the  court  erred  in  its 
charge  to  the  jury  now  under  consideration.  Section  700 
of  the  Code  aids  this  view  of  the  matter.  By  that  section 
it  is  provided:  "When  the  terms  of  an  agreement  have 
been  intended  in  a  different  sense  by  the  different  parties 
to  it,  that  sense  is  to  prevail  against  either  party  in  which 
he  supposed  the  other  understood  it ;  and  when  different 
constructions  of  a  provision  are  otherwise  equally  proper, 
that  is  to  be  taken  which  is  most  favorable  to  the  party  in 
whose  favor  the  provision  was  made." 

3.  The  defendants  took  some  exceptions  to  the  intro- 
duction of  evidence,  which  requires  notice.  R.  A.  Haber- 
sham, who  has  been  a  practical  civil  engineer  for  thirty 
years,  was  called  by  the  plaintiff  and  testified  without 
objection,  in  substance:  '*I  was  at  the  reservoir  of  the 
town  of  Pendleton  yesterday.  I  have  the  elevation  of  the 
hill  on  which  it  is  situated.  I  found  the  top  of  the 
reservoir  wall  about  one  hundred  and  forty  feet  above  the 
pumping  house.  I  took  it  with  a  barometer.  That  is  a 
recognized  mode  of  taking  elevations.  I  have  had  exper- 
ience in  blasting  and  digging  out  excavations  in  the  ground 
and  in  soil  of  the  same  character  as  that  out  of  which  the 
reservoir  was  digged.  The  effect  of  blasting  is  to  shake 
up  and  loosen  such  ground,  and  might  have  a  tendency  to 
give  rise  to  fissures  and  appertures  in  the  surrounding 
earth.  I  have  made  a  test  to  determine  as  to  whether  rock 
of  the  character  as  that  out  of  which  the  reservoir  was 
digged  would  resist  leakage  of  water.  I  tested  some  of 
the  same  rock  by  putting  it  in  water  for  twenty-four 
hours.  When  I  took  it  out  some  of  the  pebbles  still  stuck 
together,  but  generally  it  had  fallen  apart  and  showed  no 
evidence  of  having  anything  in  the  nature  of  cement  in  it. 
The  matrix  in  which  the  pebbles  were  enveloped  is  mostly 
volcanic  ash,  with  very  little  cohesiveness  about  it.  I  have 
had  experience  in  building  walls*  to  resist  water.  If  the 
material  into  which  the  reservoir  is  excavated  is  solid, 
whether  it  be  earth  or  hard  pan,  it  would  not  require  any 
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brick  or  stone  lining  at  ^1.  It  would  be  sufl&cient  to 
plaster  it  with  cement  to  prevent  absorption.  If  it  is 
necessary  to  make  a  wall  on  account  of  one  weak  spot  in 
the  excavation,  then  a  wall  (provided  the  backing  is  put 
in  well  and  made  solid  before  any  masonry  is  begun), 
four  inches  of  brick,  laid  in  good  cement,  and  Jlaid  as 
you  describe,  would  be  sufficient;  but  this  estimate  makes 
no  allowance  for  any  unfaithful  or  bad  work.  It  must  be 
absolutely  sound.  For  a  proper  backing  I  should  want 
a  stone  backing,  or  else  clay  rammed  in  hard.  Irreg- 
ularities in  the  side  I  should  have  fiJIed  in  with  either  con- 
crete or  good  hard  clay,  well  tamped  in."  After  further 
describing  the  backing  necessary  to  make  the  wall  safe, 
etc.,  the  plaintiffs  counsel  asked  the  witness  the  following 
question:  **I  would  ask  you  to  state  what  effect  freezing 
would  have  on  the  wall  you  speak  of?"  This  was  objected 
to  and  the  objection  overruled  and  an  exception  taken,  and 
the  witness  then  answered:  **It  would  be  liable  to  crack 
the  waU." 

The  witness  further  testified  under  exception:  "The 
hole  in  which  the  reservoir  is  built,  not  being  water-tight, 
the  reservoir  would  leak  down  to  the  bottom  of  this  crack, 
and  if  the  clay  support  were  to  continue  alternately  freez- 
ing and  thawing,  it  would  break  off  in  the  neighborhood 
of  that  soft  place.  The  tendency  would  be  to  yield  at  all 
parts  of  the  wall  within  the  reach  of  this  breaking  up." 
This  witness  also,  under  exception,  gave  his  opinion  to  the 
jury  on  several  similar  points  in  the  controversy. 

Frank  Duprat,  Felix  Roumagoux,  and  R.  Paschal,  who 
were  stone-masons,  and  who  constructed  the  walls  in  the 
reservoir  for  the  city,  to  make  the  same  water-tight,  were 
each  asked  various  questions  tending  to  elicit  their  opin- 
ions  as  to  the  kind  of  walls  necessary  to  be  reasonably  safe 
and  durable,  what  would  be  the  effect  upon  the  wall  of 
water  running  behind  it  and  freezing,  etc. ;  and  t«  each  and 
all  of  these  questions  the  defendants'  counsel  objected,  for 
the  reason  that  the  same  was  irrelevant  and  immaterial, 
which  objections  being  severally  overruled,  exceptions 
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were  duly  taken.  A.  J.  Ford,  who  was  a  brick-mason  and 
had  had  experience  in  building  cisterns  and  walls,  also 
gave  his  opinion  as  to  the  kind  of  a  wall  that  would  be 
water-tight  and  reasonably  durable. 

If  these  were  not  proper  subjects  for  expert  evidence,  or 
if  the  several  witnesses  offered  did  not  possess  the  requisite 
knowledge  to  enable  them  to  give  an  opinion,  the  evidence 
'  offered  should  have  been  excluded  on  the  ground  of  its 
incompetency;  but  counsel  did  not  make  that  objection. 
They  telied  upon  its  immateriality  and  irrelevancy,  and 
insisted  on  no  other  objections. 

Under  the  plaintiff's  view  of  this  case,  this  evidence  was 
both  relevant  and  material.  It  tended  to  show  the  nature 
and  character  of  the  wall  the  plaintiff  was  required  to 
construct  in  order  to  make  the  reservoir  reasonably  durable 
and  water-tight.  It  was  material  and  relevant  as  tending 
to  show  the  extent  of  the  labor  and  material  which  were 
necessary  to  construct  such  wall,  and  which  would,  to  some 
extent,*aid  the  jury  in  determining  the  amount  the  plaintiff 
was  required  to  expend  in  its  construction.  But  allowing 
the  defendants  the  benefit  of  the  other  objection, — that 
such  evidence  was  incompetent, — still  the  excerptions  could 
not  be  sustained. 

Section  706  of  Hill's  Code  provides:  *'In  conformity 
with  the  preceding  provisions,  evidence  may  be  given  on 
the  trial  of  the  following  facts: 

•*9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of 
science,  art,  or  trade,  when  he  is  skilled  therein."    *    * 

This  statute  merely  indicates  the  general  rule  admitting 
expert  testimony,  and  I  think  all  the  testimony  to  which 
exceptions  were  taken,  on  the  subject  indicated,  were  of 
that  nature.  Each  of  the  witnesses  appeared  to  be  skilled 
in  the  particular  science,  art,  or  trade,  to  which  the  ques- 
tions related.  *  'An  expert  is  one  instructed  by  experience, 
and  to  become  one  requires  a  course  ol  previous  habit  and 
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practice,  or  of  study,  so  as  to  be  familiar  with  the  subject." 
Nelson  v.  Sun  Mutual  Insurance  Company,  71  N.  Y.  453. 
'An  expert  must  have  made  the  subject  ni)oii  which  he 
gives  his  opinion  a  matter  of  particular  study,  practice  or 
observation;  and  he  must  have  particular,  special  knowl- 
edge on  the  subject."  Jones  v.  Tucker,  41  N.  H.  546, 
•'Knowledge  of  any  kind,  gained  for  and  in  the  course  of 
one's  business  as  pertaining  thereto,  is  precisely  that 
which  entitles  one  to  be  considered  an  expert,  so  as  to 
render  his  opinion,  founded  on  such  knowledge,  admissible 
in  evidence."  Buffum  v.  Harris,  5  R.  I.  250.  And  1  Green- 
leaf's  Ev.,  section  440,  is  an  authority  to  the  same  poinL 
All  of  the  evidence  offered  on  the  subjects  indicated  above 
was  clearly  admissible,  and  a  more  particular  discussion  of 
the  subject  would  be  unprofitable  and  is  unnecessary. 

4.  A  point  was  made  during  the  argument  here,  that 
the  writings  sued  on  were  without  consideration,  and  the 
same  question  was  made  prominent  during  the  tri^L  in  the 
court  below;  but  I  am  unable  to  discover  any  force  in 
the  appellant's  contention  on  this  point  The  writings 
declared  on  are  under  seal,  and  seal  always  imports  a  con- 
sideration; but  that  is  not  alL  The  mutual  covenants  and 
agreements  of  the  parties  are  a  sufficient  consideration  to 
support  such  mutual  promises. 

The  judgment  of  the  lower  court  is  affirmed. 

[Upon  Bb-hearimo.— Filed  June  10«  189a] 

Thayer,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  was  argued,  submitted  and  decided  at  the  last 
term  of  this  court  sitting  at  the  town  of  Pendleton.  Some 
doubt  prevailed,  however,  in  the  minds  of  some  of  the 
members  of  the  court  as  to  the  correctness  of  the  con- 
clusions arrived  at,  consequently  it  was  concluded  to  grant 
a  re-hearing.  The  facts  of  the  case  are  pretty  fully  set 
out  in  the  opinion  rendered  at  the  former  hearing;  but  as 
it  will  enable  me  more  clearly  to  express  my  views  in 
regard  to  it,  I  shall  briefly  advert  to  them. 
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The  appellaais,  with  certain  other  persons  as  their 
sureties,  on  the  seventeenth  day  of  June,  1887,  executed 
to  the  respondent  a  bond  or  obligation  for  the  payment  to 
the  respondent  of  tiie  sum  of  |4,000.  Said  bond  contained 
the  following  condition  and  recital: 

''The  condition  of  the  above  obligation  is  such,  that, 
whereas,  the  above  bounden  C.  P.  Church  and  B.  Saun- 
ders are  about  to  enter  into  a  contract  with  the  town  of 
Pendleton,  supplementary  to  the  contract  now  existing 
between  said  G.  P.  Church  and  B.  Saunders,  on  one  part, 
and  the  said  town  of  Pendleton  on  the  other,  providing  for 
the  construction  of  the  system  of  water-works  in  said 
town,  which  contract  bears,  or  is  to  bear,  date  the  twenty- 
first  day  of  June,  A.D.  1887,  and  which  contract  provides 
for  the  doing  of  certain  work  on  the  reservoir  belonging 
to  said  water  system,  in  case  the  same  shall  be  necessary 
to  make  said  reservoir  water-tight  Now,  therefore,  if 
said  C.  P.  Church  and  B.  Saunders  shall  strictly  conform 
to  and  i>erform  all  their  covenants  contained  in  said  con- 
tract, eta ,  then  this  obligation  to  be  and  become  void,"  etc. 

The  agreement  referred  to  in  the  bond  contained  the 
following  stipulations: 

*'That  the  parties  of  the  first  part,  for  and  in  considera- 
tion of  the  acceptance  by  the  town  of  Pendleton  of  the 
water- works  system  constructed  for  said  town,  by  the 
parties  of  the  first  part,  in  its  present  condition,  and  the 
payment  by  the  town  of  Pendleton  to  said  parties  of  the 
sum  of  water  bonds  by  the  town  of  Pendleton,  in  th^ 
denomination  of  one  thousand  dollars  each,  and  numbered 
22,  23,  24,  25,  26,  27,  28,  and  29,  and  of  the  sum  of  one  hun- 
dred and  ninety-two  and  48-100  dollars,  by  warrant  drawn 
on  the  town  treasurer,  that  being  the  balance  of  price 
agreed  upon  by  the  first  and  second  parties  as  due  to  said 
first  parties  from  said  second  parties  upon  the  full  and 
complete  completion  of  said  water-works  system,  the  par- 
ties of  the  first  part  agree  to  and  with  said  second  parties 
that  within  ninety  days  from  the  date  of  the  signing  of 
this  contract  the  reservoir  of  the  water-works  system  of 
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the  town  of  Pendleton  shall  contain  at  least  five  hundred 
thousand  gallons  of  water,  or  so  much  as  can  be  put  into 
the  reservoir  by  pumping;  and  that  said  reservoir,  when 
containing  said  500,000  gallons  of  water  or  as  near  thereto 
as  possible,  shall  not  lose  from  evaporation  and  filtration 
more  than  one  and  one-half  inches  of  water,  vertical 
measure,  during  each  twenty-four  hours,  and  that  if  said 
reservoir,  when  containing  said  amount  of  water,  at  the 
expiration  of  said  period  of  ninety  days  shall  lose  more 
than  one  and  one-half  inches  of  water,  by  filtration  and 
evaporation,  during  each  twenty-four  hours,  then  that  the 
said  first  parties  shall,  at  their  own  cost  and  expense, 
within  twenty  days  thereafter,  make  said  reservoir  water- 
tight by  walling  up  the  north,  east  and  west  walls  of  the 
same  with  hard-burned  brick,  laid  in  cement  mortar,  and 
shall  plaster  the  same  with  cement  and  black,  sharp  sand 
mixed  in  the  customary  proportions  for  cementing  cisterns 
on  the  inside  of  the  walls  of  said  reservoir  to  a  depth  of 
at  least  f  of  an  inch. 

**And  it  is  further  understood  and  agreed  by  and 
between  the  parties  to  this  agreement  that  during  the  time 
mentioned  in  this  agreement  for  the  completion  of  said 
reservoir,  that  the  town  of  Pendleton  will  pump  water 
into  said  reservoir  to  the  full  capacity  of  its  pimips 
(except  what  water  shall  be  needed  for  consumption  in 
said  town)  whenever  the  first  parties  may  desire  to  make 
a  test  of  said  reservoir,  not  exceeding  once  each  week, 
and  that  the  said  first  parties  shall  have  the  right  during 
said  time  to  bleed  the  reservoir  as  often  as  they  may  deem 
it  necessary  for  the  repairing  of  the  same." 

These  provisions  of  the  said  bond  and  contract  indicate 
very  clearly  the  status  of  the  affair  between  the  parties  at 
the  time  of  their  execution. 

The  appellants  had  contracted  with  the  respondent  to 
construct  and  put  in  for  the  latter  a  system  of  water- works, 
including  a  reservoir,  which  reservoir  was  to  be  built 
according  to  certain  specifications,  was  to  have  the 
capacity  of  holding  500,000  gallons  of  water  and  be  water- 
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tight.  They  had  ostensibly,  I  suppose,  completed  the 
works  and  were  claiming  that  they  were  entitled  to  their 
pay.  The  officers  of  the  city  having  the  charge  of  the 
business  were  probably  suspicious  that  the  reservoir 
might  not  be  water-tight,  hence  they  withheld  payment 
until  the  bond  and  supplemental  agreement  were  executed. 
They  thereby  evidently  sought  to  secure  to  the  city  a  full 
compliance  upon  the  part  of  the  appellants  with  the  terms 
of  the  original  contract  in  the  respect  mentioned;  and  the 
rights  of  the  parties  in  the  premises  depend  upon  the  con- 
struction of  the  supplemental  contract,  which  must  be 
construed  in  view  of  the  surrounding  facts  and  circum- 
stances. 

The  parties  understood,  no  doubt,  that  it  might  be  neces- 
sary to  wall  up  the  said  three  sides  of  the  reservoir  and 
plaster  the  walls,  as  provided  in  the  supplemental  contract, 
in  order  to  render  it  water-tight,  and  the  time  and  oppor- 
tunities agreed  to  be  given  to  the  appellants  to  test  and 
examine  it  were  for  the  purpose  of  enabling  them  to  ascer- 
tain with  certainty  whether  or  not  it  was  necessary  to  do 
that  The  important  consideration  in  the  matter  was  to 
secure  a  water-tight  reservoir;  the  appellants  had  agreed 
in  the  original  contract  to  construct  such  an  one,  and  they 
were  not  relieved  from  the  obligation  by  the  supplemental 
contract.  The  object  and  purpose  of  walling  up  the  sides 
and  doing  the  plastering  as  therein  provided  were  to 
secure  that  result,  which  the  parties  evidently  supposed 
would  accomplish  it  beyond  a  peradventure.  The  language 
of  the  instrument  is  that  the  said  appellants  shall  ''make 
said  reservoir  water-tight  by  walling  up,"  etc.  The 
respondent  agreed,  it  is  true,  that  it  would  pump  water 
into  the  reservoir  to  the  full  capacity  of  its  pumps 
(''except  what  water  shall  be  needed  for  consumption  in 
said  town")  whenever  the  first  parties  may  desire  to  make 
a  test  of  said  reservoir,  not  exceeding  once  each  week, 
and  that  said  first  parties  should  h&ve  the  right  during 
said  time  "to bleed  the  reservoir"  as  often  as  they  might 
deem  it  necessary.    This  imposed  an  obligation  upon  the 
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respondent,  but  I  doubt  very  much  whether  it  was  such  an 
one  that  neglect  upon  the  part  of  the  respondent  to 
observe  it  would  constitute  a  defense  in  favor  of  the 
appellants  in  an  action  against  them  for  a  breach  of  the 
original  contract  to  construct  a  water-tight  reservoir.  It 
certainly  would  not  unless  such  neglect  could  be  construed 
into  a  positive  acceptance  by  the  respondent  of  the  reser- 
voir in  the  condition  it  was  in  at  the  time  of  the  execution 
of  the  supplemental  contract,  although  it  would  have  been 
a  good  answer  to  a  charge  by  the  respondent  of  a  failure  on 
the  part  of  the  appellants  to  build  the  wall  and  do  the 
plastering  in  the  absence  of  clear  proof  that  l^e  reservoir 
could  in  no  other  manner  be  made  water-tight.  Under 
either  of  these  contracts  the  appellants  were  obligated  to 
construct  a  reservoir  which  would  hold  water.  The  second 
contract  differs  from  the  first  one  only  in  its  prescribing 
the  mode  in  which  the  reservoir  was  to  be  made  water- 
tight. The  importance  of  its  being  so  made  is  obvious. 
A  leaky  reservoir  constructed  for  the  purpose  of  supply- 
ing a  town  with  water  would  be  worthless  and  render  the 
water  system,  which  it  was  intended  to  maintain,  a  total 
failure.  The  parties  to  the  said  contracts  understood  this 
perfectly,  and  had  the  fact  in  view  at  the  time  of  t^eir 
execution. 

The  appellants'  counsel  insist  that  if  a  contract  is  not 
ambiguous  or  uncertain  it  is  the  duty  of  the  oourt  to  take 
the  contract  as  it  finds  it,  and  enforce  the  sl^ipulations 
which  the  parties  themselves  have  made,  as  tibey  are  only 
bound  to  the  extent  of  those  stipulations.  If  the  counsel 
mean  by  this  that  the  courts  in  their  construction  of  con- 
tracts are  bound  by  the  literal  words  contained  therein, 
taken  according  to  their  strict  signification,  they  are  very 
wide  of  the  mark.  If  the  intention  of  the  parties  to  the 
contract  is  manifest,  of  course  **the  court  should  enforce 
the  stipulation  which  they  themselves  have  made."  A 
knowledge  of  such  intention  cannot  always,  however,  be 
gained  from  the  abstract  meaning  of  the  language  which 
the  parties  employ  in  their  contracts,  but  must  be  ascer- 
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tained  many  times  from  the  idea  which  was  sought  to  be 
conveyed  by  the  use  of  it.  Nor  should  the  interpretation 
of  the  language  be  confined  to  its  specific  meaning,  as 
general  words,  in  a  contract  or  other  instrument,  often 
imply  important  obligations  that  are  binding  upon  the 
parties. 

The  case  in  hand  furnishes  a  good  illustration  of  the 
principle  suggested.  The  appellants  in  the  original  con- 
tract with  the  respondent  undertook  to  build  and  construct 
a  reservoir  which  should  be  water-tight  The  terms  of  the 
undertaking  were  general,  yet  an  implied  obligation  was 
thereby  created  to  the  effect  that  the  appellants  would  do 
whatever  might  be  necessary  to  make  such  water-tight 
reservoir.  If,  therefore,  it  were  necessary,  in  order  to 
prevent  the  reservoir  from  leaking,  to  wall  up  the  four 
sides  thereof,  and  plaster  the  entire  inside  ''with  cement 
and  black  sharp  sand,*'  they  were  just  as  much  obligated 
to  do  it  under  the  general  terms  of  the  contract  as  they 
would  have  been  had  it  been  definitely  specified  therein. 
And  I  think  the  language  of  the  second  contract,  read  by 
the  light  of  surrounding  circumstances,  was  sufficiently 
broad  to  require  the  appellants,  in  case  it  were  necessary 
to  render  the  reservoir  water- tight,  to  construct  perma- 
nent and  durable  walls  on  the  said  three  sides  of  the  reser- 
voir in  such  a  manner  as.to  resist  the  force  of  the  elements 
common  to  the  locality  and  climate  where  they  are 
situated,  and  to  which  they  are  liable  to  be  subjected.  I 
do  not  agree  with  the  view  maintained  by  the  learned 
counsel  for  appellants,  that  the  construction  of  the  walls 
without  regard  to  their  permanency  or  durability,  although 
it  might  answer  the  letter  of  the  contract,  would  be  sulli- 
cient  to  absolve  the  appellants  from  their  obligations  in 
the  premises.  The  performance  of  the  work  specified  in 
the  contract  was  to  effectuate  an  object.  It  was  intended 
to  secure  to  the  town  of  Pendleton  a  system  of  water- 
works that  would  endure  as  long  as  improvements  of 
that  character  usually  continue.  It  was  intended  to 
have  stability,  and  its  establishment  was  contracted  for 
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with  a  view  to  that  result.  No  performance  of  the  work, 
therefore,  not  done  in  accordance  with  the  spirit  of  tiie 
contract  should  be  regarded  as  a  compliance  with  its  terms. 
Hence,  the  said  walls,  if  built  at  all,  were  required  to  be 
constructed  so  as  to  be  protected  from  frosts,  as  far  as 
skill  would  enable  it  to  be  done,  and  have  such  a  **backing" 
as  would  support  them  and  prevent  water  during  rainy 
seasons  from  getting  behind  them.  And  the  obligation  of 
the  appellants  to  construct  walls  of  that  character  and 
solidity  is  fairly  inferable  from  the  terms  and  conditions 
of  the  said  contract. 

The  testimony,  therefore,  offered  by  the  respondent,  to 
show  **  what  would  have  been  a  proper  wall  to  have  used 
in  the  reservoir  to  have  held  water,  to  stand  a  reasonable 
length  of  time,  taking  into  consideration  the  weather  and 
the  frosts  which  were  liable  to  occur ;  the  wall  to  be  con- 
structed of  the  material  and  in  the  manner  provided  in  the 
supplemental  contract,"  and  as  to  what  effect  frost  would 
have  upon  the* walls,  was  competent. 

Nor  do  I  agree  with  the  view  indicated  by  said  counsel, 
that  the  respondent  was  required  to  comply  strictly  with 
its  agreement  to  pump  water  into  the  reservoir  as  provided 
in  said  contract,  in  order  to  entitle  it  to  recover  in  the 
action.  I  think  that  a  substantial  compliance  by  the 
respondent  with  the  agreement  wsts  sufficient,  if  the  appel- 
lants wholly  failed  to  perform  the  contract  on  their  part. 
The  agreement  was  made  to  enable  the  appellants  to  test 
the  reservoir  in  order  to  ascertain  if  it  were  **water-tight/* 
and  to  give  them  an  opportunity  to  repair  any  leakages 
which  might  be  found  in  it.  If,  therefore,  the  respondent 
so  far  complied  with  its  said  agreement  as  to  allow  the 
appellants  to  accomplish  that  purpose,  they  could  have  no 
just  grounds  for  complaint.  It  was  immaterial  whether 
the  reservoir  was  filled  with  water  one  time  or  a  dozen 
times  in  order  to  discover  if  it  leaked  or  not.  Whenever  the 
water  was  pumped  into  it  such  fact  could  be  readily  ascer- 
tained. The  appellants  had  the  right  under  the  second 
contract  to  draw  the  water  off, — **to  bleed  the  reservoir  as 
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often  as  they  may  deem  it  necessary  for  the  repairing  of 
the  same," — and  any  wilful  neglect  on  the  part  of  the 
resx)ondent  to  fill  it  so  that  tests  could  be  made  for  the 
purpose  of  ascertaining  whether  or  not  it  needed  repairing 
would  have  been  a  good  defense  to  a  recovery  upon  said 
contract.  The  appellants  had  the  right  to  ascertain  by  a 
practical  test,  if  they  were  ignorant  of  the  fact,  whether 
or  not  it  was  necessary  to  repair  the  reservoir  in  order  to 
make  it  water-tight;  but  if,  as  the  court  charged  the  jury, 
they  were  afforded  reasonable  opportunities  for  ascertain- 
ing the  fact,  or  if  they  had  knowledge  without  making 
such  test,  that  it  would  not  hold  water,  they  should  not 
then  be  absolved  from  their  undertaking. 

The  issues  in  this  case  were  mainly  issues  of  fact.  The 
apx)ellants  maintained  that  it  did  not  require  the  three 
walls  of  the  reservoir  to  be  walled  up  and  plastered  as 
specified  in  the  supplemental  contract  in  order  to  render  it 
water-tight;  they  claim  that  they  established  that  fact  by 
the  tests  made,  and  also  claim  that  the  respondent  had 
failed  to  give  them  the  opportunity  to  make  the  tests  and 
do  the  repairing  of  the  reservoir,  as  it  agreed  to  do  in  and 
by  said  contract.  These  were  the  questions  to  be  determ- 
ined in  the  case,  and  they  were  very  proper  ones  to  be 
submitted  to  a  jury.  The  bill  of  exceptions  shows  that 
cogent  proof  was  introduced  on  the  part  of  the  respondent 
tending  to  show  that  the  reservoir  was  not  water-tight  and 
could  not  be  made  so  without  bestowing  thereon  the 
additional  work,  labor  and  expense  referred  to,  also  that 
the  appellants  had  been  given,  in  accordance  with  said 
contract,  reasonable  opportunity  to  make  the  test  and  do 
the  necessary  repairing,  and  that  they  had  neglected  to 
avail  themselves  of  it  The  jury  found  a  verdict  for  the 
respondent,  and  unless  they  were  misled  by  the  rulings  of 
the  court  to  the  prejudice  of  the  appellants,  the  judgment 
appealed  from  should  not  be  disturbed. 

The  appellants*  counsel  complain  of  many  of  the  rulings 
of  the  court  at  the  trial;  of  certain  of  the  instructions 
given  to  the  jury  and  of  the  refusal  of  the  coui-t  to  give 
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those  which  they  requested.  I  have  examined  these  vari- 
ous rulings  and  conclude  that  there  was  no  error  committed 
in  making  them  which  would  authorize  a  reversal  of  the 
judgment. 

I  entertain  some  doubt  in  regard  to  the  correctness  of 
the  following  instruction  given  by  the  court  to  the  jury: 
**If  you  find  that  the  supply-pipe  of  the  reservoir  did 
allow  water  to  escape  through  its  gates,  and  that  such 
escape  was  due  to  the  failure  of  the  gates  to  shut  by 
reason  of  gravel  getting  into  the  pipe,  and  if  you  further 
find  that  such  gravel  got  into  the  pipe  from  the  reservoir 
after  the  twenty- first  day  of  June,  1887,  and  before  the 
expiration  of  the  ninety  days,  by  reason  of  its  imperfect 
construction  and  in  its  ordinary  use,  I  instruct  that  such 
loss  was  within  the  scope  of  the  undertaking  of  the  cx)n- 
tractors  and  they  are  to  be  held  responsible  therefor.'* 
''That  filtration  in  the  sense  used  in  the  instructions  meant 
leakage  from  the  reservoir  from  any  cause  owing  to  its 
defective  construction  and  its  incapacity  by  reason  thereof 
to  hold  water."  The  escape  of  water  through  the  supply- 
pipe  of  the  reservoir,  whatever  may  have  been  the  cause, 
could  not  mean  ** filtration"  as  defined  by  the  dictionary. 

But  the  parties  to  the  said  contract  certainly  did  not 
intend  to  use  the  word  in  the  sense  in  which  it  is  defined; 
they  could  not  have  meant  by  it  the  act  or  process  of  filter- 
ing. They  undoubtedly  intended  it  in  the  broadest  sense 
which  could  be  implied  therefrom,  viz. ,  *  'passing  through. " 
They  must  have  meant  the  escape  of  the  water  contrary  to 
the  design  of  the  system,  which  could  be  obviated  by  the 
•* walling  up  of  the  walls  of  the  reservoir"  and  doing  the 
plastering  as  specified,  as  no  other  view  would  be  con- 
sistent with  the  obvious  intention  of  the  parties.  The 
system  of  water- works  put  in  by  the  contractors  under  the 
original  contract  with  the  city  could  only  be  operated  by 
pumping  water  from  a  well  near  the  river  and  forcing  it 
through  a  receiving  pvpe,  where  it  was  held  by  means  of 
gates  in  the  pipe  in  order  that  it  might  be  drawn  off 
through  the  mains  which  supplied  the  town.     The  con- 
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tract  provided  that  the  reservoir  should  be  water-tight, 
hence  the  parties  certainly  intended  that  it  should  be  con- 
structed so  as  to  enabljB  the  gates  to  be  closed,  otherwise 
it  could  not  hold  water.  The  supplemental  contract  was 
entered  into  merely  for  the  purpose  of  carrying  out  the 
terms  of  the  original  one,  consequently  it  was  the  duty  of 
the  appellants,  if  the  reservoir  had  been  so  constructed  as 
to  prevent  the  gates  from  being  used  for  the  purpose  for 
which  they  were  designed,  to  repair  it  in  that  particular. 
They  stipulated  in  effect  that  at  ttie  end  of  ninety  days  the 
reservoir  should  be  virtually  water-tight,  if  not  they  would 
make  it  so  by  the  mode  agreed  upon. 

The  theory  of  the  respondent's  counsel  at  the  trial  of 
the  case  in  the  circuit  court  was  that  the  action  of  the 
water  upon  the  walls  of  the  reservoir,  owing  to  its  imper- 
fect construction,  loosened  and  set  in  motion  particles  of 
gravel  which  found  their  way  into  the  supply-pipe  and 
prevented  its  gates  from  closing,  thereby  causing  a  waste 
of  water  through  the  sama  In  view  of  the  testimony  on 
the  part»of  the  respondent  in  support  of  this  theory  the 
said  instruction  was  based,  and  I  am  of  the  opinion,  after 
a  due  consideration  of  the  two  contracts,  the  nature  of 
the  subject  matter  thereof  and  circumstances  connected 
therewith,  that  it  was  properly  given. 

The  judgment  appealed  from  will  therefore  be  afSrmed. 


[Filed  Ifaieh  90, 1890.1 


MERCHANT'S   NATIONAL   BANK,   Respondent,  v.      ir^ 
i  GEORGE  POPE,  Appellant.  '"^  ""^i 

BsFon  or  Bsfirxb— Whkn  Mat  bs  Sxt  Audx.— The  proTiilonB  of  the  Code  of  this 

Bute,  to  the  eflTect  that  the  oonrt  may  affirm  or  aet  aiide  the  report  of  a  referee  in       ia   o?^ 

vhole  or  in  part,  and  may  make  another  order  of  lefoieooe  a*  to  all  or  bo  mnoh  of     -j 

the  report  as  ia  aet  aaide,  to  the  original  referees  or  others,  or  may  find  the  Ihcts  m9  35 
and  determine  the  law  itself  and  giro  judgment  aeeordingly ;  and  that  opoo  a  /^  ^79 
motion  to  set  aside  the  report,  the  eondnilons  thereof  shall  he  deemed  aadooa- 
Bidered  as  the  verdict  of  a  jury,  only  anthorises  the  oonrt  to  set  aside  snch  report 
as  to  oonclosions  of  faet,  nnder  the  same  cirenmBtanoes  in  which  it  Is  antborlaed 
to  set  aside  the  yerdict  of  a  Jury  and  grant  a  new  trial,  which  tt  ti  aotboriied  to  do 
when  Uie  yerdlct  is  against  the  great  weight  of  eTidenca. 
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Bbfibsi's  Ripost— Duty  or  rwm  Coubt  Whxn  8r  Asidb.— Where  the  court  sets 
wide  the  report  of  a  referee  in  whole  or  In  part,  and  elects  to  find  the  facts  and 
determine  the  law  itaelf,  it  is  ita  duty  to  find  the  facts  and  conclusions  of  law  in 
the  same  manner  as  it  la  required  to  do  when  it  tries  a  case  without  the  interveo- 
tlon  of  a  Jury. 

FaCTOB— No    AUTHOBITT  TO    PLBDOB    OOODS    CoNSTONBD    ONLY    TO    AMOUNT   OF    Al>- 

YANCB.— A  factor  or  oommiailon  merchant,  who  reoelTes  goods  to  be  sold  upon 
commiaslon,  has  no  authority  to  pledge  them;  but  where  he  has  advanced  money 
upon  the  goods,  he  thereby  acquires  a  lien  upon  and  special  property  In  them  to 
the  amount  of  such  adTancea,  which  he  may  pledge  for  his  own  use. 

Fagtob— Dbapt  Aoainst  CoNSieNXENTB—lNTBREST.— Where  certain  commission  mer- 
chants receiyed  from  time  to  time  amounts  of  flsh  oil  fVom  a  company  engaged  in 
the  Alaska  trade,  upon  the  understanding  and  promise  to  make  sale  of  it  for  the 
account  of  the  company,  and  to  render  the  proceeds  thereof,  less  their  charges  for 
serrices  in  that  behalf,  and  it  was  agreed  between  the  merchants  and  the  company 
that  an  account  current  of  Interest  charges  should  be  kept  and  paid  at  the  rate  of 
10  per  cent  per  anman,  and  the  merchants,  after  recelTlng  and  shipping  portions  of 
the  oil  to  a  consignee  in  a  foreign  market  for  sale,  upon  which  they  had  made 
advances  to  the  company  ou  account  thereof,  drew  in  their  own  name  and  for  their 
own  use  against  the  consignments,  and  negotiated  the  drafts  upon  their  own  credit, 
but  attached  thereto  the  bills  of  lading  as  collateral  aecurity  for  the  payment 
thereof;  kOd,  that  Intereat  upon  the  money  recelYed  by  the  merchants  in  the 
negotiations  of  the  drafts  did  not  constitute  a  proper  debit  against  them  in  their 
account  with  the  company. 

Thb  Finding  op  Fact  Must  Authobizb  thb  Jvdoment.— JXsId,  Striker,  that  the  cir- 
cuit court  could  not  properly  decide  that  interest  upon  said  money,  so  drawn,  was 
chargeable  In  the  account  against  the  said  merchanu,  in  the  absence  of  a  finding 
of  fact  Justiiying  such  decision. 

Appeal  from  a  judgment  of  the  circuit  court  for  the 
county  of  Multnomah. 

The  respondent  commenced  an  action  against  the  appel- 
lant and  one  H.  6.  McDonald  to  recover  an  alleged  balance 
of  account  between  them  and  the  Northwest  Trading 
Company,  claimed  to  have  been  assigned  to  the  respondent. 

It  was  alleged  in  the  complaint  that  the  said  company 
was  a  private  corporation;  that  the  appellant  and  McDon- 
ald were  partners  in  the  mercantile  business  at  Portland, 
Oregon,  under  the  firm  name  of  Greorge  Pope  &  Co. ;  that 
at  divers  times  between  the  twelfth  day  of  March,  1686, 
and  the  tenth  day  of  March,  1889,  the  said  Northwest 
Trading  Company  delivered  to  said  firm  from  time  to  time 
large  quantities  of  fish  and  oil  of  certain  specified  value, 
upon  the  undertaking  and  promise  of  the  firm  to  make 
sale  of  the  same  for  account  of  the  said  company  and  to 
render  the  proceeds  thereof,  less  the  charges  of  the  firm 
for  their  services  in  the  matter;  that  during  said  time  the 
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teid  firm  sold  said  fish  and  oil  for  oertain  sums  of  money 
averred  in  the  complaint  and  received  the  proceeds  of  the 
sale;  that  said  company  advanced  to  said  firm  a  certain 
amount  of  cash,  and  said  firm  received  also  other  sums  of 
money  to  the  use  of  said  company  from  divers  parties; 
that  said  firm  rendered  an  account  of  sales  of  a  large 
quantity  of  oil  for  account  of  said  company,  upon  which 
they  made  an  overcharge  in  their  commission  upon  the 
sales  thereof;  that  during  said  time  interest  accrued  upon 
moneys  received  by  the  firm  upon  the  sales  of  fish  and  oil 
consigned  to  them  by  said  company*  and  not  promptly  paid 
over,  to  the  amount  of  $2,166.02;  that  an  account  of  all  the 
dealings  was  kept  between  said  company  and  said  firm, 
and  divers  payments  to  and  charges  against  the  company 
were  made  by  the  firm  during  said  time,  upon  which  there 
was  due  and  owing  from  the  firm  the  sum  of  $7,740.56; 
Ihat  the  company  sold  and  transferred  its  claim  therefor 
to  the  respondent  with  the  knowledge  and  consent  of  the 
firm,  and  that  the  resi>ondent  had  demanded  payment 
thereof. 

The  said  appellant  filed  an  answer  to  the  said  complaint, 
in  which  he  denied  his  partnership  with  the  said  McDon- 
ald after  the  fifteenth  day  of  August,  1888;  admitted  that 
said  company  delivered  to  the  firm  a  large  quantity  of 
fish  and  oil,  and  that  the  same  was  delivered  upon  an 
undertaking  and  promise  to  make  sale  of  the  same  for 
account  of  the  company,  and  to  render  the  proceeds 
thereof,  less  the  charges  of  the  firm,  for  services  in  soch 
behalf,  to  said  company ;  but  denied  that  any  of  the  said 
fish  or  oil  was  delivered  to  said  firm,  subsequent  to  July 
31,  1888 ;  denied  the  delivery  of  the  amounts  of  fish  and 
oil,.and  of  their  value,  at  various  times  alleged  in  the  com- 
plaint, and  of  the  receipts  of  some  of  the  amounts  of  money 
alleged  therein ;  admitted  that  the  said  firm  of  Greorge 
Fope  &  Co.,  on  the  tenth  day  of  March,  1889,  rendered  an 
account  of  sales  to  the  said  Northwest  Trading  Company 
in  which  they  made  an  overcharge  of  f92.01,  but  denied 
that  the  firm  made  no  return  thereof ;   denied  that  any 
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interest  accrued  upon  moneys  received  by  the  firm  upon 
sales  of  fish  or  oU  consigned  to  them  by  said  company  and 
not  promptly  paid  over;  denied  that  an  account  of  all  deal- 
ings was  ever  kept  between  the  said  trading  company  and 
said  firm,  or  that  there  was  due  or  owing  from  the  firm 
upon  said  account  the  sum  of  17,740.56  or  any  other  sum, 
except  the  sum  of  11,394.90,  which  the  said  firm  are  ready 
to  pay  to  whomsoever  shall  be  entitled  to  receive  it,  and 
denied  the  assignment  of  the  said  claim  to  the  respondent 

The  appellant,  for  further  defense,  alleged  that  said  firm 
of  Fope  &  Co.,  between  the  twenty-fifth  of  March,  1886, 
and  the  twenty -eighth  of  February,  1889,  made  advances 
of  cash  and  payments  of  cash  on  account  of  sales  of  oil, 
and  paid,  laid  out  and  expended  large  sums  of  money  for 
insurance,  shipping  and  other  expenses  and  charges  in 
shipping  oil  for  said  trading  company  to  London  and  else- 
where, and  for  rents,  postage  stamps,  telegraph  charges, 
etc.,  amounting  in  the  aggregate  to  $43,907.64;  and  that 
during  the  same  period  it  was  understood  and  agreed 
between  the  trading  company  and  the  said  firm  that  an 
account  current  of  interest  charges  should  be  kept  and 
paid  at  the  rate  of  ten  per  cent  per  annum;  that  during  said 
period  the  balance  of  the  interest  account  in  favor  of  said 
firm  and  against  said  trading  company  amounted  to 
12,601.38;  that  between  the  tenth  day  of  May,  1886,  and  the 
twenty  nimth  day  of  February,  1889,  the  firm  received  cash 
for  the  trading  company  from  proceeds  of  consignments 
and  from  sale  of  fish,  including  interest  on  drafts  as 
charged  in  Liverpool,  amountmg  in  the  aggregate  to 
$47,903.92. 

An  exhibit  was  attached  to  the  answer  and  made  a  part 
of  it,  known  as  ''Exhibit  A,"  which  the  appellant  alleged 
In  the  answer  contained  a  correct  account  of  the  said 
transactions  between  the  parties. 

It  was  also  alleged  in  the  answer  that  on  September  1, 

1886,  the  said  EL  C.  McDonald  was  and  for  a  long  time 

,  fnAc^  thac0feo  had  been  the  secretary  of  the  said  trading 

compaoy;  tiiM  on  ihe  first  day  of  Seplambe]^  1S86.  the 


Mar.  1890.]       Merchant's  Bank  v.  Popk.  39 

statement  of  llMta. 

said  firm  shipped  to  Liverpool  six  hundred  and  sixty-two 
barrels  of  oil,  delivered  by  the  said  trading  company  to 
them  for  sale  on  commission;  that  said  firm,  after  so 
shipping  said  oil,  drew  upon  their  consignee  and  agent  for 
the  amount  of  $5,936.92;  that  said  draft  was  negotiated  at 
Portland,  Oregon,  for  said  amount,  and  was  placed  to  the 
credit  of  said  firm  at  the  Bank  of  British  CJolumbia,  where 
it  was  negotiated;  that  on  the  same  day  the  said  McDonald, 
then  secretary  of  the  trading  company,  drew  a  check  in 
the  name  of  said  firm  in  his  own  favor  for  said  amount, 
and  as  such  secretary  received  said  sum  of  money,  and 
thereafter  deposited  it  in  another  bank  to  his  own  credit, 
and  drew  checks  against  it  as  secretary  of  the  trading 
company  in  payment  of  various  claims  against  said  com- 
pany, which  had  full  knowledge  that  the  money  belonged 
to  said  firm,  and  that  the  same  was  used  and  expended  by 
said  secretary  in  and  about  the  business  of  the  trading 
company,  whereby  said  company  became  indebted  to  said 
firm  in  said  sum,  with  interest  thereon  at  said  rate  from 
September  1,  1886. 

The  respondent  filed  a  reply  to  the  new  matter  set  forth 
in  the  answer  denying  the  allegations  therein  contained 
regarding  the  amoimt  and  value  of  the  oil  delivered  by  the 
trading  company  to  the  said  firm,  also  the  amount  of 
money  alleged  therein  to  have  been  received  by  the  firm 
from  the  sales  of  oil  and  fish;  denied  that  the  firm  gave 
credit  to  the  company  for  moneys  received  except  as 
alleged  in  the  compliant;  denied  that  there  was  due  or 
owing  from  the  firm,  on  account  of  the  matters  mentioned 
in  the  complaint  and  answer,  the  sum  of  $1,394.90  only,  or 
any  sum  other  than  said  $7, 740. 56;  denied  that  the  advances 
made  by  the  firm  for  the  trading  company  amounted  to 
$48,907.64,  or  any  greater  sum  than  $32,414.34;  admitted 
that  during  said  period  it  was  understood  by  and  between 
the  said  trading  company  and  said  firm  that  an  account 
current  of  interest  charges  should  be  kept  and  paid  at  the 
rate  of  10  per  cent  per  annum^  but  denied  that  the  balance 
of  the  interest  accoimt  in  favor  of  the  firm  against  the 


40  Merchant's  Bank  v.  Pope.         [Sup.  Ct 

statement  of  facta. 

company  amounted  to  the  sum  of  12,601,38.  or  any  greater 
sum  than  ^649.63;  denied  that  said  **Exhibit  A'*  was  a  true 
or  correct  statement  of  account  between  the  company  and 
firm,  but  averred  that  a  true  statement  of  the  account  was 
contained  in  an  exhibit  attached  to  the  reply  marked 
**  Exhibit  B";  denied  the  allegation  in  the  answer  that 
McDonald  received  the  said  $5,936.92  and  dejwsited  it  and 
drew  checks  against  it  in  payment  of  claims  against  the 
trading  company,  or  that  the  company  had  knowledge  or 
notice  that  it  was  the  money  or  property  of  said  firm;  and 
also  all  other  allegations  relating  to  that  matter. 

After  the  issues  were  so  formed,  the  court  referred  the 
case  to  three  referees  to  find  and  report  the  facts  and  con- 
clusions of  law.  The  said  referees,  after  having  heard 
the  testimony  and  proofs,  made  and  filed  their  report 
wherein  they  found  the  facts  put  in  issue  by  the  pleadings, 
and  as  conclusions  of  law  thereon  found  that  the  respond- 
ent was  entitled  to  a  judgment  against  the  appellant  for 
the  sum  of  $1,394.90. 

Upon  the  filing  of  the  said  report,  the  said  appellant 
moved  the  court  that  judgment  be  entered  upon  the  report 
of  the  referees  and  for  judgment  in  his  favor  for  costs  and 
disbursements;  and  the  respondent  at  the  same  time  filed 
exceptions  thereto,  and  a  motion  to  set  aside  the  said 
report. 

Said  motions  and  exceptions  were  heard  by  the  said 
court,  which  by  its  decision  thereafter  found  and  decided 
that  the  report  and  finding  of  the  referees  were  erroneous, 
in  the  following  particulars :  That  in  the  said  statement 
marked  * 'Exhibit  A"  the  trading  company  was  wrongfully 
charged  with  the  items  for  commissions  upon  sales  of  oil, 
under  date  of  August  15,  1888,  $10.65,  $8.37,  $160.44,  and 
$10.08, — ^in  all  the  sum  of  $189.54,  and  interest  thereon 
amounting  to  $25.76;  that  in  said  **Exhibit  A"  the  trading 
company  was  not  given  credit  for  the  sum  of  $42.08  on 
account  of  fish  sold,  as  found  by  the  referees  in  their 
report,  but  for  the  sum  of  $21.25  only,  while  it  apjxeared 
from  the  evidence  submitted  in  said  cause  that  the  said  firm 
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prior  to  the  commencement  of  the  action,  had  sold  for 
account  of  said  trading  comi)any  fish  to  the  amount  of  164 ; 
that  the  trading  company  was  entitled  to  credits  for  interest 
at  the  rate  of  ten  per  cent  per  annum  upon  certain  drafts 
drawn  by  the  said  firm  against  consignments  of  oil  made 
to  them  by  said  company,  over  and  above  the  credits  for 
interest  allowed  in  said  ''Exhibit  A,"  amounting  to 
$1,886.22,  and  that  as  against  said  allowance  of  interest 
there  should  be  charged  as  a  proper  incident  of  the  expense 
account  for  the  selling  said  oil,  the  interest  charged  and 
reserved  by  the  consignee  of  said  oil  in  Liverpool,  Eng- 
land, amounting  to  1551.71;  that  the  evidence  did  not  sup- 
port the  conclusions  reached  by  the  referees;  that  the 
proceeds  of  the  draft  for  $5,936.92  were  received  by  said 
McDonald  as  secretary  of  the  said  trading  company,  but 
the  court  regarding  the  evidence  sufficient  to  support  the 
findings,  that  said  moneys  were  applied  by  McDonald  for 
the  benefit  of  said  company,  confirmed  it;  that  in  said 
respects  the  findings  of  fact  of  the  referees  be  modified, 
but  in  all  other  particulars  they  be  approved  and  confiLrmed. 
In  accordance  with  which  said  decision,  it  was  ordered  and 
adjudged  that  the  respondent  recover  from  the  appellant, 
in  addition  to  said  |1, 894. 90,  the  additional  sum  of  $1, 607. 31, 
with  interest  thereon  from  the  commencement  of  the 
action,  amounting  in  all  to  the  sum  of  $8,195.99,  together 
with  costs  and  disbursements.  From  the  part  of  the  judg 
ment  making  the  additional  allowance  by  the  said  circuit 
court,  tha  api)eal  herein  was  taken. 

CJiarles  H,  Carey ^  for  Appellant. 

L.  R  CoXy  for  Respondent. 

Thayer,  C.  J.,  delivered  the  opinion  of  the  court. 

The  counsel  for  the  appellant  contends  that  a  circuit 
court  cannot  properly  interfere  with  the  findings  of  a 
referee  regarding  any  fact  as  to  which  there  is  a  conflict 
of  evidence,  and  insists  that  there  was  evidence  in  this 
case  tending  to  prove  that  the  said  firm  of  GFeo.  Pope  &  Co. 
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was  to  receive  five  per  cent  commissions  on  all  shipments 
and  sales  of  oil  and  fish,  and  that  the  said  circuit  court 
should  have  left  undisturbed  the  finding  of  fact  by  the 
referees  upon  that  question.  He  also  contends  that  there 
was  no  evidence  authorizing  said  circuit  court  to  allow  to 
the  trading  company  credits  for  interest  upon  the  certain 
drafts  drawn  by  the  said  firm  against  consignments  of  oil 
shipped  by  the  firm  for  said  company. 

The  statute,  section  229,  Civil  Code,  provides  as  follows: 
"The  court  may  aflBirm  or  set  aside  the  report"  (referring 
to  the  report  of  the  referee  before  whom  a  trial  of  the 
issues  in  an  action  has  been  had)  "either  in  whole  or  in 
part.  If  it  affirm  the  report,  it  shall  give  judgment 
accordingly.  If  the  report  be  set  aside  either  in  whole  or 
in  part,  the  court  may  make  another  order  of  reference, 
as  to  all  or  so  much  of  the  report  as  is  set  aside,  to  the 
original  referees  or  others,  or  it  may  find  the  facts  and 
determine  the  law  itself  and  give  judgment  accordingly. 
Upon  a  motion  to  set  aside  a  report,  the  conclusions  thereof 
shall  be  deemed  and  considered  as  the  verdict  of  a  jury." 

The  language  of  this  section  of  the  Code  is  too  plain  to 
be  mistaken.  It  authorizes  the  court  to  set  aside  the 
report  of  a  referee  under  the  same  circumstances  in  which 
it  is  authorized  to  set  aside  the  verdict  of  a  jury  and  grant 
a  new  trial,  which  it  may  do  when  the  verdict  is  against 
the  great  weight  of  evidence.  And  in  case  it  does  set 
aside  the  report,  iu  whole  or  in  part,  it  is  the  duty  of  the 
court  to  make  another  order  of  reference,  as  to  all  or  so 
much  of  the  report  as  is  set  aside,  to  the  original  referees, 
or  to  others,  or  it  may  find  the  facts  and  determine  the  law 
itself  and  give  judgment  accordingly.  If  the  court  adopt 
the  latter  course,  it  is  its  duty  to  find  the  facts  and  con- 
clusions of  law  in  the  same  manner  it  is  rei}aired  to  do 
when  it  tries  a  case  where  a  jury  trial  has  been  waived. 
The  court  did  not  pursue  that  mode  in  this  case^  but  I  do 
not  think  the  error  is  of  such  a  nature  as  would  authorize 
a  reversal  of  its  decision,  as  it  evidently  did  not  prejudice 
the  rights  of  the  appellant    It,  however,  would  have  been 
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the  better  practice  to  have  pursued  the  course  mdicated, 
and  cases  may  arise  in  which  it  would  be  highly  important 
that  it  should  be  done. 

I  have  examined  the  evidence  as  to  the  amount  of  com- 
missions which  the  said  firm  was  to  receive  upon  the  ship- 
ment and  sales  of  the  oil  and  fish,  and  am  of  the  opinion 
that  the  circuit  court  very  properly  made  the  reduction  in 
the  amount  found  to  be  due  by  tiie  referees.  The  only 
testimony  upon  that  -gomt  seems  to  have  been  that  given 
by  McDonald,  and  he  testified  that  he  made  the  arrange- 
ments himself  on  behalf  of  the  firm  to  seU  the  oil  at  five 
per  cent  commission,  two  and  a  half  of  which  was  to  go  to 
B.  D.  Welch  and  two  and  a  half  to  be  retained  by  the  firm* 
This  arrangement  covered  the  first  shipments  up  to  a  cer- 
tain date;  that  afterwards  he  made  arrangement  with  Mr. 
Lowenberg  to  the  effect  that  the  trading  company  should 
pay  seven  and  a  half  per  cent  commissions^  five  per  cent 
of  which  was  to  be  retained  by  the  said  firm  of  Pope 
&  Co.  The  referees  allowed  five  per  cent  commissions  on 
all  oil  sold,  and  the  circuit  court  only  made  the  reduction 
in  accordance  with  the  arrangement  as  testified  to  by  said 
witness. 

It  is  claimed  that  McDonald,  in  making  out  a  statement 
of  the  accounts  between  the  trading  company  and  the 
firm,  charged  the  five  per  cent  commissions  on  all  the  sales, 
but  this  was  hardly  sufficient  to  impeach  his  testimony 
regarding  the  arrangement  made  with  Lowenberg,  nor 
does  the  testimony  of  Pope  contradict  that  of  McDonald's 
in  regard  to  the  said  arrangement 

The  finding  of  the  court  that  the  trading  company  should 
have  credit  for  the  sum  of  $43.08  on  account  of  fish  sold  by 
the  firm  of  Geo.  Pope  &  Co.  instead  of  121.25,  as  found  by 
the  referees,  involves  so  slight  a  difference  that  the  counsel 
for  the  appellant  expressed  at  the  hearing  a  willingness  to 
wzive  any  point  ceigarding  it.  The  decision  of  the  circuit 
court,  however,  that  the  trading  company  was  entitled  to 
ccedltBiCQr  intenwrt  upon  the  certain  drafts  referred  to,  does 
nafejftQfiBi  to  be  aappofftad  by  alleaataana>  finding  or  proof. 
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It  could  not  have  been  claimed  by  the  respondent  in  the 
complaint,  as  the  balance  of  the  entire  accounts  between 
the  company  and  the  firm  claimed  by  it  was  only  f7,740.56, 
which  evidently  did  not  include  a  credit  of  C5,936.92,  the 
proceeds  of  the  draft  for  that  sum  drawn  by  the  firm 
against  certain  consignments  of  oil.  That  the  firm  should 
have  credit  for  the  amount  of  said  draft  was  the  main  con- 
tention between  the  parties  to  the  action;  and  the  referees 
found  that  issue  in  favor  of  the  appellant,  which  finding 
the  circuit  court  substantially  confirmed.  By  giving  the 
firm  that  credit,  the  claim  of  the  respondent  only  tunounted 
to  $1,603.64,  the  differewse  between  the  97,740.56  and  the 
$5,936.92,  which  was  subject  to  a  further  reduction  for 
interest  charged  in  favor  of  the  trading  company  upon  the 
money  drawn.  The  appellant  admitted  in  the  answer  an 
indebtedness  of  the  firm  to  the  trading  company  of  the 
sum  of  $1,394.90,  to  which  should  have  been  added  the 
$189.54,  the  overcharge  for  commissions  upon  the  ship- 
ment and  sales  of  the  oU. 

The  real  difference,  therefore,  in  the  aooounts  between 
the  parties  as  claimed  by  them  in  the  pleadings,  after  being 
adjusted  in  the  respects  above  mentioned,  was  very  small* 
The  circuit  court,  however,  increased  it  several  hundred 
dollars  by  deciding  that  the  trading  company  was  entitled 
to  credits  for  interest  upon  the  drafts  referred  to.  This 
allowance  apparently  was  on  account  of  a  matter  whieh 
was  not  legally  in  controtersy  between  the  parties,  as  it 
did  not  in  fact  constitute  any  issue  in  the  oafie.  There  was 
no  evidence  concerning  it,  except  that  Pope  ft  Co.,  after 
making  shipments  of  the  oil,  and  after  having  made 
advances  to  the  trading  company  on  account  thereof,  drew 
against  the  consignments  and  negotiated  the  drafts  so 
drawn  at  the  city  of  Portland.  They  did  this  in  eight 
instances,  but  did  it  ui)on  their  own  account  and  by 
pledging  their  own  credit.  It  is  true  that  they  attached 
the  bills  of  ladin j  to  the  drafts  negotiated,  which  became 
collateral  security  in  the  hands  of  the  holders  of  the  drafts. 
They  were  entitled  to  do  that,  and  I  cannot  see  that  it  gave 
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the  trading  company  any  right  to  claim  interest  on  the 
money  so  obtained.  Pope  &  Co.  had  no  authoiity  to  pledge 
the  oil  for  the  payment  of  the  drafts,  but  they  had  a  lien 
upon  it  constituting  a  special  property  interest,  to  the 
amount  of  the  advances  made  by  them  to  the  trading  com- 
pany, which  they  had  a  right  to  pledge  for  their  own  use. 
Colebrooke  on  Collateral  Securities,  §§  407,  408. 

The  decision  of  the  circuit  court  allowing  interest  on 
said  draft  must,  therefore,  be  reversed,  and  the  judgment 
rendered  by  said  court  be  so  modified  that  the  respondent 
recover  of  the  appellant  the  said  sum  of  $1,894.90,  found 
due  by  the  referees,  the  further  sum  of  $189. 54,  the  rebate 
upon  the  commissions  as  charged  by  the  firm  of  Pope  & 
Co.,  with  $25.76  interest  on  said  last-meutioned  sum,  also 
.$42.75,  the  price  of  the  fish  sold  by  said  firm  in  excess  of 
the  amount  found  by  the  said  referees, — amounting  in  all 
to  the  sum  of  $1,652.95,  together  with  interest  thereon  at 
the  rate  of  ten  per  cent  per  annum  from  the  time  of  the 
commencement  of  the  action. 

The  case  will,  therefore,  be  remanded  to  the  said  circuit 
court  with  directions  to  enter  judgment  as  herein  provided, 
with  costs  and  disbursements,  in  favor  of  the  party  legally 
entitled  to  recover  the  same.  Each  party  to  pay  their  own 
costs  and  disbursements  incurred  in  this  court,  and  neither 
will  be  entitled  to  recover  costs  or  disbursements  from  the 
adverse  party. 


[Filed  March  24,  1890.] 

D.  E.  BUSH,  Respondent,  v.  CITY  OF   PORTLAND,  .  ^^  ^| 
'Appellant.  I  ^    ^1 

MumCIPAL  COEPORATION— SUBFACB  WaTEB— WHRN  NOT  LTABLI   POR   CnANOINO   ITS 

CoCBflB.— A  mimlcipal  oorporatloQ  is  not  liable  to  an  owner  of  laud  situated 
within  its  corporate  limits  for  not  permitting  snrflioe  water  which  had  been 
•ocastomed  to  How  oyer  the  land  to  be  tamed  down  the  gutters  of  one  of  its  streets 
in  order  to  prerent  its  flowing  in  its  former  course,  although  the  improvement  of 
the  street  obstructed  its  flow  in  the  direction  in  which  it  naturally  ran. 
IHPIOVEVENT  OF  STREET— Wateb  Turhed  INTO  A  GUTTER,— Where  the  City  of  p. 
improyed  one  of  its  streets  running  north  and  south,  and  thereby  turned  surface 
water  whieh  had  been  accustomed  to  run  down  a  slope  on  the  west  side  thereof 
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acTOH  the  lame  and  a  certain  other  piece  of  land  to  wbere  it  emptied  Into  a  creek 
which  ran  acron  the  land,  and  the  improyement  of  the  iireet  tamed  the  water 
down  the  gutter  on  the  west  ilde  of  the  street  where  the  city  aothorities  first 
designed  it  to  ran  permanently,  bat  it  being  subsequently  aaeertalned  that  the 
course  of  the  water  down  the  gutter  was  injuring  the  street  and  abutting  lots 
below,  the  said  authorities  turned  it  across  the  street  and  by  means  of  a  box  gutter 
conveyed  it  through  said  land  to  the  said  creek  near  where  it  formerly  ran,  and  B. 
thereafter,  having  purchased  the  land,  diverted  its  course  down  the  gutter  on  the 
east  side  of  the  street  where  it  ran  imtil  complaint  was  made  by  the  abutting  lot 
owners  on  that  side  of  the  street,  when  the  city  authorities  turned  it  back  again 
into  the  said  box  gutter,  and  the  evidence  failed  to  show  that  the  street  was  not 
properly  improved,  or  that  conveying  the  water  through  the  box  gutter  was  more 
injurious  to  the  land  than  it  would  have  been  if  allowed  to  flow  in  its  natursl 
channel  coun>e;  hdd,  that  B.  was  not  entitled  to  recover  damages  against  the  city 
in  consequence  of  the  turning  of  the  water  firom  the  gutter  of  the  street  into  the 
box  gutter. 
Xjcpbovement  of  Strut— iNjintT  OccAsioMn>  bt.— A  municipal  corporation  is  not 
liable  to  an  owner  of  real  property  for  an  indirect  injury  to  the  property,  occssioned 
by  the  improvement  of  its  streets,  where  the  injury  is  a  necessary  consequence  of 
the  improvement,  and  the  work  isproperly  performed. 

Appeal  from  a  judgment  of  the  drcoit  court  for  the 
county  of  Multnomah. 

The  respondent  commenced  an  action  in  said  court 
against  the  appellant,  a  municipal  corporation,  for  the 
recovery  of  damages.  He  alleges  in  his  complaint  that  he 
was  the  legal  owner  and  in  possession  of  a  certain  tract  of 
land  situate  in  the  corporate, limits  of  the  city  of  Portland; 
that  on  or  about  the  sixteeuth  day  of  December,  1888,  the 
said  appellant,  by  its  agents,  officers  and  employes,  wrong- 
fully and  unlawfully  cut  the  gutters  on  Fifteenth  street 
and  caused  large  quantities  of  surface  water  to  flow  over 
and  across  the  said  land,  whereby  the  soil  thereof  was 
being  washed  off,  to  his  damage,  etc. 

The  appellant  filed  an  answer  to  the  complaint,  denying 
that  it,  by  its  agents,  officers  or  employes,  or  otherwise, 
did  the  act  therein  complained  of.  And  for  a  further 
defense  averred  that  in  the  year  1888  the  respondent 
wrongfully  and  unlawfully  constructed  an  open  gutter  or 
drain  in  Fifteenth  street  and  caused  the  said  surface 
water  referred  to  in  the  complaint,  which  was  then  flow- 
ing, and  had  for  many  years  prior  thereto  been  flowing 
over  and  across  said  lands,  to  flow  down  the  same,  which 
being  insufficient  to  convey  the  water,  caused  great  dam- 
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age  and  injtiry  to  the  prox)erty  holders  living  along  the 
line  of  said  street;  that  thereupon  the  officers  of  the  city 
cut  said  gutter  or  drain  so  constructed,by  respondent  and 
caused  said  surface  water  to  flow  over  and.  upon  said  land, 
the  same  being  a  street  and  highway,  to  wit,  Mill  street; 
that  said  cutting  of  said  drain  was  done  to  prevent  dam- 
ages to  owners  of  property  on  said  Fifteenth  street,  and 
was  the  same  cutting  complained  of  in  the  complaint. 

The  respondent  filed  a  reply  denying  the  new  matter  set 
up  in  the  answer.  The  case  was  tried  by  jury,  who 
returned  a  verdict  in  favor  of  the  respondent  and  against 
the  appellant  for  the  sum  of  $50,  upon  which  the  judgment 
apx)ealed  from  was  entered. 

W.  JJ.  Adams,  for  Appellant 

(7.  IL  IcUeman,  for  Bespondent. 

Thayer,  C.  J.,  delivered  the  opinion  of  the  court 

It  appears  from  the  bill  of  exceptions  herein  that  about 
the  year  1884  the  city  of  Portland  caused  Fifteenth  street 
to  be  improved  in  front  and  west  of  the  land  described  in 
the  complaint  and  caused  a  stream  of  water,  which  ran  a 
considerable  quantity  in  winter  time  but  was  dry  during 
the  sunmier,  to  run  down  the  open  gutter  on  the  west  side 
of  said  street  Said  gutter,  however,  overflowed  as  soon 
as  the  winter  rains  came  and  washed  out  a  large  amount 
of  earth,  thereby  damaging  the  street  and  property  below. 
That  thereupon  parties  supposed  to  bQ  in  the  employ  of 
the  city  constructed  a  box  gutter  across  said  street  and 
across  the  land  in  question  to  the  bed  of  a  leurger  creek 
which  flowed  through  said  lands  from  the  south.  Said 
land  at  that  time  was  owned  by  one  A.  Mier  who  continued 
to  own  it  until  the  year  1888.  Mier  made  no  objection  to 
the  water  being  turned  upon  the  land,  and  it  was  running 
across  the  same  in  the  box  gutters  at  the  time  of  its  pur- 
chase by  the  respondent  As  soon  as  the  latter  purchased 
the  land  he  constructed,  without  any  permit  from  the  city 
authorities,  an  open  gutter  down  the  east  side  of  said' 
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Fifteenth  street  and  turned  the  water  into  the  same. 
Soon  thereafter  complaint  was  made  to  the  superintendent 
of  streets  of  the  city  by  property  owners  on  said  street 
about  the  water  running  down  the  street  where  respondent 
had  turned  it,  and  he  ordered  it  turned  back;  and  parties 
came  and  sawed  his  open  gutter  in  two  and  turned  the 
water  back  on  respondent's  land,  where  it  was  when  he 
constructed  the  gutter.  It  also  appears  from  the  bill  of 
exceptions  that  the  creek,  which  flowed  across  respondent  s 
land  from  the  south,  was  a  continuous  stream,  having 
quite  a  wide  channel  and  emptied  into  what  is  known  as 
"Tanner's  creek";  that  the  said  surface  water,  before  the 
said  improvement  of  Fifteenth  street  was  made  by  the 
city,  flowed  across  the  land  within  a  few  feet  of  the  place 
where  it  was  made  to  flow  by  the  construction  of  the  box 
gutter,  and  that  it  spread  out  over  more  ground,  as  it  for- 
merly ran,  than  it  did  after  it  was  confined.  Nor  was 
there  any  evidence  tending  to  show  that  the  running  of 
the  water  affected  the  land  more  injuriously  by  being  con- 
fined in  a  box  sewer  than  it  did  when  allowed  to  run  at 
large,  although  said  Mier  testified  that  he  considered  the 
box  gutters  a  damage  to  the  property;  nor  was  tHere  any 
evidence  of  damage  to  the  land  by  the  flowing  of  the 
water  across  it,  except  that  a  witness  for  the  respondent 
was  allowed  by  the  court  to  be  asked  what  it  would  cost  to 
take  care  of  the  water  turned  upon  the  land,  to  which  he 
answered  that  it  would  take  f  60  or  $70  to  take  care  of  it. 
This  testimony,  however,  was  taken  under  an  objection 
interposed  by  appellant's  counsel,  and  an  exception  was 
taken  to  the  ruling  of  the  court  thereon.  There  was  also 
evidence  tending  to  show  that  the  gutters  along  the  sides 
of  said  Fifteenth  street  were  allowed  to  become  clogged 
with  mud  and  gravel,  and  that  if  kept  clean  would  convey 
away  all  the  water. 

After  the  respondent  rested  his  case,  counsel  for  appel- 
lant moved  for  a  non-suit  on  the  ground  that  the  water  in 
question  was  surface  water  and  the  city  was  not  liable  for 
its  flowing  on  respondent's  land  in  any  event,  and  that  the 


Mar.  1890.]       Bush  v.  City  of  Portland.  49 

Opinion  of  the  Court— Thayer,  C.  J. 

appellant  had  not  been  shown  to  be  connected  with  the 
turning  of  the  water  upon  the  land  and  no  damages  were 
proven  to  have  been  sustained  by  respondent  The  court 
overruled  the  motion  and  the  appellant's  counsel  excepted 
to  the  ruling. 

It  is  quite  evident  that  the  improvement  of  Fifteenth 
street  by  the  city  necessarily  interferred  with  the  natural 
flow  of  the  surface  water  which  ran  from  the  west  side  of 
the  street  eastward  over  the  land  in  question  to  the  creek, 
which  ran  through  the  land  from  the  south.  The  street 
ran  north  and  south,  and  when  graded,  the  water  was 
turned  northward  down  the  gutter  on  the  west  side  of  it 
The  city  authorities  intended  in  the  outset  to  use  that 
gutter  as  a  means  of  conveying  away  the  water  which  came 
down  from  the  west,  but  it  was  soon  ascertained  that  it 
would  be  impracticable  to  do  so,  as  it  affected  the  street, 
and  lot  owners,  below,  seriously.  They  then  resorted  to 
the  method  of  running  the  water  across  the  street  at  the 
most  convenient  point;  and  from  thence,  by  means  of  the 
box  sewer,  through  the  respondent's  land  to  the  said 
creek  at  or  near  the  place  where  it  had  formerly  flowed. 
The  resi)ondent,  after  purchasing  the  land  from  Mier,  con- 
ceived the  idea  of  turning  the  water  down  the  east  side 
gutter  of  the  street  and  thereby  prevent  its  running  across 
his  land,  which  he  proceeded  to  do.  The  result  was  that 
it  afitscted  the  lot  owners  below  on  that  side  of  the  street 
and  caused  complaint  to  be  made  to  the  city  authorities, 
who  thereupon  turned  it  back  again  through  the  box 
gutter.  Upon  what  ground  the  respondent,  in  view  of  the 
facts,  could  predicate  a  right  of  action  against  the  city,  is 
very  diflicult  to  discover.  The  city  had  an  undoubted 
right  to  improve  the  street,  and  unless  it  was  guilty  of 
negligence  in  the  execution  of  the  work,  the  respondent 
had  no  legal  cause  for  complaint.  Parties  owning  prop- 
erty within  the  corporate  limits  of  a  city  are  necessarily 
compelled  to  submit  to  many  inconveniences  which  the 
grading  and  improvement  of  streets  occasion.  Building 
xix.ob.-< 
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up  a  city  is  liable  to  inoommode  the  owners  of  land 
situated  within  it  in  certain  respects,  but  they  are  amply 
compensated  therefor  by  the  enhanced  value  of  the  prop- 
erty and  by  numerous  benefits  they  indirectly  receive  in 
return.  The  owners  cannot  be  deprived  of  the  property, 
nor  of  its  permanent  enjoyment  without  just  compensa- 
tion, but  they  may  be  compelled  to  use  it  in  conformity 
with  general  regulations  established  to  promote  the  wel- 
fare of  the  community. 

The  learned  circuit  judge  who  presided  at  the  trial  of 
the  tjase  instructed  the  jury  that  they  were  to  decide  from 
the  evidence  whether  the  water  in  question  was  surface 
water  or  a  well-defined  stream,  and  if  they  found  that 
it  was  a  well-defined  stream  with  a  marked  channel, — 
then,  if  the  appellant  had  diverted  it  from  its  natural 
channel  and  caused  it  to  flow  in  a  channel  not  substantially 
the  same  as  that  in  which  it  naturally  flowed,  and  the 
respondent  had  sustained  damages  thereby,  the  appellant 
was  liable  for  such  damages,  and  their  verdict  should  be 
for  the  respondent  in  the  amount  to  which  he  had  been 
damaged  thereby.  This  instruction  was  not  authorized 
by  the  pleadings  or  evidence  in  the  case.  The  water  was 
described  in  both  complaint  and  answer  as  surface  water 
which  flowed  during  the  rainy  season,  and  there  was  no 
evidence  that  the  respondent  was  damaged  in  consequence 
of  its  course  being  diverted  from  that  in  which  it  had  been 
accustomed  to  run.  There  was  not,  in  fact,  any  evidence 
that  there  had  been  a  material  diversion  of  its  course;  con 
fining  it  in  a  box  gutter  rendered  it  less  liable  to  do  dam- 
ages to  the  respondent's  land  than  if  it  were  allowed  to 
sx>read  over  the  land. 

Municipal  corporations  have  been  held  liable  for  dam- 
ages resulting  to  private  property  where  in  the  improving 
of  their  streets  they  have  interfered  with  the  flow  of  a 
natural  stream  of  water;  but  the  evidence  in  this  case  does 
not  show  that  the  water  in  question  constituted  a  natural 
stream,  nor  was  it  so  claimed  by  the  respondent's  counsel 
at  iheJiearing. 
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Faints  decided. 


The  judgment  appealed  from  must  therefore  be  reversed, 
and  the  case  remanded  to  the  circuit  court  with  directions 
to  dismiss  the  complaint 
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LOUISA    HYLAND,    Rbspondent,   v.    BENJAMIN 
HYLAND  AKD  AMOS  D.  HYLAND, 
•  Appellants. 

Equitt— Pliadtko— What  CoxPLAiifT  Mttr  Comtaih  nr  ▲  Burr  to  Rxpomi  WBirnui 
ImTRtHENT.— A  eompUlnt  In  a  salt  to  reform  a  written  infltmment  In  comeqnenoe 
of  a  mistake  in  Its  exeeoiton,  must  allege  Huts ;  it  most  show  wbai  the  parties  to 
the  instrument  mntually  agreed  to  do,  and  wherein  the  writing  fails  to  express 
their  agreement,  and  that  the  mistake  did  not  ooenr  through  any  carelessness  or 
negligcnee  of  the  plalnttlT;  otherwise  a  demoner  to  the  oomplalat  should  be 
sustained. 

CoKFLAni T— PKKECTi  V E  BTATiirENT  OF  ▲  Cattss  OF  Sttit— WHAT  I&— Where  the 
plaintiif,  a  married  woman.  In  a  soli  against  her  husband  as  defendant  to  have 
reformed  a  certain  deed  executed  by  him  to  her,  alleged  In  her  complaint  that  for 
a  yaluable  consideration  the  defendant  bargained  and  sold  to  her  certain  real 
property,  that  he  promised  and  agreed  with  her  that  he  would  execute  and  dellTer 
a  deed  conreylng  to  her  the  said  property  during  her  natural  life,  and  then  to  her 
heirs  and  assigns  forever,  and  that  the  defendant  executed  and  delivered  to  the 
plalntiflT  a  deed  of  ecnTeyanee  to  the  property,  but  by  mutual  mistake  the  words 
"and  then  to  her  heirs  and  assigns  forever"  were  omitted  ftom  the  deed :  that  the 
defendant  instructed  and  directed  the  person  who  wrote  the  deed  to  insert  the  said 
words,  hot  ha  inadvertently  and  through  mistake  omitted  to  write  in  the  same ; 
that  the  plaintiff  relied  upon  the  word  of  the  defendant,  and,  being  ignorant  of 
business  of  that  kind,  did  not  read  the  deed  nor  find  out  the  mistake  until  a  short 
time  before  bringing  the  suit ;  AeU,  that  the  complaint  was  fiknlty  in  not  stating  the 
terms  of  the  agreement  between  the  parties  which  the  deed  was  given  to  efltectuate, 
but  that  the  fhult  only  constituted  a  defective  tUUemeat  of  cause  of  suit,  and  not  a 
defective  cause  of  suit ;  and  that  therefore  the  defendant  waived  the  defect  by 
filing  an  answer  to  the  complaint 

Plbadino— AmiWER— BONA  Frox  PuBCHABxa.— In  order  to  defeat  an  outrtandlng 
equity  In  real  property  by  a  plea  that  the  defendant  was  the  purchaser  of  the  prop- 
erty in  good  feith,  he  must  set  forth  in  his  answer  the  deed  of  purchase,  the  date, 
parties  and  contents  briefly ;  that  the  vendor  wss  seised  in  fee,  and  in  posMssion ; 
he  mnst  state  the  consideration,  with  a  distinct  averment  that  it  was  bona  JOe  and 
truly  paid,  independently  of  the  recital  In  the  deed ;  and  he  must  deny  notice 
previous  to  and  down  to  the  time  of  paying  the  money  and  delivery  of  the  deed. 
And  where  it  was  aveiTed  in  the  aossfer  of  a  defendant  in  suoh  a  case,  that  at  or 
about  a  certain  date  his  grantor  executed  and  delivered  to  him  a  deed  of  convey- 
,  ance,  conveying  unto  him  the  title  to  the  property,  and  that  he  did  on  such  date, 
without  knowledge  or  notice  of  sneh  equity,  purchase  the  property  in  good  feith 
and  for  a  valuable  consideration,  and  was  absolute  owner  of  it  in  fee  simple ;  AddL 
that  It  was  insufficient  to  give  the  defendant  the  benefit  of  the  claim  that  he  was 
an  inaoeent  purehaaar  of  the  property  without  notice.  Hdi,M^^,  that  eTiAsooe 
showing  that  the  deed  was  made  out  in  ihvor  of  the  defendant  without  his  knowV 
««^tb  but  immediately  afterwards  delivered  to  him,  and  after  reoelting;  It  W 
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promised  and  aflreed  that  he  would  take  care  of  the  grantor  his  life-time  In  oonsld- 
eratlon  of  the  property,  and  that  he  received  knowledge  of  the  equity  abont  the 
time  the  deed  was  delivered,  or  soon  afterwards,  and  the  suit  to  enforce  the  equity 
was  commenced  within  the  next  three  months  thereafter,  did  not  prove  that  the 
defendant  was  an  innocent  purchaser  of  the  property. 

Appeal  from  Lane  county:  R.  S.  Bean,  judge. 

The  respondent  commenced  suit  in  said  court  against 
the  appellant  to  reform  a  deed  to  certain  real  property 
situated  in  said  county.  She  alleged  in  her  complaint 
that  on  the  twenty -seventh  day  of  November,  1885,  the 
appellant  Benjamin  Hyland,  for  a  valuable  consideration, 
paid  him  by  the  respondent,  bargained  and  sold  to  the 
respondent  the  said  real  property  consisting  of  170  acres 
of  land;  that  said  appellant  promised  and  agreed  with  her 
to  execute  a  deed  conveying  to  her  said  land  during  her 
natural  life,  and  the  remainder  to  her  heirs  and  assigns 
forever;  that  on  or  about  said  time  said  appellant  executed 
and  delivered  to  her  a  deed  of  conveyance  to  said  land, 
but  the  following  words,  to  wit,  '*and  then  to  her  heirs 
and  assigns  forever,"  were  by  mutual  mistake  omitted 
from  the  deed;  and  that  at  the  time  said  deed  was  executed, 
said  appellant,  in  the  presence  of  respondent,  instructed 
and  directed  the  person  who  wrote  the  deed  and  took  the 
acknowledgment  thereof  to  insert  therein  the  words,  to 
the  said  respondent,  ''during  her  natural  life,  and  then  to 
her  heirs  and  assigns  forever,*'  but  the  officer  or  justice  of 
the  peace  who  wrote  the  deed  failed  through  mistake  to 
write  in  the  said  words. 

The  respondent  alleged  that  she  relied  upon  the  word 
of  the  said  appellant,  and  being  ignorant  of  that  kind  of 
business,  did  not  read  said  deed,  and  that  the  said  omission 
and  mistake  were  not  noticed  or  found  out  by  her  and  said 
appellant  until  a  short  time  before;  that  the  said  appellant 
put  her  into  the  possession  of  the  said  premises,  and  that 
she  had  been  in  the  absolute  possession  of  the  same  since 
the  execution  of  the  said  deed;  that  immediately  after 
finding  out  the  said  mistake  in  said  deed,  she  applied  to 
said  appellant  to  correct  it,  but  that  he  refused  and  still 
refuses  to  do  so. 


Mar.  1890.]  Hylakd  t;.  Hyland.  58 

statement  of  facta. 

The  respondent  further  alleged  that  on  or  about  the 

day  of   1887,  the  said  ap|3ellant  Benjamin  Hyland, 

without  any  valuable  consideration,  made,  executed  and 
delivered  a  pretended  deed  of  conveyance  to  said  premises 
to  the  appellant  Amos  D.  Hyland  which  was  without  a 
valuable  consideration  and  was  fraudulent.  The  said  com- 
plaint contained  a  prayer  for  relief  that  the  said  Benjamin 
Hyland  be  decreed  to  correct  the  said  deed  by  adding  and 
inserting  therein  the  said  words,  and  that  the  said  deed  to 
said  Amos  D.  Hyland  be  declared  void  and  of  no  effect, 
and  be  set  aside;  and  for  such  other  and  further  relief  as 
might  seem  equitable  and  just 

The  appellant  Benjamin  Hyland  filed  an  answer  to  the 
said  complaint  denying  the  agreement  to  convey  the  land 
as  therein  alleged;  denying  that  the  said  words  ''and 
then  to  her  heirs  and  assigns  forever"  were  omitted  from 
the  deed  through  mistake;  denying  that  he  instructed  or 
directed  the  person  who  wrote  the  deed  to  insert  the  said 
words  therein;  denying  that  said  person  inadvertently  or 
through  mistake  omitted  or  failed  to  write  the  said  words 
therein,  or  that  said  respondent  relied  upon  the  words  of 
said  appellant,  or  that  being  ignorant  of  business  of  the 
kind,  she  did  not  read  said  deed;  and  denied  all  the  material 
allegations  in  the  complaint.  Said  appellant  also  denied 
that  the  deed  made  by  him  to  Amos  D.  Hyland  was  made 
without  any  valuable  consideration;  and  alleged  that  he 
made,  executed  and  delivered  said  last-mentioned  deed  in 
goodfadth. 

The  said  appellant  Amos  D.  Hyland  also  filed  an  answer 
to  the  said  complaint  denying  all  the  material  allegations 
therein  contained;  and  for  further  and  separate  answer  to 
the  said  complaint  alleged  that  the  deed  made  to  him  by 
the  said  Benjamin  Hyland  was  for  a  valuable  considera 
tion,  and  that  he,  without  any  knowledge  or  notice  of  any 
mistake  or  omission  in  said  deed  to  said  respondent,  and 
without  any  knowledge  or  notice  of  any  fraudulent  intent 
of  said  Benjamin  Hyland,  or  knowledge  or  notice  of  any 
fraud  rendering  void  the  title  of  said  Benjamin  Hyland  to 
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iKud  premises,  purchc^ed  the  swie  in  good  faith  and  for  a 
valuable  consideration,  and  was  the  absolute  owner  in  fee 
simple  thereof  subject  only  to  the  life  estate  of  s^id 
respondent. 

The  said  respondent  filed  replies  to  the  new  matter 
contained  in  said  respective  answers  denying  the  same. 
The  case  was  referred  to  referee  to  take  and  report  the 
testimony  theirein,  and  the  same  was  thereafter  heard  by 
the  court  upon  the  report  of  the  said  referee,  which  found 
that  the  equities  were  with  the  respondent,  and  that  she 
was  entitled  to  the  relief  demanded  in  her  complaint 
Upon  which  finding  the  decree  appealed  from  was  entered. 

J,  J.  Walton,  for  Respondent. 

A.  E,  GallagJier,  for  Appellants. 

Thayer,  C.  J.,  delivered  the  opinion  of  the  court 

It  appears  from  the  evidence  taken  by  the  referee  in 
this  case  that  at  the  time  of  the  execution  of  the  deed  by 
the  appellant  Benjamin  Hyland  to  the  respondent,  the  said 
parties  were  husband  and  wife,  and  had  been  such  for 
nearly  twenty  years;  that  they  had  a  family  of  children 
the  fruits  of  their  marriage;  tiiat  the  said  appellant  had 
had  a  former  wife  who  had  borne  him  several  children, 
among  whom  was  the  appellant  Amos  D.  Hyland,  and  that 
at  the  time  of  the  execution  of  the  deed  by  the  said  Ben- 
jamin Hyland  to  the  said  Amos  D.  Hyland,  which  was  so 
executed  November  10,  1887,  a  suit  for  a  divorce  was 
pending  in  said  circuit  court  between  said  respondent  and 
said  Benjamin  Hyland.  It  further  appears  from  the 
evidence  that  the  consideration  for  the  deed  from  Ben- 
jamin Hyland  to  the  respondent  was  a  conveyance  by  the 
latter  to  the  former  of  certain  real  property  owned  by  her 
situated  in  the  city  of  Corvallis,  Benton  county.  The 
respondent,  in  order  to  sustain  her  sA^^a£lon  in  the  com- 
plaizkt  that  the  words  ''then  to  her  heirs  and  assigns  for- 
ever** were  omitted  through  mistake  in  the  said  deed  from 
\ihe  said  Benjamin  ^yland  to  her,  relied  upon  her  own 
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testimony,  and  that  of  several  other  witnesses,  who  tes- 
tified that  the  said  Benjamin  Hyland,  soon  after  the 
execution  of  the  deed,  stated  on  a  number  of  occasions 
that  he  had  conveyed  the  property  in  question  to  the 
respondent  for  life,  and  then  to  her  heirs  and  assigns.  I 
think  the  evidence  upon  that  point,  in  the  absence  of  any 
conflicting  testimony,  was  suf&cient  to  establish  the  fact 
alleged.  The  deed  itself  shows  upon  its  face  that  the  said 
Benjamin  Hyland  intended  to  convey  his  entire  interest  in 
the  said  property;  otherwise  he  would  not  have  been 
likely  to  have  inserted  the  covenants  therein,  whereby  he 
covenanted  to  and  with  the  said  respondent,  Iter  heirs  and 
assignsy  that  he  was  the  owner  in  fee  simple  of  said  prem- 
ises, that  they  were  free  from  all  incumbrances,  and  that 
he  would  warrant  and  defend  the  same  from  all  lawful 
claims  whatsoever.  The  appellant's  counsel  at  the  hear- 
ing did  not  seem  to  claim  that  the  evidence  was  insufficient 
to  prove  the  fact  that  such  mistake  was  made  in  the  execu- 
tion of  said  deed  to  respondent;  and  the  evidence  on  the 
part  of  the  respondent  upon  the  point  was  more  convincing 
as  it  was  not  controverted  by  the  appellant  Benjamin 
Hyland,  who  was  evidently  well  acquainted  with  all  the 
facts  connected  with  the  affair.  Said  counsel,  however, 
did  rely  upon  the  allegations  in  the  answer  that  the  appel- 
lant Amos  D.  Hyland  purchased  the  property  in  question 
from  Benjamin  Hyland  in  good  faith  and  without  notice  of 
any  such  mistake  having  been  made,  and  upon  the  insuffi- 
ciency of  the  respondent's  complaint  in  the  suit  Said 
counsel,  in  claiming  that  Amos  D.  Hyland  was  a  purchaser 
in  good  faith  without  notice,  is  confronted  with  a  difficulty 
in  regard  to  the  sufficiency  of  his  answer  upon  that  point 
A  defendant  who  interposes  a  plea  or  answer  of  that  char- 
acter must  state  therein,  as  was  said  by  Baldwin,  J.,  in 
Bo<me  V.  ChUds,  35  U.  S.  R.  p.  211:  **The  deed  of  pur- 
chase, the  date,  parties  and  contents  briefly,  that  the 
vendor  was  seized  in  fee,  and  in  possession;  the  con- 
sideration must  be  stated  with  a  distinct  averment  that 
it  was  bona  Jlde  and  truly  paid,  independently  of   the 
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recital  in  the  deed.  Notice  must  be  denied  previous  to, 
and  down  to,  the  time  of  paying  the  money,  and  the 
delivery  of  the  deed;  and  if  notice  is  specially  charged, 
the  denial  must  be  of  all  the  circumstances  referred 
to,  from  which  notice  can  be  inferred;  and  the  answer 
or  plea  shows  how  the  grantor  acquired  title.  •  •  ♦ 
Such  is  the  case  which  must  be  stated,  to  give  a  defendant 
the  benefit  of  an  answer  or  plea  of  an  innocent  purchaser 
without  notice;  the  case  stated  must  be  made  out;  evidence 
will  not  be  permitted  to  be  given  of  any  other  matter  not 
set  out." 

Said  answer  materially  fails  to  contain  the  several 
requirements  above  specified,  and  the  evidence  comes  far 
short  of  proving  that  said  appellant  Amos.  D.  Hyland  was 
such  innocent  purchaser  of  the  property.  He  testified  in 
the  suit,  in  answer  to  the  interrogatory  to  state  when  and 
under  what  circumstances  and  where  he  purchased  the  170 
acres  of  land,  as  follows:  **0n  the  tenth  day  of  November, 
1887,  at  the  court-house;  I  went  to  find  father's  attorney  to 
have  him  make  a  deed  to  my  brother,  B.  S.  Hyland,  and 
have  him,  if  the  attorney  thought  best,  to  take  care  of  him 
his  life-time.  When  I  came  back  to  the  court-house  father 
had  made  the  deed  to  me  and  said  he  would  rather  stay 
with  me.  I  agreed  to  take  care  of  him  his  life-time  for 
the  land." 

In  answer  to  another  interrogatory,  to  state  what  the 
facts  were  about  the  deed  being  made,  executed  and  deliv- 
ered to  him  without  any  value  or  valuable  consideration, 
he  answered: 

**The  deed  was  made  to  me  before  I  knew  it.  When  I 
found  it  out  we  made  an  agreement  that  I  was  to  take  care 
of  him  his  life-time  for  the  land.  I  accepted  of  the  deed 
with  that  understanding,  which  I  have  done  to  the  best  of 
my  ability." 

This  substantially  is  all  the  evidence  given  by  said 
appellant  in  regard  to  the  affair  and  of  the  consideration 
paid  or  agreed  to  be  paid  by  him  for  the  land.  He  testified 
that  he  had  no  knowledge  prior  to  his  coming  to  Eugene 
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City  upon  that  occasion  of  any  deed  having  been  executed 
by  Benjamin  Hyland  to  the  respondent,  nor  of  the  alleged 
mistake ;  but  the  circumstances  under  which  the  deed  was 
made  and  delivered  to  him  were  calculated  to  cast  sus- 
picion upon  the  bona  Jldes  of  the  transaction.  He  knew 
that  a  suit  for  a  divorce  had  been  commenced  by  the 
respondeni  against  Benjamin  Hyland,  which  was  then 
pending,  and  that  it  would  necessarily  affect  any  title  the 
latter  had  in  the  property.  He  received  the  deed  to  the 
land  more  as  a  gift  than  as  a  purchase,  and  was  at  the 
time  evidently  contriving  with  Benjamin  Hyland  a  mode 
by  which  the  latter  could  divest  himself  of  his  apparent 
title  to  the  remainder  in  the  land.  He  made  no  advance- 
ment as  a  consideration  for  the  deed,  nor  any  agreement 
as  an  inducement  to  its  execution,  though  he  testified  that 
he  promised  when  the  deed  was  delivered  to  him  that  he 
would  take  care  of  his  father  during  the  latter's  life-time 
for  the  land.  Whether  that  would  have  been  an  adequate 
consideration  for  the  property  does  not  appear.  It  would 
he  absurd,  however,  to  hold  that  the  transaction  consti- 
tut<ed  said  Amos  D.  Hyland  a  purchaser  in  good  faith,  and 
contrary  to  the  uniform  decisions  of  this  court  upon  that 
question.  Musgrove  v.  Bonsor,  5  Or.  313;  Richards  y.  Snyder 
S  OrewB,  11  Or.  501;  Wood  v.  Eaybum,  18  Or.  3. 

The  main  ground  upon  which  the  appellant's  counsel 
appeared  to  rely  at  the  hearing  was  the  alleged  insuflBS 
ciency  of  the  respondent's  complaint  to  entitle  her  to  a 
decree  of  reformation  of  the  said  deed;  and  I  think  it  alto- 
gether the  strongest  point  in  his  case.  Attorneys  who 
.prei>are  complaints  to  reform  written  instruments  are  too 
apt  to  state  conclusions  instead  of  facts.  They  should  set 
out  the  transaction  as  it  occurred  and  not  the  legal  effect 
thereof.  The  complaint  in  this  case  should  have  stated 
what  the  parties  mutually  agreed  to  do  in  regard  to  the 
exchange  of  their  lands,  and  not  the  result  of  what  they 
diddOb 

If  the  terms  of  theoriginal  agreement  between  the  par 
ties  to  the  transaction  involved  herein  and  their  attempt 
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to  effectuate  it  hfbd  been  set  out,  the  court  coukL  have 
readily  discovered  from  the  facts,  if  truly  stated,  whether 
or  not  there  was  such  a  mistali^  as  f^Ueged  and  in  what 
particular  it  consisted.  Instead  of  doing  th^it,  however, 
the  respondent's  counsel  contented  himself  by  all^^ging  the 
promise  and  a^greement  made  by  BeQJamin  Hyland  to 
make,  execute  and  deliver  to  the  resppikdent  a  deed  con^ 
veying  to  her  said  premises  during  her  natural  life,  and 
then  to  her  heirs  and  assigns  forever,  and  that  he  executed 
and  delivered  to  her  a  deed  of  conveyance  to  said  prem 
ises,  but  said  words  ''and  then  to  her  heirs  imd  assigns 
forever"  were  by  mutual  mistake  omitted  therefrom. 
Such  a  mode  of  i^eging  a  cause  of  suit  is  ]|pdghly. object 
ionable;  the  statement  is  too  geueoral^  and  if  the  case  had 
come  here  upon  demurrer  to  the  plei^iug  I  should  hav0 
been  in  favor  of  sustainij^g  the  demurrer.  The  objection» 
however,  is  made  at  hearing  in  this  court,  and  it  seems  to 
me  that  under  such  circumstances  every  reasonable  infer* 
ence  shoul,d  be  given  in  favor  of  the  complaint  that  can  be 
drawn  therefrom.  It  is  not  a  case  of  a  defective  cause  of 
suit,  but  of  a  defective  statement  of  cause  of  suit.  If  the 
complaint  had  lacked  some  material  allegation,  the  defect 
would  be  fatal  and  could  be  taken  advantage  of  with- 
out  interposing  a  demurrer;  but  whepe  the  defect  con- 
sists in  alleging  evidence  of  {acts,  or  conckisipns  of  facts 
instead  of  the  facts  themselves,  it  will  be  waived  unless  a 
demurrer  is  taken  to  the  pleading.  The  fault  of  the  com 
plaint  in  this  case  is  of  the  latter  chquracter. 
The  decree  appealed  from  wUl  .therefore  b^  affirm^ 
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J.  W.  RAYJ^UBN,  Respondent,  v.  L.  L.  HURD,  JAMES 
A.  CAUTQORN  kt  al.,  Appellants. 

Ctmm  Whkw  PLAJHTifF  EtrrrrLMD  axv  When  not.— In  an  aotion  upon  a  contract  to 
recover  money  or  dAm«gefl»  the  plaintiff  is  not  entlUed  under  the  Ctode  of  Civil 
Procedure  to  costs  and  disbursements  unless  he  recover  180  or  more ;  except  It  be 
an  action  involving  an  open  motual  aeoouot.  and  the  sum  total  of  the  accounts  of 
both  parties  exceed  SISO.  Where  in  an  action  upon  a  note  to  recover  an  amount 
dne  thereon  exceeding  the  sum  of  160,  the  defendants  by  pleading  a  counter-claim 
lednoed  the  amoont  of  the  recovery  to  a  less  sum  than  iOO ;  Md,  that  the  plaintiff 
was  not  entitled  to  recover  ccsts  and  disbursemenU  in  the  action.  Mdd,  further, 
that  the  decision  of  this  court  in  Sobertt  v.  Cartand,  1  Or.  383,  construing  the  former 
•tatntc  of  the  Territory  of  Oregon  in  regard  to  the  allowance  of  costs  and  disbuise- 
ments,  had  not  been  followed  by  the  courts  of  the  State  in  the  construction  of  the 
provisions  of  the  Code  upon  the  subject,  and  could  not  be  without  doing  violence 
to  the  langnage  of  the  legiaLatnre. 

AppFiATi  from  Benton  county:  R.  S.  Bean,  judge. 

The  reapondent  conun^ced  an  action  against  the  appel- 
lants in  the  county  cqurt  of  3enton  county  to  recover  upon 
a  certain  note  for  the  payment  of  money,  executed  by 
appellants  to  one  J.  C.  Yoimg  for  tihe  sum  of  S350  and 
assigned  to  respondent 

The  appellant^  fUed  an  answer  in  the  action  in  which 
they  set  up  counter-claimB  against  the  aote  arising  out  of 
matters  of  indebtedness  alleged  to  be  due  them  from 
Young  at  the  time  of  his  assigning  the  note  to  respondent 
amounting  to  $360.94. 

The  case  was  trie4  in  the  counly  court  and  judgment 
xeoovared  therein  in  favor  of  the  respondent,  from  which 
judgment  the  appellants  took  an  appeal  to  the  said  circuit 
court,  whe(r»  the  action  waa  tried  by  jury,  who  returned  a 
verdict  for  the  respondent  for  $20.06,  upon  which  a  judg- 
ment was  entered  tu  hi?  favor,  and  costs  and  disburse- 
ment allowed  him  by  the  court,  from  which  allowance  of 
costs  and-4id>ws6ments  the  i^peal  herein  was  taken* 

J.  B.  JrtwMMmd  W.  S.  McFadden,  for  Appellants. 

J.  W.  Baptwm  in  person. 

Pee  Ouriam. — The  respondent  contends  that  as  his 
claim  amounted  to  $350  and  was  reduced  by  offsets  to  the 
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amount  recovered,  he  was  entitled  to  costs  and  disburse- 
ments, although  he  failed  to  recover  $50,  and  he  cites 
Roberts  v.  Garland,  1  Or.  333,  in  support  of  his  contention. 
Subdivision  3  of  section  549,  Civil  Code,  provides  when  a 
plaintiff  shall  be  entitled  to  recover  costs  and  disburse- 
ments in  an  action  for  the  recovery  of  money  when  the 
amount  of  the  recovery  is  less  than  $50,  to  wit:  ^^<In  an 
action  involving  an  open  mutual  account,  when  it  appears 
to  the  satisfaction  of  the  court  that  the  sum  total  of  such 
accounts  of  both  parties  exceeds  $150*** 

In  all  other  actions  for  the  recovery  of  money  or  dam 
ages,  the  plaintiff  is  not  entitled  to  recover  costs  and  dis> 
bursements  unless  he  recover  $50  or  more ;  except  in  actions 
for  assault,  battery,  and  like  cases,  he  is  entitled  to 
recover  as  much  costs  and  disbursements  as  damages^ 
where  the  recovery  is  less  than  $50;  and  in  an  action  to 
recover  the  possession  of  personal  property,  where  he 
recovers  property  or  the  value  thereof,  and  damages  for 
its  detention,  in  all  less  than  $50,  he  is  entitled  to  recover 
costs  and  disbursements  equal  to  the  sum  of  such  value 
and  damages.  Sub.  5,  §  549,  Code.  In  this  case  the 
respondent  was  not  entitled  to  recover  costs  and  disburse- 
ments under  any  of  the  provisions  of  the  Code.  Such 
was  the  effect  of  the  decision  of  this  court  in  Locktoood  v. 
Hansen,  16  Or.  102.  The  decision  in  Eoberts  v.  OarUzndf 
supra,  was  made  under  the  former  Territorial  statute,  the 
provisions  of  which  were  similar  in  many  respects,  in 
regard  to  the  allowance  of  costs  and  disbursements,  to 
those  of  the  Code,  yet  it  has  never  been  followed  by  the 
State  courts,  and  cannot  be  without  doing  violence  to  the 
language  of  the  legislature  upon  the  subject 

The  decision  of  the  circuit  court  appealed  from  will, 
therefore,  be  reversed  and  the  case  remanded  to  that  court 
with  directions  to  allow  costs  and  disbiu^inents  in  favor 
ol  the  appellants. 
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J.  D.  FORBES,  Respondent,  v.  THE  WILLAMETTE 
FALLS   ELECTRIC  CO.,  Appellant. 

Lmr  FOB  Labor  on  STBtrcnTBB— Elkctbio  Wirb.— Poles  set  In  the  Rmnnd  oonneetod 
together  hy  wire  In  the  usoaI  way  for  the  transmission  of  electricity  for  the  purpose 
of  light  and  power,  constitute  a  ttntehtre  within  the  meaning  of  section  96G9,  Hill's 
ODde,  and  a  lien  attaohes  for  labor  performed  on  snch  itmclmre  under  employment 
hy  the  contraistor. 

XfDBRCB— Tm  CRBCX&— Time  checks  given  by  the  contractor  to  the  laborer,  though 
not  oonelosiye  against  the  owner  of  the  structure,  are  declarations  of  the  defend- 
ant's agent  in  the  line  of  his  employment,  and  are  to  be  considered  and  weighed 
fbr  whatever  they  are  worth ;  and  if  their  effect  be  not  countervailed  in  some  way, 
may  be  sui&cient  proof  of  such  claim. 

▲noBNXT's  Fkes— What  Axomtr  Rbasom ablb.— The  statute  allows  the  court  to  tax 
an  attorney  fee  in  fkvor  of  the  plaintiff  in  case  of  the  foreclosure  of  a  Hen.  jBeld, 
that  when  fifteen  liens  were  foreclosed  in  one  suit,  ten  dollars  for  each  claim  was 
not  unreasonable. 

Ijbm— IMTKRBST.— On  the  subject  of  Intemt  In  such  case,  The  WWamdte  FtUU  T.  dt  M. 
Cb.  y.  JtOey,  1  Or.  183k  ^proved  and  followed. 

Appeal  from  Multnomah  county:  L.  B.  Stearns,  judge. 

This  is  a  suit  to  enforce  a  number  of  liens  for  labor.  It 
is  alleged  one  Stronach  had  a  contract*  with  the  defendant 
corporation  to  dig  holes  and  place  the  poles  therein  and 
stretch  the  necessary  wires  on  the  same  from,  at  or  near 
the  city  of  Portland  to  a  point  at  or  near  Oregon  City. 
The  said  wires  were  to  be  used  by  the  defendant  corpora- 
tion for  the  purpose  of  transmitting  light  and  power  from 
the  company's  works  at  the  falls  of  the  Willamette  river 
to  the  city  of  Portland  and  for  other  electrical  purposes. 

The  plaintiff,  as  well  as  the  others  whose  claims  were 
assigned  to  him,  rest  their  claim  to  enforce  this  lien  on  the 
fact  tiiat  Stronach  had  a  contract  with  the  defendant  cor- 
poration to  do  the  work  which  they  performed,  and  that 
he  employed  each  of  said  parties,  at  a  fixed  rate  of  wages 
per  day,  to  assist  in  its  performance. 

J.  O.  Mdrekmd,  for  Appellant 

O.  D.  Young,  for  Respondent. 

Strahan,  X,  delivered  the  opinion  of  the  court 

The  plaintiff's  right  to  the  remedy  which  he  seeks  must 
depend  on  the  statute.    Section  3669,  Hill's  Code,  provides: 
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''Every  mechanic,  artisan,  machinist,  builder,  contractor, 
lumber  merchant,  laborer,  and  other  person  performing 
labor  upon  or  furnishing  material  of  any  kind  to  be  used 
in  the  construction,  alteration,  or  repair,  either  in  whole 
or  part,  of  any  building,  wharf,  bridge,  ditch,  flume,  tun- 
nel, fence,  machinery,  or  aqueduct,  or  any  other  stmcture 
or  superstructure,  shall  have  a  lien  upon  the  same  for  the 
work  or  labor  done  or  materials  furnished  by  each  respect- 
ively, whether  done  or  furnished  at  the  instance  of  the 
owner  of  the  building  or  other  improvement  or  his  agent, 
and  every  contractor,  sub-contractor,  architect,  builder, 
or  other  person  having  charge  of  the  construction,  altera- 
tion, or  repair,  in  ^hole  or  in  part,  of  any  building  or 
other  improvement  as  aforesaid,  shall  be  held  to  be  the 
agent  of  the  owner  for  the  purposes  of  this  act." 

The  principal  question  litigated  on  this  appeal  is 
whether  or  not  this  statute  gives  a  lien  for  labor  against 
the  property  described  in  the  complaint;  in  other  words, 
do  these  poles,  planted  in  the  ground,  connected  together 
by  wires  and  insulators,  constitute  a  structure^  within  the 
true  intent  and  meaning  of  this  statute?  In  answering  this 
question,  but  little  aid  can  be  had  from  the  decisions  of 
other  States;  for  the  reason  that  no  general  principle  of 
law  is  involved,  and  such  decisions  have  generally  turned 
upon  the  special  or  peculiar  phraseology  of  the  particular 
statute.  Without  attempting  to  indulge  in  any  refined 
distinctions  or  definitions,  and  having  in  view  the  object 
and  purpose  of  the  enactment  in  question,  I  think  it  may 
properly  be  held  that  the  poles,  wires,  insulators,  etc., 
mentioned  in  the  complaint,  constitute  a  structure  within 
the  meaning  of  the  statute,  and  that  the  same  is  subject 
to  a  lien  for  labor  i)erf ormed  therein. 

In  reaching  this  conclusion,  v^e  do  not  find  it  necessaty 
to  go  as  far  as  the  court  did  in  Helm  v.  Chapmany  66  Cal. 
291,  where  it  was  held  that  a  mine  or  pit  sunk  within  a 
mining  claim  was  a  structure  within  the  meaning  of  the 
statute,  giving  a  lien  on  a  building,  improvement  or 
Btrwture. 
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2.  Some  question  was  made  as  to  the  insufficiency  of  the 
evidence  to  establish  some  three  or  four  of  these  claims ; 
but  I  think  the  objection  cannot  be  sustained.  It  is  shown 
that  Stronach  had  a  contract  with  the  defendant  corpora- 
tion to  do  the  work ;  that  these  men  each  worked  on  the 
job  under  the  directions  of  Stronach  or  his  foreman,  and 
received  time  checks  showing  the  amount  due  each ;  that 
they  filed  proper  notices  of  lien,  and  in  most  cases  the 
exact  number  of  days  and  the  amount  i^greed  to  be  paid  is 
fully  proven. 

The  defendant  ofiFered  no  evidence,  and  what  was  offered 
by  the  plaintiff  does  not  seem  to  be  discredited  in  anyway. 
Stronach's  time  checks  are  not  conclusive  against  the 
defendant,  but  they  are  declarations  of  the  defendant's 
agent  in  the  line  of  his  employment,  and  are  to  be  consid- 
ered for  what  they  are  worth.  Any  dishonesty  or  bad 
faith  on  his  part  in  the  transaction  would  greatly  impair 
their  credit  and  weaken  their  force;  but  we  perceive 
nothing  of  that  kind  in  this  case. 

3.  The  statute  allows  the  court  to  tax  an  attorney's  fee 
in  favor  of  the  claimant  in  case  of  the  foreclosure  of  liens 
under  the  act,  and  in  this  case  the  court  allowed  a  fee  of 
ten  dollars  for  each  claim.  We  do  not  think  this  an  un- 
reasonable sum. 

4.  The  respondent  claims  interest  on  each  claim,  from 
the  date  of  the  filing  of  notice.  There  seems  to  be  no 
valid  objection  to  this  claim,  and  it  will  be  allowed. 

It  was  said  by  this  court  in  Willamette  Falls  T.  db  M,  Co. 
V.  Riley,  1  Or.  183,  that  claims  for  which  mechanics  may 
have  liens  are  certainly  as  much  entitled  to  draw  interest 
after  they  become  due  as  any  other;  and  we  cannot  think 
that  for  the  recovery  of  such  interest  it  would  be  necessary 
to  bring  a  separate  suit,  or  take  a  separate  judgment,  but 
conclude  that  interest  may  be  computed  on  lienable 
demand,  and  a  lien  awarded  for  the  entire  amount. 

The  decree  will  therefore  be  modified  so  as  to  allow  law- 
ful interest  on  each  demand  from  the  date  of  filing  notice 
of  the  lien,  and  in  all  other  respects  the  decree  is  afi&rmed. 
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T.  A.  McBRIDE,  Executor,  Respondent,  v.  NORTHERN 
PACIFIC  R.  R.  Co.,  Appellant. 

Death  After  Jitdgmsnt— Effect  of  on  Right  of  Appeal.— A  soft  1«  snspended  dur- 
ing the  period  between  the  death  and  the  order  granting  a  continuance,  and  thia 
period  is  not  to  be  deemed  any  part  of  the  time  limited  for  taking  an  appeal. 

Railroad  Crominq— Duty  of  Traveler  to  Look  and  Luten.— It  is  the  duty  of  a 
traveler  to  look  and  listen  before  attempting  to  cross  a  railroad  track,  and  especially 
at  a  crossing  known  to  him  to  be  dangerous  from  Its  obstructed  view  and  the  con- 
formation of  its  surroundings  rendering  it  d i fficult  to  hear. 

Evidence— Presumption,  Where  the  Record  is  Silent. —Where  there  is  no  direct 
evidence  that  a  traveler  did  not  stop,  look  and  listen  before  he  entered  upon  the 
crossing,  the  presumption  of  law  la  that  he  did  his  ftill  duty  and  observed  the  pre- 
cautions which  it  prescribed. 

Railroad  Crossing— Mutual  Duties.— While  it  is  the  duty  of  travelers  when  about 
to  cross  a  railroad  track  to  exercise  proper  care  and  caution  by  using  their  sense  of 
sight  and  hearing,  It  is  likewise  the  duty  of  those  to  whom  is  committed  the  con- 
trol and  supervision  of  the  movements  of  the  train  to  exercise  such  care  and 
caution  at  such  crossings,  and  to  give  the  warning  signals  so  as  to  prevent  Injury  to 
those  traveling  ou  the  highway. 

Refusal  of  New  Triai^— Not  Appealable  Error.— The  granting  or  reftising  of  a 
motion  for  a  new  trial  rests  wholly  in  the  discretion  of  the  court  and  cannot  be 
reviewed  upon  appeal. 

Appeal  from  Columbia  couiity:  P.  J.  Taylor,  judge. 
Lord,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  Mariam  Benham,  as 
administratrix  of  her  husband,  John  L.  Benham,  deceased, 
against  the  defendant  company  for  negligently  causing 
the  death  of  plaintiff's  Intestate  by  running  over  him  with 
a  locomotive  while  he  was  crossing  the  defendant's  rail- 
road at  a  public  crossing. 

The  answer  denied  the  negligence  alleged,  and  set  up 
that  the  injury  of  which  complaint  is  made  was  caused  by 
the  contributory  negligence  of  the  plain tiflF. 

The  reply  denied  the  new  matter,  and  issue  being  then 
joined,  a  trial  was  had,  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  on  the  eighteenth  day  of  May, 
1888.  A  preliminary  question  is  raised  by  the  defendant 
on  a  motion  to  dismiss  the  appeal,  on  the  ground  that  the 
appeal  was  not  brought  within  the  six  months  limited  to 
take  an  appeal. 

The  facts  upon  which  thismotion  is  predicatedare  these: 
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On  the  second  day  of  July,  1888,  the  original  plaintiff, 
Mariam  Benham,  sole  representative  of  John  L.  Benham, 
died,  leaving  a  will,  in  which  the  present  plaintiff,  T.  A. 
McBride,  was  named  as  executor,  and  on  the  thirteenth 
day  of  July,  1888,  the  will  was  admitted  to  probate,  and 
letters  testamentary  were  issued  to  him.  On  the  tenth  day 
of  October,  1888,  the  second  day  of  the  term  of  the  circuit 
court  for  Columbia  county,  next  following  the  judgment; 
the  defendant  moved  the  court  that  T.  A.  McBridev 
executor  as  aforesaid,  be  substituted  as  plaintiff  in  the 
action,  showing,  in  an  affidavit  in  support  of  the  motion^ 
the  death  of  Mariam  Benham  and  the  appointment  ot  the 
said  T.  A.  McBride  as  her  executor,  and  stating  the  ifeason 
for  which  the  substitution  was  asked  to  be  to  enable  the 
defendant  to  perfect  its  apx)eal  from  the  judgmeiMb  in  this 
action,  which  was  resisted  by  the  executor  MeBride  and 
denied  by  the  court.  At  the  ensuing  term  of  that  court  in 
1889  the  executor  McBride  moved  for  his  own-substitution, 
upon  the  ground  alleged  in  his  affidavit,  ta  enable  him  to 
issue  execution  to  enforce  the  payment  of  ssud  judgment. 
The  order  of  substitution  was  granted  on  the  fourteenth 
day  of  May,  1889,  and  in  a  few  days  thereafter  notice  of 
appeal  from  said  judgment  was  served  upon-  him,  and  he 
now  moves  as  plaintiff  to  dismiss  the  appeal  for  the  reason 
that  the  record  discloses  that  the  appecil  was  not  taken 
within  the  six  months  prescribed  by  law. 

The  Code  prescribes  in  the  case  of  the  death  of  a  party 
that  the  court  may  at  any  time,  withda  one  year  thereafter^ 
on  motion,  allow  the  action  to  be  continued  by  or  against 
personal  representatives,  or  successors  in  interests  Hill's. 
Code,  §  88. 

The  death  of  a  sole  plaintiff  suspends  the  right  to  execu- 
tion, and  the  suit  is  suspended:  dimng  the  period  between 
the  death  and  the  order  allowing  the  continuance  of  the 
suit,  and  that  period  is  not  to  be  deemed  any  part  of  the 
time  limited  for  taking  an  Bippeal,  Dick  v.  Kendall,  6  Or.  166. 

The  counsel  for  the  plaintiff  admits  that  the  decision  in 
this  case  is  in  the  teeth  of  hia  contention,  and  must  be 
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overruled  to  sustain  his  position,  but  the  facts,  as  dis- 
closed by  this  record,  so  strongly  serve  to  show  and 
recommend  the  equity  and  justice  o{  that  decision  that  we 
have  no  disposition  to  overturn  or  overrule  it  untU  better 
advised. 

To  return  to  the  error  assigned,  the  record  disclose^ 
that  in  the  progress  of  the  trial,  when  the  plaintiff  ha4 
rested,  the  counsel  for  the  defendant  moved  for  a  judg- 
ment of  non-suit  upon  the  ground  that  the  testimony  for 
the  plaintiff  failed  to  prove  a  cause  sufficient  to  be  submit- 
ted to  the  jury,  and  this  constitutes  thje  first  assignment  of 
error.  The  question*  then,  which  we  are  called  upon  to 
decide  is,  whether  the  facts  submitted  in  evidence  by  the 
plaintiff  were  insufficient  to  warrant  a  verdict  Where 
there  is  no  evidence  for  the  plaintiff,  or  such  a  defect  in  it 
as  the  law  will  not  permit  a  verdict  to  be  given  to  him,  it  is 
the  duty  of  the  court  to  grant  a  judgment  of  non-suit 
But  in  deciding  this  question  it  is  to  be  kept  in  mind  that 
the  evidence  for  the  plaintiff  stands  admitted  and  undis 
puted,  and  concedes  every  fair  inference  which  may  bei 
drawn  from  it,  and  that  the  defendant,  conceding  this, 
claims  that  it  is  so  defective  or  insufficient  in  law  to  prove 
the  cause  of  action  alleged  as  not  to  authprize  its  submis- 
sion to  »  jury  or  to  warrant  a  verdict  The  defect  or 
Insufficiency  of  the  evidence  consists,  not  so  much  in  s^ 
want  of  evidence  as  that  the  evidence  for  the  plaintiff, 
which  establisbied  negligence  of  the  defendant,  also  proved 
negligence  pj^  Jthe  part  of  the  decedent  contributing  tq 
that  result 

The  testimony  lop  the  plaintiff  shpW9  that  the  inte^tat^ 
was  a  careful  and  thrifty  farmer  who  resided  in  the  vicin- 
ity of  th^  crossing  where  the  injury  and  his  death  occurred 
and' was  familiar  with  it^  location  and  surrounding^;  th^t 
he  was  runover  by  the  locomotive  while  crossing  the  rail- 
road with  his  t^a^.^t  its  ttitersfjctipn  with  the  county  road 
a&d  found  dead  a  few  m<Hnent«i  thereafter,  and  that  no  piie 
-was  with  him  at  the  time  of  the  ;aQcidei;it  It  further  shows 
that  about  a  half  a  mU^  .aboy<^  th^  ppint  where  the  acpi- 


April  1800.]     McBlUDE  V.  N.  R  R  B.  Ck).  69 

opinion  of  tbt  CXMaitf-Loued,  X. 

dent  oecurred  the  railroad  traek  nma  tturongh  a  cut  at  the 
foot  of  a  Uufl^  while  the  coxuity  xoad  nma  along  parallel 
to  the  track  and  sound  two  hundred  yarda  distant  irom  it 
on  the,  t^.  of  the  blujBE;  thai  as  the  county  road  nears  the 
Grossing  it  approaches  somei^^ioiat  dosev  to  the  track,  and 
when  about  one  hundred  yards  from  the  crossing  it  makes 
a  turn  toward  the  track  and  approaches  it  at  right  angles, 
but  the  view  of  the  track  ia  obstructed  until  very  neaar  it, 
that  the  track  makes  a  bend  near  the  crossing,  about  two 
hundred  feet  aboYe  il  so  that  i^he  smoke  stack  of  the  loco- 
motive  ceii  ozdy  be  seen  about  that  distance;  that  the 
county  road  comes  down  a  declivity  until  it  reaches  the 
track  and  crosses  the  grade;  that  a  man  traveling  witb  his 
team  along  the  county,  road  on  the  bluff  would  not  be 
likely  to  hear  a  train  on  the'  track  below,  unless  it  sounded 
the  whistle^  although  the  opinion  is  expressed,  if  the  team 
was  standing  stiJl  and  there  was  no  noise  from  the  wagon 
that  a  trsw  might  be  heard,:  but  even  this  was  dependent 
on  how  the  wind  was  blowing.  The  testimony  further 
shows  that  the  whistie  was  not  sounded^  but  it  does  not 
disdose  wheth^p  the  bell  was  rung  or  not^  that  the  train 
was.  running  at  a  higlu  xate-  o£  speed,  wben  it  approached 
the  crossing  and-  the  accident  happenedi  The  conclusion 
to.be  drawn  from  these  facts  may  .be  thus'summaci^d: 
that  the  decedent  waa^  a  man.  of  ordinary  faouMea  and 
of  prudent  habits;  that  he  was.  acquainted  with  the  rail- 
road crosfiing*  and^ita  surronndinga;  that  the  crossing  was 
more  than  ordinarily  dangerous^ablihd. crossing— where 
the  snrroundiiiga  indicate  that  it  ia.difficnlt  to  see  and  diffi- 
ooU;  to  hear  an  appioaching  train,  and  where  the  road  to 
the  crossing  is.  dedivons^  rendering  it  somewhat  unsafe  to 
leave  a  team,  when  alone,  and  dif^cult  to  ascertain  the 
approaeb'Of  a  train  unlesa  the  proper  signals  are  given; 
that  at  such  a  .cros»ng  and  under  such  cincumriiaaces  the 
locomotive  with,  tbe.tisam  approached  the  crossing  at  a 
high  rate  of  >  speed,  without  giving  any  warning  or  sound-, 
ing  the  usual,  signals,  and  run  ovet  and  killed  the  deoedmli 
while  in  the  a&t  of  crossing* 
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A  railroad  crossing  is  a  place  of  danger,  and  one  cross- 
ing it  must  use  his  sense  of  sight  and  hearing  if  he  would 
avoid  injury.  In  view  of  this  recognized  fact,  there  is  a 
multitude  of  decisions  which  hold  that  it  is  the  duty  of  a 
traveler,  whether  on  foot  or  with  a  team,  when  approach- 
ing a  railroad  crossing,  to  look  and  listen  before  attempt- 
ing to  cross  the  track,  and  that  if  he  neglects  to  do  so,  and 
is  injured,  he  is  contributorily  negligent  and  cannot 
recover. 

It  was  the  duty  of  the  decedent  before  attempting  to 
cross  the  track  of  the  defendant  to  use  his  faculties,  and 
to  look  and  listen  if  any  train  was  approaching,  and  more 
especially  at  a  crossing  known  to  him  to  be  dangerous 
from  its  obstructed  view  and  the  conformation  of  its  sur- 
roundings, rendering  it  difficult  to  hear,  particularly  with 
a  team,  and  if  he  failed  or  neglected  to  perform  this  duty 
which  the  law  devolved  upon  him,  his  injury  or  death  was 
caused  by  his  own  negligence  and  he  cannot  recover.  But 
whether  the  decedent  stopped  and  looked  and  listened 
before  he  attempted  to  make  the  railroad  crossing,  or  what 
he  did  on  that  occasion,  the  evidence  for  the  plaintiff  does 
not  disclose,  nor  is  it  incumbent  on  him  to  show  that  he 
did  stop,  look  and  listen,  before  attempting  to  cross,  to 
enable  him  to  recover.  Where  there  is  no  direct  evidence 
that  a  traveler  did  not  stop,  look  and  listen,  the  presump- 
tion of  law  is  that  he  performed  his  full  duty,  or  that  he 
was  not  contributorily  negligent  **The  common  law  pre- 
sumption is,"  said  Clark,  J.,  "that  every  one  does  his  duty 
until  the  contrary  is  proved,  and  in  the  absence  of  all 
evidence  upon  the  subject,  the  presumption  is  that  the 
decedent  observed  the  precautions  which  the  law  pre- 
scribed." 

In  fhe  case  at  bcur,  no  witness  was  called  who  saw  the 
occurrence.  There  is  no  evidence  whatever  whether  the 
decedent  in  fact  did  stop  €uid  look  and  listen.  The  presump- 
tion is  that  he  did ;  proof  of  that  fact  was  no  part  of  the 
idaintifTs  case.  The  presumption  is  of  fact,  merely,  and  may 
be  rebutted,  but  we  are  without  evidence  on  the  subject ; 
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all  that  we  have  is  that  as  he  came  upon  the  railroad  he 
was  struck  down  by  the  locomotive.  Schum  v.  Bailroad 
Cb.,  107  Penn.  St.  12, 

To  the*argument»  then,  so  ably  presented,  that,  as  there 
was  evidence  for  the  plaintiff  tending  to  show  that  an 
approaching  train  might  be  heard,  if  the  wagon  was  making 
no  noise  and  standing  still,  so  that  the  decedent,  if  he  had 
stopped  his  team  and  listened,  he  could  have  heard  the 
approaching  train  in  time  to  have  avoided  the  injury  and 
escaped  his  death,  the  answer  is  that  the  law  presumes 
that  he  did  stop  and  listen  and  observe  the  precautions 
which  it  prescribes. 

While  it  is  the  duty  of  a  traveler  on  the  road,  when  about 
crossing  a  railroad  track,  to  observe  the  proper  care  and 
diligence  by  looking  and  listening,  or  both,  as  the  necessity 
of  the  situation  may  require,  for  his  safety,  yet  where  the 
.evidence  is  silent  as  to  what  the  party  injured  in  fact  did 
on  the  occasion,  it  is  not  to  be  presumed  that  he  recklessly 
exposed  his  own  life,  or  attempted  to  cross  the  track 
in  the  face  of  an  approaching  train.  Besides  this,  the 
testimony  shows,  according  to  one  witness,  that  ''it 
was  not  very  easy  to  hear  the  train  unless  it  whistles 
when  it  is  down  in  the  cut  and  you  are  on  top  of 
the  road."  ''That  it  may  be  heard  if  the  wagon  is 
making  no  noise,  but  cannot  be  heard  so  well  as  when 
it  whistles;"  and  another  thinks  the  ability  to  hear  in  such 
case  "depends  on  how  the  wind  blows" — all  tending  to 
show,  in  view  of  the  difficulty  both  of  seeing  and  hearing, 
and  the  decUvous  nature  of  the  highway  to  the  railroad 
crossing,  that  a  traveler  might  be  liable  to  get  in  a  position 
of  peril  from  which  he  could  not  extricate  himself  before 
he  could  see  or  hear  the  train  unless  warned  by  the  usual 
ngnal&  What  relative  position  he  and  his  team  occupied 
to  the  train,  or  the  circumstances  under  which  he  acted, 
we  cannot  know,  and  at  best  can  only  eonjeotore  upon  t&e 
iBcts  presented  by  this  motion  on  record. 

Advancing  toward  the  crossing  down.-a  decQvtty  on  a 
iiigihwajr  upon  which  he  could  only  see  the  top  of  the 
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smoke-dtack  of  the  locomotive  from  ten  to  t^yenty  y&rde 
from  the  crossing,  and  moreover,  upon  B' highway  where 
it  was  difficult  to  hear  when  the  train  was  in  theeut  unlees 
a  warning  signal  was  given,  listening,  as  was  his  duty,  we 
may  suppose,  and  heorizig  no  train  himself  nor  «ny  warning 
signal  of  its  approach,  he  may  havB  continued  to  advance 
upon  the  assumption  that  no  train  was  near  or  approach- 
ing, and  have  entered  upon  the  crossing  beforehe  «aw  the 
train,  or  reached  a  point  in  his  passage  TThere  he  eouid 
neither  advance  nor  recede  witiiout  danger. 

In  cases  of  thte  character,  the  .facts  are  not  espfadnable 
only  on  the  theory  of  negligence  as  held  even  in  those 
jurisdictions  Where  contributory  negligence  Will  be  pre- 
sumed  when  there  are  no  obstructions  to  the  «ightor 
hearmg.     ^Unanv.  Eailroad  Cb.,.98N.  Y.  198.* 

While  it  is  the  duty  cit  travelers  when  about  to  cross  a 
railroad  track  to  exercise  proper  care  and  caution  by  usinf; 
their  senses  of  sight  and  hearing,  it  is  likewise  the  duty 
of  those  to  Whom  is  committed  the  control  and  supervision 
Of  the  movements  Of  the  train  to  exercise  such  care  and 
caution  at  such  crossing,  and  to  give  the  warning  signals 
before  reaching  it,  so  as  to  prevent  injuijy  to  those  travel- 
ing upon  the  highway. 

'^Where'the  surrounding  ctrcnmstances,*'  says  one  tei:t 
writer,  ''render  the  crossing  specially  dangerous  to  trav- 
elers on  the  highway,  as  where  the  line  is  curved,  or  there 
are  obstrudtions  to  the  view,  it  is  the  duty  of  the  railway 
to  take  precautions  conmsensurate  with  the  dagger. "  And 
again:  '*It  is  a  duty  incumbent  on  the  railway  to  cause  its 
trains  to  approach  and  pns  the  croosing  with  care  and 
such  a  rato  of  speed  df  the  train  as,  under  the  Oonditions 
of  the  crossing,  is  prudent  mJHi  r^pud-to  travelcsrs  on  the 
highway.    Ry.  Aa  Law,  §§  170,  ITl. 

In  view  of  the  mutual  right  of  the  parties  to  use  thte 
crossing,  and  fiie  duty  of  ears  and  caation  thaft  devolved 
on  each  under  the  cireisnsteDaeB,  We  ore  of  the  O()inion, 
upon  the  evidence  submitted  for  die  pkunliS,  Uima,  as  it 

0)66  Am.  Rep.  Mi. 
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must  be,  as  true,  that  there  was  no  error  in  overruling  the 
motion  for  non-suit. 

The  next  error  specified  is  that  the  court  erred  in  over- 
ruling the  defendant's  motion  for  a  new  trial.  The  motion 
was  based  on  the  ground  that  the  evidence  was  insufficient 
to  sustain  the  verdict.  As  the  record  discloses  that  no 
exceptions  were  taken,  we  must  assume  that  no  error  of 
law  occurred  during  the  trial,  or  in  the  charge  of  the 
court,  or  ihat  the  court  refused  to  give  any  (direction 
asked,  which  the  defendant  desired  to  have  certified  to  us. 
The  case,  then,  at  this  stage  rests  solely  on  the  error 
assigned  in  overruling  the  motion  for  a  new  triaL 

It  has  been  frequently  held  by  this  court  that  the  grant- 
ing or  the  refusal  of  such  a  motion  rests  wholly  in  the 
discretion  of  the  trial  court,  and  cannot  be  reviewed  on 
appeal.  State  of  Oregon  v.  Fitzhugh,  2  Or.  236;  Halleck  v. 
City  of  Portland,  8  Or.  29;  Kearney  v.  Snodgrass,  12  Or.  Gil; 
State  V.  Mackey,  12  Or.  156;  State  v.  Clements,  15  Or.  243,  in 
which  Thayer,  C.  J.,  said:  ''The  court  has  nothing  to  do 
with  the  rulings  of  the  lower  court  upon  the  motion  for  a 
new  trial,  or  to  set  aside  the  verdict  of  a  jur^.  It  deals 
only  with  questions  of  law,  and  they  must  be  squarely  pre- 
sented as  such." 

It  results  that  we  cannot  do  otherwise  than  affirm  the 
judgment. 
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DANIEL  DUBBIN,  Appellants,  v.  KUNEY  <t  SAYERS,    |  ij  '^i 
Respondent. 

BiOHT  or  CoirnuBUTxoK— AFracn  What  PARTiBi.— The  right  of  contribntfon  affects 
only  the  relatloD  of  the  co-debton  or  gureties  between  themselves,  aud  U  entirely 
dlatinct  from  and  independent  of  the  contract  with  the  creditor.  The  contract  is 
made  for  the  benefit  of  the  creditor  and  simply  expresses  the  relation  between  the 
oo-debtors  and  the  creditors, 

li.^How  IT  Abisb.— The  rif  ht  of  contribution  does  not  spring  trom  contract,  but 
rests  on  general  principles  of  natural  fustice,  that  when  one  has  di8chargi>d  a  debt 
•r  obligation  which  was  a  comnaon  charge  for  the  benefit  of  all,  he  has  a  right  to 
eall  upon  his  co-debtors  for  contribution. 

Xb,— It  Exists  Whithbb  thx  Pabtieb  abb  Jointly  ob  Setbrallt  Liable.— Nor 
does  it  iBBttcr  in  regard  to  the  right  of  contribution  whether  the  parties  arc  joluUy 
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or  Bcverally  liable,  nor  whether  they  are  bound  by  the  same  or  separate  Instm- 
ments,  or  whether  they  knew  of  each  other's  engagements  or  not.  nor  whether 
they  are  liable  in  the  same  or  dilTerent  amounts,  provided  tbelr  obligation  bt 
assumed  in  re.*>pect  to  one  and  the  same  transaction. 
IB.— Where  it  Arises.— The  right  of  contributiou  arises  only  when  one  has  paid  mora 
than  his  proportion  of  the  debt,  and  that  is  the  time  when  the  statute  of  limlta- 
tious  begins  to  run. 

Appeal  from  Marion  county:  R.  P.  Boise,  judge. 

This  action  was  brought  against  the  defendants  for  con- 
tribution. The  facts  are  in  substance  these:  On  the 
fifteenth  day  of  August,  1879,  the  plaintiff  Durbin  and  the 
defendants  Kuney  &  Sayers,  parties  to  this  a<3tion,  gave 
two  promissory  notes  of  that  date  to  R.  M.  Wade  &  Co., 
each  for  $162. 50.  due  in  three  and  fifteen  months  after  date, 
respectively,  and  signed  by  all  the  parties,  in  payment  for 
a  harvester  purchased  by  them,  and  that  the  plaintiff 
Durbin  paid  off  both  notes  as  follows :  On  September  24, 
1881,  he  paid  R.  M.  Wade  &  Co.  $203.63— the  amount  then 
due  on  the  three  months*  note ;  on  May  20,  1883,  he  paid 
R  M.  Wade  &  Co.  $80;  September  6, 1886,  $59.15;  Novem- 
ber 3,  1887,  $116.10,  which  constitute  the  various  sums 
paid  on  the  other  note  and  judgment  which  was  rendered 
against  the  parties. 

As  one  cause  of  defense,  the  defendant  Sayers  pleads 
that  the  note  paid  off  on  September  24,  1881,  by  the 
plaintiff  Durbin  is  barred  by  the  statute  of  limitations. 
A  motion  was  made  to  strike  out  this  defense,  which  was 
overruled  by  the  court,  and  on  the  trial  of  the  cause  the 
court  gave  the  following  instructions,  to  which  exceptions 
were  taken:  '*If  plaintiff  has  paid  off  and  taken  up  one  of 
the  notes  in  the  complaint,  more  than  six  years  before  the 
commencement  of  this  action,  he  cannot  recover  in  this 
action  any  of  the  money  so  paid  on  that  note,  because  a 
cause  of  action  accrued  at  the  time  of  such  payment  and 
expired  by  the  statute  of  limitations  before  commencement 
of  this  action.  That  if  the  statute  of  limitations  has  run 
against  one  note,  that  note  is  out  of  this  case;  and  that  the 
utmost  that  the  plaintiff  can  recover  in  that  event  would 
ba  one-half  of  the  money  paid  on  the  other  note." 
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SI  T.  Richardaon  S  Af.  W.  Hunt,  for  Plaintiff. 

Geo.  H.  Burnett,  for  Defendant 

Lord,  J.,  delivered  the  opinion  of  the  court. 

The  facts  disclose  that  the  notes  were  founded  upon  one 
transaction  and  were  given  for  one  debt,  but  the  instruc- 
tion  treats  the  right  of  the  plaintiff  to  recover  contribu- 
tion as  dependent  on  the  contract,  expressed  by  the  notes 
and  subject  to  the  statute  of  limitations  according  to  the 
order  of  their  payment.  The  right  of  contribution  affects 
only  the  relations  of  the  joint  debtors  or  sureties  between 
themselves,  and  is  entirely  distinct  from  and  independent 
of  the  contract  with  the  creditor  and  cannot  be  varied  by 
an  act  of  his.  The  contract  is  made  for  the  creditor,  and 
*  for  his  benefit,  and  is  intended  simply  to  express  the  rela- 
tion between  the  joint  debtors  or  sureties  and  the  creditor. 
It  depends  more  upon  a  principle  of  equity  than  upon  con- 
tract; the  fundamental  principle  being  that  whenever  per- 
sons are  in  equati  jure  a  common  liability  is  a  common 
charge.     The  justice  of  the  rule  is  manifest. 

It  rests  upon  the  broad  principle  of  justice  that  when 
one  has  discharged  a  debt  or  obligation  which  was  a  com- 
mon charge  for  the  benefit  of  all,  he  has  a  right  to  call 
upon  his  co-debtors  for  contribution.  Originally  it  was 
enforceable  only  in  courts  of  equity,  but  in  later  days 
courts  of  law  have  assumed  jurisdiction  on  the  ground  of 
an  implied  promise  on  the  part  of  each  joint  debtor  or 
surety  to  contribute  his  share  to  make  up  the  loss.  4  Am. 
and  En.  Ency.  of  Law  p.  1,  et  seq.  The  remedy  in  equity 
in  many  respects  is  superior,  being  more  extensive  and 
more  effectual  in  its  operation  than  a  court  of  law.  But 
the  theory  of  an  implied  contract  upon  which  courts  of 
law  assumed  jurisdiction,  Denio,  J.,  thought  '* assumed 
for  the  purpose  of  enforcing  the  equitable  principle  of 
contribution  and  not  upon  the  idea  that  any  such  contract 
actually  exists.*'  Barry  v.  Ramson,  14  N.  Y.  406;  so  that 
in  a  case  where  contribution  on  principles  of  natural  jus- 
tice ought  to  be  enforced,  the  right  to  it  exists  in  equity 
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and  law.  For  as  Baron  Byre  says:  "If  we  take  a  view 
of  the  cases,  both  in  law  and  equity,  we  shall  find  that 
contribution  is  bottomed  and  fixed  on  general  principles  of 
justice  and  does  not  spring  from  contract;  though  contract 
inay  qualify  it."  During  v.  Earl  of  Wlnchelsed,  2  Bos.  & 
Pul.  270.  "Aid  this  general  jirihciple  of  justice  is,"  says 
Judge  Story,  ^*as  all  are  equally  bohnd  ahd  are  equally 
released,  it  seems  but  just  in  such  a  case  all  should  cbn- 
tribute  in  proportion  toward  a  benefit  obtained  by  all, 
since  no  one  ought  to  profit  by  another's  loss  where  he, 
himself,  has  ihcurred  a  like  riBst)bnsibility."  Story  Eq. 
Jur.,  §  493.  And  he  says  also  that  "it  matters  not  in  case 
of  a  debt  whether  the  sureties  are  jointly  bound  or  only 
severally,  or  whether  their  suretyship  arises  under  the 
isame  obligation  Or  instruments,  if  all  the  instruments  are' 
for  the  same  identical  debt.     Id,  §  495. 

In  Norton  v.  Coons,  3  Denio,  132,  Bronson,  C.  J.,  said: 
"The  doctrine  of  contribution  among  sureties  is  founded 
on  genertil  jJrinciples  of  equity  and  justice.  Sureties  are 
in  equati  jure  and  must  bear  the  burden  equally.  Con- 
tribution may  be  enf  breed  whether  they  were  bound  jointly 
or  severally;  by  the  same  or  by  different  instruments;  and 
although  thia  party  who  sues  did  not  know  at  the  time  he 
became  a  surety  that  the  defendant  was  also  a  surety.  The 
order  of  time  in  which  they  became  botind  is  not  a  material 
inquiry.  The  only  question  is,  whether  they  were  in  fact 
sureties  for  a  principal  debtor  and  in  relation  to  one  and 
the  same  transaction.  Courts  of  law  have  borrot^ed  their 
jurisdiction  on  this  subject  from  courts  of  equity,  and  along 
with  it  they  have  taken  the  maxim  that  equality  is  equity. " 
So  that  it  may  be  said  in  regard  to  the  right  of  contribu- 
tion that  it  does  not  matter  whether  the  parties  are  jointly 
and  severally  bound,  or  only  severally,  nor  whether  they 
are  bound  by  the  same  or  separate  instruments,  or  whether 
they  knew  of  each  other's  engagements  or  not,  nor  Whether 
Ihey  are  liable  in  the  same  or  different  amounts,  provided 
their  obligation  be  assumed  in  respect  to  one  and  the  same 
transaction.     ChOfffise  v.  Jones,  19  Pick.  260;   AspenwaU  v. 
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Sache,  B7  N.  Y.  831;  ArrMeei^e  v.  Puhfer,  87  N.  Y.  494; 
Warner  v.  Ifbtrflwm,  8  Alieh,  568. 

It  is  cl^r,  thtoj  that  the  dbctrine  of  contribution  doeis 
iiot  didpend  upbh  cotitFact»  bnt  is  bbttbihiBd  ahd  foundied  on 
principles  of  niattiiial  juitice.  The  feohtract  npon  which 
thfey  are  co-debtdrs,  or  sureties,  only  expresses  the  relation 
between  them  and  their  crieditor,  and  is  entirely  distinct 
from  the  right  of  cohtrlbnticJn,  which  exists  between  them- 
selTBS.  Thfe  nottes  werte  made  to  R.  M.  Wade  &  Co.  and 
expressed  the  relation  between  them  as  jdint  debtors  and 
creditors,  but  th6y  w^te  khiide  for  the  benefit  of  thie  cred- 
itor, and  rfepresettted  but  one  debt.  The  right  of  contribu- 
tion to  the  co-debtor  paying  more  than  his  share  does  hot 
rest  upon  the  notes,  but  oh  the  broad  principles  of  jus- 
tice, that  when  he  discharged  thfe  debt  for  which  they  were 
equally  bbtihd  with  him  tb  dlscharg^fe,  And  removed  thereby 
a  common  burden,  it  is  but  just  that  they  should  refund  to 
him  a  ratable  proportion.  The  facts  concede  that  it  was 
agreed  between  the  plaintiff  Durbin  and  his  co-debtor,  the 
defendants,  that  he  was  to  pay  one-half  of  the  debt,  and  as 
between  them  his  payment  has  reference  to  it,  and  not  to  the 
contract  or  notes,  and  his  right  to  contribution  arises  as  soon 
as  he  pays  more  th^h  his  share  of  siich  dfebt.  **The  right 
of  action  for  contribution  accrues  when  one  has  paid  more 
than  his  proportion  of  their  liability.  It  is  an  equity  which 
arises  when  the  relation  of  co-sureties  is  entered  into  and 
upon  which  a  cattse  of  action  accrues  when  one  has  paid 
more  than  his  proportion  of  the  debt  for  which  they  were 
bound."  Camp  v.  Mstimck,  20  Ohio  St.  887;  Bonhafn  v. 
OcUlovHxy,  13  111.  68;  Fonder  v.  Garter,  12  Ived,  242,  and  when 
the  plaintiff  paid  more  than  his  proportion  of  the  debt  a 
cause  of  action  ripened,  and  that  is  the  time  when  the 
statute  of  limitations  begins  to  run.  Mills  v.  Hyde,  19  Vt 
59;  Boardman  v.  PaigCy  11  N.  H.  431. 

According  to  the  facts,  at  the  time  when  the  plaintiff 
paid  the  $S03.63  he  only  paid  one-half  of  the  whole  debt, 
and  it  is  indisputable,  if  the  defendants  had  paid  the  other 
half,  that  the  plaintiff  would  have  no  right  of  contribution 
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and  therefore  he  had  not  paid  more  than  his  proportion, 
and  until  then  a  right  to  contribution  cannot  arise.  And 
as  the  statute  of  limitations  does  not  begin  to  run  until  the 
plaintiff  has  paid  more  than  his  proportion  of  that  debt,  it 
did  not  begin  to  run  when  he  paid  the  sum  of  $203.63.  His 
right  of  contribution  is  not  measured  by  nor  founded  upon 
the  notes,  but  on  the  payment  of  more  than  his  proportion  of 
the  debt  which  the  notes  represented.  He  is  not  substi- 
tuted to  the  place  of  the  creditor,  and  seeking  relief  on 
that  basis,  for  in  that  case  the  instruction  might  be  correct, 
but  his  equity  springs  out  of  the  debt  as  to  which  he  and 
the  defendants  stand  equati  jure  and  must  bear  the  burden 
equally. 

We  think,  therefore,  the  instructions  were  erroneous 
statements  of  the  law  as  applicable  to  the  facts,  and  the 
judgment  must  be  reversed  and  a  new  trial  ordered. 


[FUed  April  7,  18P0.  ] 

JACOB   B.  SPAUR,  Appellant,  v.  JOHN  T,   McBEE. 

Respondent. 

Peacticb— Statutb  op  LimTATiONS— DEMURRKiL—Wlkere  it  ii  app«rent  on  the  fece  of 
a  oomplaint  that  the  action  was  not  commenoed  within  the  time  limited  by  the 
Code  nnder  subdiyision  7  of  section  67,  Hill's  Code,  the  objection  must  be  taken  by 
demurrer,  and  under  section  71,  if  not  so  taken,  it  is  waived  and  cannot  be  taken 
by  answer.  Under  that  section  it  is  only  where  the  objection  does  not  appear  on  the 
face  of  the  oomplaint  that  the  same  is  to  be  taken  by  answer.  HiU  y.  Cooper,  6  Or. 
182,  approved  and  followed;  and  held  further,  that  the  amendment  to  section  382» 
Hiirs  code,  made  in  1878,  has  not  Impaired  the  authority  of  said  case  or  rendered 
the  same  inapplicable. 
Bquitablb  Dbfbhbe  of  EjBcmMT  AT  Law.— A  defendant  sued  in  ejectment  mig:ht 
under  that  amendment  use  his  equitable  title  defensively  in  an  action  at  law,  but 
he  could  use  it  for  no  other  purpose.  A  court  of  law  under  that  provision  cannot 
administer  complete  relief  in  favor  of  snch  equitable  owner  by  decreeing  specific 
performance  when  proper  or  necessary.  In  such  case  a  Judgmeat  at  law  does  not 
•  estop  or  preclude  the  party  against  whom  it  is  rendered  from  demanding  of  the 
defendant,  in  a  separate  suit  in  equity  brought  for  that  purpose,  a  conveyance  of 
the  legal  title,  where  the  same  was  acquired  by  the  defendant  with  notice  of  the 
plaintiiTs  equitable  rights. 

Appeal  from  Douglas  county:  R  S.  Beak,  judge. 

This  is  a  suit  in  equity  to  enjoin  the  enforcement  of  a 
judgment  in  an  action  of  ejectment  and  to  require  the 
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present  defendant  to  convey  to  the  plaintiff  the  real  prop-' 
erty  in  controversy.     The  defendant  had  a  decree  in  his 
favor  in  the  court  below,  from  which  this  appeal  is  taken. 
The  facts  sufficiently  appear  in  the  opinion. 

J.  F.  Watsofiy  for  Appellant 

J.  W.  HamUton  and  W.  B,  Willis,  for  Respondent 

Strahan,  J.,  delivered  the  opinion  of  the  court 

By  his  complaint  the  plaintiff  claims  to  be  the  equitable 
owner  of  the  land  in  controversy  and  to  have  been  in  the 
actual  and  exclusive  possession  of  the  same  ever  since  the 
year  1862.  It  appears  that  in  the  year  1862  one  J.  A,  Vel- 
zain  and  Jesse  Fry  owned  the  land  in  controversy  and  that 
the  same  was  a  part  of  a  larger  tract  owned  by  them; 
that  the  plaintiff  also  owned  a  large  tract  which  adjoined 
the  lands  of  Velzian  and  Fry;  that  a  small  parcel  of  the 
plaintiff's  land  laid  on  the  west  side  of  the  South  Umpqua 
river,  consisting  of  about  six  acres,  and  that  the  parcel  in 
controversy  was  separated  from  the  other  lands  of  Vel- 
zain  and  Fry  by  said  river  and  was  situated  on  the  east 
side  thereof,  and  consisted  of  about  twenty-four  acres  and 
joined  the  plaintiffs  other  lands;  that  at  this  time  the 
plaintiff  and  Velzian  and  Fry  entered  into  an  agreement  to 
exchange  their  small  parcels,  one  for  the  other;  but  inas- 
much as  the  lands  which  plaintiff  was  to  receive  in 
exchange  were  regarded  of  greater  value  than  the  other, 
he  was  to  pay  the  difference  in  hogs,  which  he  did  in  the 
sum  of  seventy-five  dollars,  the  difference  in  value  agreed 
upon.  At  that  time  the  plaintiff  entered  into  possession 
of  the  twenty  four  acre  tract  and  caused  it  to  be  included 
in  his  enclosure,  and  every  year  thereafter,  except  two  or 
three,  he  cultivated  the  same,  and  when  the  land  was  not 
in  cultivation  he  used  it  in  all  respects  like  his  other  lands 
and  sometimes  using  it  for  pasturage;  that  at  the  same 
time  Velzain  and  Fry  entered  into  possession  pt  the  six- 
acre  tract  and  retained  possession  of  the  same.  It  also 
appears  that  Velzain  and  Fry  conveyed  their  entire  tract 
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of  la.^d  by  deed  to  the  die^ada^t»  including  fbe  twen^fy 
four  aci;^s  whi^ch  they  had  sold  to  the  plaintiS;  but  at 
t^e  time  the  defendant  tpok  said  deed  he  had  full  i^otice 
of  the  plaintiff's  rights  in  apd  to  sfiid  twenty-four  acre9. 
In  September,  1887,  the  defendant  recovered  a  judgment 
against  the  plaintiff  herein  in  the  circuit  court  of  Douglas 
county,  Ch?egozi,  for  the  possession  of  said  twenty-four 
acres,  and  is  abpu^  to  issue  ai^  execution  to  support  the 
same.  The  defendant's  answer  denies  the  material  allega- 
tions  of  the  complaint,  pleads  the  statute  of  limitations, 
and  relies  upon  the  judgment  in  ejectment  as  an  estoppel 

1.  A  very  decided  preponderance  of  the  evidence  tends 
to  support  the  plaintiffs  allegations,  and  I  think  clearly 
entitles  him  to  the  relief  which  he  seeks,  unless  his  right 
thereto  is  defeated  by  sometiiing  shown  upon  the  part  of 
the  defendant;  or  unless  there  is  some  fatal  defect  or 
omission  in  his  own  statement  of  the  case,  and  to  those 
matters  our  attention  will  now  be  directed. 

2.  The  first  point  presented  by  the  answer  of  the 
defendant  requiring  notice  is  his  plea  of  the  statute  of 
limitations  But  if  that  objection  really  existed  and  was 
available  at  any  stage  of  the  suit,  it  was  waived  because 
not  taken  by  demurrer.  The  facts  are  fully  stated  by  the 
complaint,  and  if  the  plaintiff's  equity  was  barred  by  the 
statute  the  objection  was  apparent  on  the  face  of  the  com- 
plaint. In  such  case  the  objection  must  be  tak^i  by 
demurrer  or  else  it  is  waived.  Section  67,  Hili's  Code, 
enumerates  the  grounds  of  demurrer  to  the  complaint,  and 
the  seventh  specification  is  *'that  the  action  has  not  been 
commenced  within  the  time  limited  by  this  Code."  And 
section  70  provides:  "When  any  of  the  matters  enumer- 
ated in  seotion  67  do  not  appear  on  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer."  Section  71  pro- 
vides: "If  no  objection  be  taken,  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have  waived  the 
same,  excepting  only  the  objection  to  the  jurisdiction  of 
the  court  and  the  objection  that  the  complaint  does  not 
state  facts  suffieient  to  constitute  a  cause  of  action. "    I^is 
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section  does  not  make  it  optional  with  a  def^nidant  to  take 
the  objeption  by  demurrer  or  answer  at  his  pleasure,  but 
coDstrued  in  connection  with  the  preceding  sections,  it 
means  that  the  defendant  must  demur  where  the  objection 
appears  on  the  face  of  the  complaint;  and  when  it  does  not 
so  appear,  the  objection  may  be  taken  by  answer,  and 
where  it  i^  not  tak^n  by  demurrer  when  that  is  the  proper 
mode  of  raising  the  question,  or  by  answer,  where  that  is 
the  proper  mode,  the  same  is  waived  and,  cannot  be  insisted 
upon  at  the  trial  This  construction  of.  th^  sections  of  the 
Code  referred  to  effect\ially  eliminates  the  statute,  of  lim- 
itations from  the  case  and  leaves  it  to  rest  entirely  upon 
the  other  questions  presented. 

8.  This  leaves  the  question  of  estoppel  to  be  considered. 
In  Hill  v.  Cooper,  6  Or.  182,  the  precise  question  involved 
here  came  bjsfor^  this  court  for  the  first  time  for  adjudica- 
tion,  and  after  a  careful  examination  of  the.  pointy,  it  was 
held  that,  under  the  statute  which  allowed  an  equitable, 
defense  by  cross-bill  in  actions  at  law,  a  party  might  rely 
upon  a  legal  defense  in  an  action  without  being,  thereby, 
precluded  from  afterwards  averting  Ms  equitable  title  in 
an  original  suit. 

That  is  what  this  plaintiff  is  endeavoring  to  do  by.  this 
suit  after  having  suftered  defeat  in  a  trial  in  an  action  at 
law,  and  under  the  authority  of  Hill  v.  Cooper,  supra,  his 
equities  were  not  concluded  by  the  judgment  But  counsel 
for  the  respondent  contend  that  the  jurisdiction  of  a. court 
of  law  w^  so  enlarged  by  the  amendment  to  section  878, 
now  section  3^  of  HiU's  Ck>de,  in  187^,  as  to  necessarily 
enlarge  and  extend  the  eftect  of  a  judgment  at  law  in  such 
case ;  and  thpy  claim  in  effect  that  Hill  v.  Cooper.,  supra,  is 
no  longer  an  authority  under  this  statute  for  the  principle 
therein  announced.  The  amendment  was  in  the  form  of  a 
provvio  to  the  original  section,  and  added  these  words: 
•'Provided,  this  section  shall  not  be  construed. so  as  to  bar 
an  equitable  owner  in  possession  of  real  property  from 
defending  his  possession  by  means  of  his  equitable  title ; 
and  iu  any  actipn  for.  the.  recovery  of  re^  properXy,  or  the 
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possession  thereof,  by  any  person  or  persons  claiming  or 
holding  the  legal  title  to  the  same  under  such  patent 
against  any  person  or  i)ersons  in  possession  of  such  real 
property  under  any  equitable  title,  or  having  in  equity  the 
right  to  the  possession  thereof,  as  against  the  plaintiff  in 
such  action,  such  equitable  right  of  possession  may  be 
pleaded  by  answer  in  such  action,  or  set  up  by  bill  in  equity 
to  enjoin  such  [action]  or  execution  upon  any  judgment 
rendered  therein;  and  the  right  of  such  equitable  owner  to 
defend  his  possession  in  such  action,  or  by  bill  for  injunc- 
tion, shall  not  be  barred  by  lapse  of  time  while  an  action 
for  the  possession  of  such  real  property  is  not  by  the 
provisions  of  title  II.  of  chapter  I.  of  this  Code." 

No  doubt  these  provisions  do  greatly  extend  the  juris- 
diction of  courts  of  law  in  such  case;  but  such  jurisdiction 
is  not  comprehensive  enough  to  enable  such  court  to  act 
finally  upon  the  rights  set  up  by  the  plaintiff  in  this  suit. 
A  defendant  sued  in  ejectment  might  use  his  equitable  title 
defensively  in  an  action  at  law,  but  he  could  use  it  for  no 
other  purpose. 

That  amendment  of  the  Code  did  not  confer  upon  a  court 
of  law  jurisdiction  over  the  entire  equities  of  the  defend- 
ant, and  enable  it  to  grant  full  and  complete  relief  by 
decreeing  specific  i)erformance  when  proper.  Besides, 
under  our  practice,  the  machinery  of  a  court  of  law  is  not 
adapted  to  work  out  such  results.  A  court  of  law  might, 
for  some  one  of  the  reasons  named  in  the  section,  refuse 
to  turn  a  defendant  out  of  possession,  but  it  would  be 
utterly  powerless  to  clothe  him  with  the  legal  title,  which 
in  this  case  the  defendant  holds  as  trustee  for  the  plaintiff, 
or  to  adjust  the  equities  which  might  grow  out  of  the  rela- 
tions of  the  parties  or  be  presented  by  the  facts  of  the 
particular  case.  We  must,  therefore,  hold  in  this  case 
that  the  judgment  at  law  did  not  estop  or  preclude  the 
plaintiff  from  demanding  of  the  defendant  a  conveyance 
of  the  legal  title  to  the  land  in  controversy  which  the 
defendant  acquired  with  notice  of  the  plaintiff's  equities. 

4.     One  other  question  remains  to  be  considered.    It 
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was  suggested  on  the  argument  here  that  the  plaintiff  has 
not  shown  himself  entitled  to  the  relief  which  he  seeks  for 
the  reason  he  has  not  conveyed  the  six  acres,  and  there- 
fore he  has  not  done  equity.  Fry  has  been  a  non-resident 
of  the  State  for  many  years,  and  Velzain  sets  up  no  claim 
(o  the  six  acres,  and  it  does  not  clearly  appear  that  the 
defendant  has  succeeded  to  their  rights  in  said  land,  but  I 
think  it  may  be  inferred  from  all  the  circumstances  attend- 
ing the  transactions  that  he  did. 

The  record  does  not  disclose  what  is  the  condition  of  the 
six  acres  at  this  time;  but  the  decree  appealed  from  will 
be  reversed,  and  the  plaintiff  will  have  a  decree  for  the 
relief  which  he  seeks  upon  the  conveyance  by  him  to  the 
defendant  of  said  six  acres,  or  in  default  of  such  convey- 
ance the  court  below  is  directed  to  ascertain  the  value  of 
said  six  acres  at  the  time  of  the  commencement  of  this 
sidt;  and  the  value  so  ascertained  shall  be  decreed  to  be  a 
charge  upon  the  twenty -four  acres  herein  directed  to  be 
conveyed  in  favor  of  the  defendant,  which  may  be  enforced 
by  execution,  and  that  the  enforcement  of  the  judgment 
mentioned  in  the  complaint  be  perpetually  enjoined  and 
restrained* 


[FUed  April?,  USO.] 

.^.  C.  BUMP,  Respondent,  v.  J.  S.  COOPER.  Appellant. 

OoimACT— CoMSTRUcnoN  OF.— Where  a  contract  fixed  the  price  for  the  sale  of  a  certain 
quantity  of  hops  to  be  delivered  In  a  good  and  merchantable  condition,  etc.,  but 
contained  a  farther  proylsion  giving  the  benefit  of  the  rise  in  the  market  to  the 
■eller,  with  the  privilege  of  closing  the  sale  within  a  time  specified ;  hdd,  that  the 
provision  was  intended  for  the  benefit  of  the  seller,  bnd  if  he  failed  to  exercise  the 
privilege  and  clow  the  sale  within  the  time  limited,  it  became  Juncbu  qJficUi,  and 
the  time  fixed  by  the  contract  became  the  price  agreed  to  be  paid. 

COHTRAcr— MxAsnjtK  OP  Damagxs.— In  the  event  that  the  hops  were  not  sound  and 
merchantable,  as  contracted  for,  the  measure  of  damages  would  be  the  difi'erence 
between  the  value  of  the  hops,  as  fixed  by  the  contract  price  at  the  time  and  place 
or  their  sale  and  delivery,  and  their  value  with  the  defect  complained  o£ 

Appeal  from  Benton  county:  R.  S.  Bean,  judge. 
Lord,  J.,  delivered  the  opinion  of  the  court. 
This  was  an  action  to  recover  money,  founded  upon  a 
writtiBn  contract    The  contract,  omitting  immaterial  parts, 
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is  as  follows:  That  ''the  party  of  the  first  part  (plaintifF 
Bump)  does  hereby  agree  to  sell  and  doth  sell  and 
agree  to  deliver,  or  to  cause  to  be  delivered,  to  the 
party  of  the  second  part  (defendant  Cooper)  all  her 
crop  of  hops,  the  growth  of  the  year  1888,  the  said 
hops  to  be  of  good  first  quality,  well  baled  and  put 
up  in  good  merchantable  order  and  condition,  in  bales  of 
about  one  hundred  and  eighty -four  pounds,  etc. ;  said  hops 
to  be  delivered  in  lots  of  not  less  than  eight  bales,  at  Inde- 
pendence, between  this  date  and  the  first  day  of  November, 
1888,  and  in  consideration  thereof,  the  party  of  the  second 
part  agrees  to  pay  the  party  of  the  first  part,  in  full  pay- 
ment  for  said  hops,  the  sum  of  twelve  cents  per  pound 
after  delivery  to  and  acceptance  by  said  party  of  the  second 
part.  It  is  further  agreed  that  said  E.  C.  Bump  is  to  have 
the  benefit  of  rise  in  market  value,  with  privilege  of  closing 
the  sale  at  market  price  until  the  fifteenth  day  of  Novem- 
ber, 1888."  This  is  followed  by  an  allegation,  "that  the 
rise  in  the  market  value  over  and  above  said  twelve  cents 
per  pound  mentioned  in  the  contract,  etc,  was  four  cents 
additional  up  to  said  day  of  November,  1888,"  etc.  After 
making  certain  denials,  defendant  set  up  affirmatively  in 
substance  that  the  plaintiff  failed  to  furnish  and  deliver 
good  first  quality  baled  hops,  put  up  in  good  merchantable 
order  or  condition,  etc.;  that  plaintiff  represented  said 
hops  to  be  of  good  first  quality  and  in  a  merchantable  con- 
dition, etc.,  and  that  said  representations  and  warranty 
were  untrue,  and  that  by  reason  of  said  damaged  condition 
of  said  hops,  etc.,  the  same  were  worth  no  more  than  four 
cents  per  pound  at  Independence,  etc. 

The  reply  denied  specifically  each  and  every  allegation 
set  up  in  the  defendant's  separate  defense. 

Upon  trial  the  jury  found  a  verdict  for  the  plaintiff  upon 
which  the  court  rendered  a  judgment,  from  which  the 
plaintiff  has  appealed  to  this  court  The  first  question  is, 
as  to  the  construction  of  the  contract.  Under  the  contract, 
the  price  of  the  hops,  if  they  were  properly  baled  and 
•delivered  in  a  good  and  merchantable  condition,  was  fixed 
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at  twelve  cents  ft  pound,  unless  the  plaintiff  exercised  the 
privilege  of  closing  the  sale  for  any  rise  in  the  market, 
which  shoiold  occur  within  the  time  limited.  The  provision 
is,  that  the  plaintiff  '*is  to  have  the  benefit  of  the  rise  in 
the  market-  value  with  the  privilege  of  closing  the  sale  at 
market  price  xmtil  the  fifteenth  day  of  November,  1888.'' 
This  provision  was  inserted  for  the  benefit  of  the  plaintiff, 
and  if  she  neglected  to  avail  herself  of  it,  and  dose  the 
sale,  when  the  rise  in  hops  should  happen,  within  the  time 
prescribed,  it  became  functus  offldo^  and  the  price  fixed  by 
the  contract  at  twelve  cents  became  the  price  agreed  to  be 
paid.  It  is  a  privilege  which  she  must  exercise  or  act 
upon  by  closing  the  sale,  and  which  she  forfeits  by  failing 
or  refusing  to  avail  herself  of  it  before  the  expiration  of 
the  time  specified.  If  the  hop  market,  instead  of  rising, 
should  decline,  the  plaintiff  would  have  no  occasion  to 
exercise  the  privilege  and  would  be  entitled  to  the  price 
fixed  in  the  contract  On  the  other  hand,  if  there  was  a 
rise  in  the  hop  market,  and  she  failed  to  act  upon  it  and 
close  the  sale  at  such  increased  price,  within  the  time 
allowed,  the  privilege  was  gone,  and  the  price  fixed  by  the 
contract  prevailed.  Under  the  cJlegation  in  the  complaint, 
the  plaintiff  was  permitted  to  prove  the  rise  in  the  market 
value  of  hops  to  be  four  cents  additional  over  the  price 
fixed  in  the  contract,  or  sixteen  cents  a  pound,  up  to  the 
time  sx>ecified,  without  alleging  that  the  privilege  was 
exercised  and  the  sale  closed  at  the  increased  market 
price  within  that  time.  The  plaintiff  could  not  do  this 
unless  it  was  Alleged  that  the  sale  was  closed,  under  the 
provision,  by  an  exercise  of  the  privilege  it  granted ;  for 
otherwise  the  price  was  fixed  by  the  contract  and  the 
defendant  was  not  liable  beyond  it  To  permit  such  testi- 
mony was  not  only  misleading,  but  it  was  unauthorized, 
for  it  i)ermitted  the  jury,  as  they  did  do,  to  find  a  verdiot 
for  a  price  and  an  amount  not  warranted  by  the  contraot 
unless  the  plaintiff  availed  herself  of  the  privilege  and 
closed  a  sale  with  the  defendant  within  the  time  limited, 
and  the  fact  was  so  alleged. 
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The  bill  of  exceptions  discloses  that  the  defendant 
Cooper  was  called  and  sworn  as  a  witness  in  his  own 
behalf,  and  gave  evidence  tending  to  show  that  the  hops 
delivered  to  him  by  the  plaintiff  were  worthless,  and 
that  there  was  no  market  for  said  hops  at  Independence; 
that  he  tried  repeatedly  to  sell  them,  but  that  he  could  not 
find  a  buyer  on  account  of  their  not  being  merchantable, 
and  in  a  damaged  condition. 

On  cross-examination  he  was  asked  the  following  ques- 
tion: ''Did  you  sell  the  hops  afterwards,  and  after  the 
sixteenth  day  of  November,  1888,  and  if  so,  when  and  for 
how  much?''  To  which  question  objection  was  made  and 
overruled  by  the  court,  and  the  witness  then,  among  other 
things,  proceeded  to  testify,  that  **in  February,  1889,  he 
shipped  the  remainder  of  said  hops  to  Cincinnati,  Ohio, 
and  sold  the  same; — a  part  for  twelve  cents  a  pound  net  at 
Independence,  and  the  remainder  for  fourteen  cents  a 
pound  net  at  Independence,  about  one-half  for  twelve 
cents,  and  about  one-half  for  fourteen  cents." 

The  objection  to  this  testimony  is  that  the  plaintiff  was 
bound  to  make  good  his  contract  at  the  time  and  place 
agreed  on,  and  that  he  cannot  discharge  that  obligation  by 
inquiring  into  the  sale,  three  months  afterwards,  or  at 
another  place.  Under  the  pleadings  as  the  case  stands, 
the  defendant  was  treated  as  the  owner  of  the  hops  after 
delivery  under  the  contract;  and  if  the  hops  were  of  the 
quality,  properly  bailed  in  the  condition  bargained  for, 
the  defendant  was  liable  for  the  amount  fixed  by  the  con- 
tract, unless  the  defendant  should  be  abloi  to  make  his 
defense  good,  and  show  that  they  were  either  worthless  or 
not  merchantable,  or  in  a  damaged  condition.  In  that 
event  the  measure  of  damages  would  be  the  difference 
between  the  value  of  the  hops,  as  fixed  by  the  contract 
price  at  the  time  and  place  of  their  sale  and  delivery,  con- 
sidered as  sound,  and  their  value,  with  the  defect  com- 
plained of.  What  this  value  was,  if  the  hops  were  in  a 
damaged  condition  but  had  a  marketable  value,  had  refer- 
ence to  that  time  and  in  that  market,  or  the  nearest  mar- 
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ket  What  the  defendant  might  sell  snch  hops  for  several 
months,  or  as  to  that,  years  afterwards,  was  a  matter  of 
his  own  concern,  and  the  price  he  would  receive  would 
depend  on  the  scarcity  of  the  article  or  condition  of  the 
market,  and  might  be  greater  or  less,  and  in  no  event 
could  affect  the  issue  involved.  As  the  case  must  go  back, 
it  is  not  necessary  to  be  more  particular  as  to  this  matter, 
as  the  theory  ui>on  which  the  action  was  tried  was  incon- 
sistent with  the  terms  of  the  contract. 
The  judgment  must  be  reversed  and  a  new  trial  ordered. 


[FUed  April  7,  1890.  ]  LM_»| 
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DDBUBmnim— WiTKxn  Fm  Aliowxd.— When  the  pleadings  present  a  material  I  19    85 
Ikct,  the  party  havinf  the  onuM  ot  proof  may  lubpcena  witnesaee  to  support  the  '-^^     ^ 
tasae  on  his  part,  and  if  snch  witnesses  are  not  sworn  because  the  adverse  party  at 
the  trial  admits  the  fact,  thus  rendering  evidence  unnecessary,  such  party,  if  ne 
recover  cost,  may  uz  the  fees  of  such  witnesses  as  disbursements  and  recover  the 
same  off  of  the  adverse  party. 

WmiBB  Not  Sworn— Whkm  Chargis  for  Not  f  axablb  as  a  DzsBUBSsinENT,  AKn 
When  TAXABLB.~If  a  witness  attend  upon  the  trial  ol  a  cause  and  is  not  sworn, 
the  party  causing  him  to  be  present  cannot  recover  firom  the  adverse  party  the 
expense  incurred  for  such  witness  unless  some  sufficient  reason  exists  which  would 
legally  excuse  his  failure  to  testify.  It  must  be  made  to  appear  that  his  attendance 
was  necessary  at  the  time,  but  that  by  reason  of  some  unforeseen  event,  or  other 
■nffident  cause,  his  testimony  became  unnecessary. 

Ifl8UR»—WrrKi8Bi»— Collateral  Questions.— A  party  is  bound  to  assume  that  the 
only  Issues  triable  in  a  cause  are  made  by  the  pleadings,  and  if  he  subpoena  wi^ 
nesses  to  testify  to  matters  outside  of  such  issues,  he  does  so  at  his  periL  In  cases 
where  collateral  inquiries  are  permissible,  a  party  may  bring  witnesses  to  testify  in 
relation  to  the  same,  but  before  he  can  properly  charge  as  disbursements  the 
expense  incurred  in  procuring  the  same,  he  must  show  that  the  attendance  of  such 
witnesses  was  necessary.    JackKu  v.  StgUn,  10  Or.  98,  approved  and  followed. 

Fm  or  Officers— Must  be  Authorized  by  Stitute.- An  officer  can  make  no  charge 
for  any  act  performed  by  him  by  virtue  of  his  office,  unless  the  legislature  has,  by 
some  statute,  authorised  such  charge. 

BERVicn  BT  Sheriff— When  Constable  Authorized  to  Act.— By  the  terms  of  sec- 
tion 2S40,  HlU's  Code,  if  services  be  rendered  by  a  sherilT  in  cases  where  a  oonstoble 
Is  authorised  to  act,— in  a  Justice  court,  for  instance,— he  must  charge  the  fees 
allowed  by  law  to  a  constable  for  the  performanoe  of  that  particular  service,  and 
no  more. 

Some  Items  for  which  the  Statute  has  Provided  no  Compensation  in  Juvncs's 
Court.— The  law  has  not  spedflcally  provided  compensation  in  a  Justice's  court  for 
the  IbUowing  services,  but  the  compensation  provided  covers  and  includes  these 
items :  Making  copy  of  summons ;  certificate  and  return ;  making  copy  of  sub- 
pcsna ;  certificate  and  return  on  same ;  making  copy  of  notice  of  appeal ;  retonion 
same.  Mor  is  a  sherilT  allowed,  as  a  separate  Item,  ten  cents  £ar  miUdng  his  return 
OB   sabposna  in  the  dicuit  court. 
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This  is  an  appeal  from  the  taxation  of  costs.  The  action 
was  originally  commenced  in  the  justice's  court  for  Salem 
prednct  to  recoyer  |100  for  work  and  labor  alleged  to 
have  been  done  on  the  brick  building  situate  at  the  north- 
west comer  of  State  and  C!ommercial  streets,  in  the  city 
of  Salem,  Oregon,  now  occupied  by  Gibson  &  Singleton  as 
a  drug  store,  and  for  making  drawings  and  specifications 
therefor,  and  overseeing  and  superintending  the  work 
thereon,  and  for  altering  front  of  said  brick  building  and 
fitting  up  same  for  a  drug  store, — all  of  which  was  fur- 
nished, rendered  and  x>erf ormed  to  and  for  said  defendant 
by  said  plaintiff's  special  instance  and  request,  and  all  of 
the  same  was  and  is  of  the  value  of  |100;  and  that  said 
defendant  promised  and  agreed  to  pay  plaintiff  said  sum 
therefor.  Then  follows  a  statement  that  the  amount  is 
due  and  unpaid,  etc.    The  answer  was  a  denial 

The  plaintiff  had  judgment  in  the  justice's  court  for  the 
amount  claimed,  from  which  an  appeal  was  taken  with  the 
like  result.  The  plainjoff  then  filed  his  bill  for  costs  and 
disbuBsements  of  both  courts,  which  amounted  to  $80.65. 
The  defendant  objected  to  various  items  thereof,  and  the 
plaintiff  having  filed  his  amended  verified  statement,  the 
entire  amount  was  taxed  and  allowed  by  the  clerk,  and 
upon  appeal  from  such  taxation,  the  court  affirmed  the 
same,  declaring  that  the  ''finding  and  taxation  of  costs  and 
disbursements  by  the  clerk  of  the  court  are  legal  and  cor- 
rect"   From  this  judgment  tius  appeal  is  taken. 

Oeorge  H.  Burnett,  for  Api>ellant^ 

W.  M.  Kaiser 9  for  Respondent 

STRiffiAN,  J.,  delivered  the  opinion  of  the  court 

.  A  pcoper  disposition  of  this  cause  requires  an  examina- 
tion of  the  defendant's  objections  to  the  items  claimed  as 
•dSsbiixsements,  and  whether  such  items  were  properly 
'taxable.  The  items  of  plaintiff's  cost  bilLare  as  follows  in 
iSbB  circuit  courts 
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Trial  fee fl2  00 

Clerk's  fees 9  60 

Sheriffs  fees 19  80 

Attorney's  fees 5  00 

Officers'  fees  in  the  trial  of  said  cause  in   said 

justice's  court  as  follows: 

Justice's  fees • 7  40 

Sheriffs  fees 6  25 

Witness  fees  as  follows  in  the  trial  of  said  cause  in 

said  circuit  court: 

W.  P,  Boothby,  one  day,  two  miles 2  20 

Harry  Gibson,  one  day,  two  miles 2  20 

Harry  Singleton,  one  day,  two  miles 2  20 

W.  H.  Byrd,  one  day,  two  miles 2  20 

Witness  fees  in  trial  of  said  cause  in  said  justice's 

court  for  Salem  precinct  as  follows; 

W.  H.  Byrd,  one  day,  two  miles 1  70 

Henry  Rogers,  one  day,  two  miles 1  70 

W.  F.  Boothby,  one  day,  two  miles 1  70 

Harry  Gibson,  one  day,  two  miles 1  70 

Total $75  65 

The  defendant  objected  to  the  allowance  of  plaintiffs 
claim  for  mileage  and  attendance  of  witnesses  in  circuit 
court  as  follows:  Harry  Gibson,  one  day,  two  miles,  $2.20; 
Harry  Singleton,  one  day,  two  miles,  $2.20;  W.  H-  Byrd, 
one  day,  two  miles,  $2,20;  because  said  Gibson  and  Single- 
ton and  Byrd  were  not  necessary  or  material  witnesses  in 
said  action,  and  as  to  said  Byrd  and  Singleton,  for  the 
further  reason  that  they  were  not  sworn  as  witnesses  in 
said  circuit  court.  The  defendant  also  objected  to  the 
allowance  of  plaintiffs  claim  for  mileage  and  attendance  of 
witnesses  on  justice'^  court  as  follows:  W.  H.  Byrd,  one 
day,  two  miles,  $1.70;  Henry  Rogers,  one  day,  two  miles, 
$1,70;  Harry  Gibson,  one  day,  two  miles,  $1.70,  because 
said  Byrd,  Gibson  and  Rogers  were  not  necessary  or 
material  witnesses  in  said  action,  and  as  to  said  Rogers, 
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for  the  further  reason  that  he  was  not  sworn  as  a  witness 
at  the  trial  of  said  action  in  the  justice's  court. 

The  plaintiff  essayed  to  meet  defendant's  objections  to 
the  claim  for  the  witness  Rogers  by  the  following  state- 
ment in  his  amended  verified  statements:  "Plaintiff  al- 
leges that  the  witness,  Rogers,  was  necessary  and  material 
in  the  trial  of  said  cause  in  the  justice's  court,  for  the  rea- 
son that  the  defendant,  by  his  answer,  raised  the  issue  as 
to  whether  or  not  said  plaintiff  performed  the  work  sued 
for  by  plaintiff,  and  said  Rogers  was  a  material  witness  to 
show  that  plaintiff  did  su)perintend  said  work  and  labor  on 
said  drug  store  building,  but  he  was  not  sworn  for  the 
reason  that  defendant,  on  the  trial  of  said  cause  in  said 
justice's  court,  admitted  that  plaintiff  did  said  work  and 
labor  as  alleged." 

Opposed  to  the  defendant's  objections  to  the  other  wit- 
ness fees,  both  in  justice's  and  circuit  courts,  the  amended 
verified  statement  of  plaintiff  contains  the  following:  **  The 
witnesses  W.  H.  Byrd  and  Harry  Gibson  were  necessary 
and  material  witnesses  on  the  trial  of  said  cause  in  said 
justice's  court  for  the  reason  that  the  defendant  made  the 
defense  therein  in  such  trial,  that  the  account  sued  for  by 
plaintiff  was  assumed  by  said  Harry  Gibson  and  Harry 
Singleton,  and  that  plaintiff  was  to  look  to  them  for  his 
money;  that  this  defense  by  defendant  rendered  it  abso- 
lutely necessary  to  call  said  Harry  Gibson  and  W.  H.  Byrd 
to  dispute  the  same,  which  they  did  in  said  justice's  court. 
That  Harry  Gibson,  Harry  Singleton,  and  W.  H.  Byrd 
were  necessary  and  material  in  the  trial  of  said  cause  on 
appeal  in  the  said  circuit  court,  for  the  reason  it  was  neces- 
sary to  have  such  witnesses  subpoenaed  on  the  trial  of 
said  cause  in  said  circuit  court,  and  plaintiff  paid  said  wit- 
nesses their  fees  in  advance  by  the  said  sheriff;  that  the 
defendant  never  notified  plaintiff  that  he  would  abandon 
said  defense  relied  on  in  said  justice's  court;  that  said 
witnesses  were  not  sworn  for  the  reason  that  defendant 
abandoned  such  defense  in  the  circuit  court,  and  said  plain- 
tiff had  every  reason  to  believe  that  defendant  would 
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attempt  the  same  defense  in  the  circuit  conrt,  which  would 
render  said  witnesses  necessary.  The  defendant  attempted 
by  such  defense  in  said  justice's  court  to  show  his  non- 
liability to  plaintiff,  and  by  these  witnesses  plaintiff  could 
show  that  the  account  had  not  been  transferred  to  or 
assumed  by  said  Gibson  and  Singleton,  and  that  said  plain- 
tiff had  no  knowledge  of  any  such  transfer  or  assumption 
of  said  account  sued  on.'' 

The  clerk  of  the  circuit  court  overruled  defendant's 
objections  to  the  various  witness  fees,  not  because  the 
witnesses  were  shown  to  be  material  in  the  prosecution 
of  the  action,  but  because,  as  he  puts  it  in  his  allowance, 
•*they  were  regularly  subpoenaed  and  paid  for  their 
attendance. "  The  sheriff  charged  $19. 80  for  his  fees  in  the 
circuit  court  and  the  defendant  objected  to  the  entire 
amount  except  the  following  items: 

Serving  notice  of  appeal I    25 

Making  and  delivering  copy  of  notice  of  appeal 40 

Mileage,  serving  notice  of  appeal,  two  miles 20 

Serving  subpoena  on  W.  F.  Boothby 25 

Making  and  delivering  copy  of  subpoena 10 

Mileage,  serving  same  two  miles 20 


Amount |1  40 

The  sheriff  charged  $6.25  for  his  fees  in  justice's  court, 
and  defendant  objected  to  .  all  of  that  sum  except  the 
following,  which  are  taken  from  the  schedule  of  constable's 
fees  established  by  law,  as  the  service  could  have  been 
performed  by  a  constable  and  is  paid  for  by  constable's 
fees: 

Serving  justice's  summons .J    60 

Mileage  on  same,  two  miles 20 

Attending  court 60 

Serving  subpoena  on  W.  F.  Boothby 60 

Mileage  on  same ,      20 

Amount - ^ $1  90 
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The  appellant  claims  that  these  are  the  only  services 
performed  by  the  sheriff  in  either  court  for  which  he  is 
X>ermitted  to  make  any  charge,  and  that  the  amount  allowed 
by  law  for  the  same  is  correctly  set  out  in  his  objections. 

The  following  are  the  charges  of  the  sheriff  for  services 
in  the  justice's  court  which  are  claimed  to  be  illegal  for 
the  reason  that  the  schedule  of  constable's  fees  makes  no 
allowance  for  the  same: 

Making  copy  of  summons.. $    20 

Serving  copy  of  complaint 50 

Five  charges  for  certificate  and  return 1  25 

Four  charges  for  copying  subpoena 80 

Making  copy  of  notice  of  appeal 80 

Serving  same 50 

Mileageon  same 20 

Return  on  same 10 

The  following  are  exoessiye  and  unnecessary: 

Ebccessive  mileage  on  service  of  summons 40 

Serving  three  subpoenas  (immaterial  witnesses) 1  50 

Mileage  on  same .- - 60 

Total  overcharge  in  justice's  court |6  35 

It  is  claimed  by  the  appellant  that  the  following  are  the 
<»ily  items  for  services  by  the  sheriff  in  the  circuit  court 
properly  taxable: 

Serving  notice  of  appeal $    25 

Making  and  delivering  copy  of  notice  of  appeal,  four 

folios  at  ten  cents 40 

Miiftftgft flAfvifig ftft.Tnfl,  twomiles 20 

Senias  subpoena  onW.  F.  Boothby 25 

'^^lA^enft  and  delivering  one  copy  of  same,  one  folio. .      10 
Mfleage  on  same,  twomiles 20 

Total ...-.$1  40 
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The  appellant  claims  that  the  following  charges  by  the 
sheriff  are  illegal  because  there  is  no  law  providing  for 
Iheir  payment : 

Four  returns  on  subixsnas $    40 

Mileage  toi>ay  fees  advanced 60 

The  following  are  excessive  and  unnecessary: 

EiZcessive  charges  copying  one  subpoena 10 

Excessive  mileage  serving  one  subpoena 20 

Serving  three  unnecessary  subpoenas 75 

Copjringsame 60 

Mileage  on  same 1  20 

Total  overcharge  in  circuit  court fS  85 

These  several  charges  will  now  be  separately  examined — 
first,  as  to  the  claim  for  witness  fees  paid  Henry  Rogers.  I 
think  the  answer  presented  an  issue  as  to  whether  or  not 
the  plaintiff  i>erformed  the  work  and  labor  mentioned  in 
the  complaint,  and  the  plaintiff  had  the  right  to  subpoena 
witnesses  to  support  his  allegations,  and  that  in  such  case, 
if  the  defendant  upon  the  trial  conceded  that  the  plaintiff 
did  the  work,  thereby  rendering  it  unnecessary  to  call  wit- 
nesses to  prove  it,  he  may  still  charge  for  the  attendance 
of  such  witnesses.  The  allowance  for  Henry  Rogers*  at- 
tendance in  the  justice's  and  circuit  courts  is  affirmed. 

2.  Henry  Gibson  and  W.  H.  Byrd  attended  as  witnesses 
in  the  justice's  court  and  were  not  sworn,  and  the  plaintiff 
seeks  to  recover  for  their  attendance.  If  a  witness  attend 
upon  the  trial  of  a  cause  and  is  not  sworn,  the  party  caus- 
ing him  to  be  present  cannot  recover  from  the  adverse 
party  the  expense  incurred  for  such  witness,  unless  some 
suJB&cient  reason  exists  which  would  legally  excuse  his 
failnre  to  testify.  In  other  words,  it  must  be  made  to 
appear  that  his  attendance  was  necessary  at  the  time,  but 
that  by  reason  of  some  unforeseen  or  other  sufficient  cause 
it  become  unnecessary  for  such,  party  to  cause  such  wit- 
ness to  be  sworn.  The  plaintiff  has  assumed  this  to  be 
the  law  and  has  endeavored  to  give  a  reason  why  these  wit^ 
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nesses  were  not  sworn.  According  to  his  version  of  the 
matter,  it  was  to  meet  an  issue  not  made  by  the  pleadings. 
This  he  could  not  properly  do.  He  was  bound  to  assume 
that  the  only  issues  triable  in  this  cause  were  such  as  were 
made  by  the  pleadings,  and  if  he  subpoenaed  witnesses  to 
testify  to  matters  outside  of  such  issues,  he  did  so  at  his- 
peril.  No  doubt  there  may  be  cases  where  collateral 
questions  may  be  inquired  into  upon  the  trial,  and  a  party 
may  bring  witnesses  to  testify  in  relation  to  the  same,  but 
before  he  can  properly  charge  as  disbursements  the 
expense  incurred  in  procuring  the  attendance  of  such  wit- 
nesses, he  must  show  that  the  attendance  was  necessary. 
The  attendance  seems  to  have  been  unnecessary,  and  the 
witnesses  not  having  been  sworn  or  testified  in  the  cause, 
the  items  objected  to  must  be  disallowed. 

3.  Harry  Gibson,  Harry  Singleton  and  W.  H.  Byrd  also 
attended  as  witnesses  in  the  circuit  court,  but  they  were 
not  sworn,  and  the  reason  g^ven  for  their  attendance  in 
the  amended  verified  statement  is  wholly  insufficient,  and 
the  claim  for  their  per  diem  and  mileage  for  attendance  in 
that  court  must  be  disallowed  for  the  same  reasons  stated 
respecting  Byrd  and  Gibson. 

4.  The  next  objection  is  to  the  charge  made  for  fees 
paid  to  the  sheriff  for  services  in  said  cause  rendered  in  the 
circuit  court  amounting  to  $19.80.  The  defendant  con- 
cedes he  is  entitled  to  |1.40  and  no  more.  It  was  held  by 
this  court  in  Jackson  v.  Siglin,  10  Or.  93,  that  the  statutes 
which  give  costs  are  to  be  construed  strictly,  and  that  the 
rule  is  inflexible  that  an  officer  can  demand  only  such  fees 
as  the  law  has  fixed  and  authorized  for  the  performance 
of  official  duties.  And  on  every  occasion  where  the  ques- 
tion has  been  presented  to  this  court,  charges  for  construc- 
tive services  have  been  constantly  disallowed,  and  it  would 
se^oi  too  plain  for  argument  that  an  officer  can  make  no 
charge  for  any  act  performed  by  him  by  virtue  of  his  office 
miless  the  legislature  has  by  some  statute  authorized  such 
charge.  The  sheriffs  claim  is  itemized,  and  inasmuch  as 
the  items  occur  in  chronological  order,  it  will  be  most 
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convenient  to  consider  the  claim  for  services  rendered  in 
the  justice's  court  and  the  circuit  court  together,  but  a 
different  rule  is  provided  by  statute  as  to  amount  of  com- 
pensation. If  the  service  were  rendered  in  a  justice*s 
court,  the  sheriff  must  charge  the  same  amount  allowed  a 
constable  for  that  service,  and  no  more;  and  if  rendered  in 
any  court  where  a  constable  is  not  permitted  to  act,  his 
fees  are  governed  by  the  sheriff's  schedule  of  fees.  Hiirs 
Code,  §  2340.  The  following  charges  are  made  by  the 
plaintiff  for  money  alleged  to  have  been  paid  for  services 
in  the  justice's  court  for  which  the  law  has  provided  no 
compensation,  and  the.  same  are  not,  therefore,  taxaj;)le  as 
disbursements,  but  the  compensation  provided  must  be 
intended  to  include  these  items: 

Making  copy  of  summons $    20 

Serving  copy  of  complaint 50 

Certificate  and  return 20 

Making  copy  of  subpoena 20 

Certificate  and  return 20 

There  are  three  other  copies  of  subpoenas  with  a  cer- 
tificate and  return,  for  each  amounting  to 1  20 

Making  copy  of  notice  of  appeal 30 

Return 10 

Serving  subpoena  on  Gibson  and  Byrd,  50  cents  each  1  00 

Total $3  90 

To  which  must  be  added  per  diem  claimed  for  Gibson 
and  Byrd  and  disallowed 3  40 

Total  disallowed  in  justice's  court f  7  30 

When  the  sheriff  consents  to  act  as  constable  and  to  dis- 
charge duties  which  a  constable  is  authorized  to  perform, 
he  can  charge  no  other  or  different  fees  than  are  allowed 
by  law  to  a  constable  for  the  same  sei*vices;  and  if  as 
sheriff  he  may  charge  for  making  copies  pertaining  to 
aervice  of  pai)er8  in  courts  of  record,  he  cannot  do  it  in 
justices'  courts. 
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The  following  charges  for  disbursements  in  Hie  drenit 
court  are  claimed  by  the  plaintiff  and  disallowed: 

Four  returns  by  sheriff,  10  cents  each « $      40 

Mileage  to  pay  fees  advanced 60 

HenryGibson 2  20 

Harry  Singleton 2  20 

Dr.  Byrd 2  20 

Serving  three  unnecessary  subpoenas 75 

Copying  same 60 

Mileageon  same 1  20 

Total  overcharge  in  circuit  court $10  15 

Add  amount  disallowed  in  justice's  court 7  80 

Total : $17  45 

This  amount  must  be  deducted  from  $57.62,  the  amount 
allowed  the  respondent  in  the  court  below,  leaving  the 
amount  of  costs  and  disbursements  which  the  plaintiff  is 
entitled  to  recover  $40.17.  The  defendant  objected  in  the 
court  below  to  the  amount  of  fees  claimed  by  the  clerk, 
and  pointed  out  the  several  items  which  he  claimed  were 
taxable  and  that  none  others  were  proper;  but  he  did  not 
argue  his  objections  here,  and  we  therefore  express  no 
opinion  in  relation  to  the  same. 

The  judgment  of  the  court  below  is  modified  in  the  par- 
ticulars above  specified,  and  in  aU  other  respects  it  is 
affirmed. 
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GEO.  M.   SEALY,  Respondent,  v.  CAL.  LUM   CO., 
Appellant. 

Sroal  AmEAB4HCB— OBracnom  to  Sbbvicb— AinwKxnro  Ots»— Sfvbct  TentBor. 
—A  defendant  cannot  answer  and  make  a  AiU  defense  on  the  meiitt  without  mak- 
ing a  general  appearance  in  spite  of  his  special  appearance,  and  when  he  does  so, 
he  Inyokes  the  Judgment  of  the  eonrt  and  snbmitB  himself  and  his  rights  to  itB 
Jarisdiction,  and  can  no  longer  be  heard  to  say  that  it  had  bo  Jurisdiction  OTer  J&is 
person. 

Appeal  from  Coos  comity:  R.  S.  Belan,  jndga 
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LoBD,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  action  to  recover  money.  The  facts  out  of 
which  the  question  arises  to  be  determined  are  these:  That 
on  the  return  of  the  proof  of  service  as  endorsed  on  the 
summons,  the  defendant  by  its  attorneys  filed  the  following 
motion:  "Now  comes  the  defendant,  by  John  A.  Gray 
and  Shedden  F.  Wilson,  its  attorneys,  and  appearing 
specially  and  for  the  purposes  of  this  motion  only, 
moves  the  court  to  set  aside  the  summons  in  the 
above-entitled  action,  and  also  the  service  thereof,  for 
the  reason  that  the  said  summons  and  the  service  thereof 
are  defective  and  not  in  accordance  with  the  laws  of  the 
State  governing  the  same."  The  court  overruled  the 
motion,  and  the  defendant  then  and  there  excepted. 
Thereui>on  the  defendant,  by  its  said  attorneys,  moved  the 
court  for  leave  to  answer,  which  being  granted,  it  filed  its 
answer,  to  which  the  plaintiff  filed  his  reply  ;  and  after  a 
trial,  the  verdict  and  judgment  was  for  the  plaintiff,  and 
from  which  this  appeal  is  taken.  The  error  assigned  is 
in  overruling  the  motion  of  the  defendant  to  vacate  and 
set  aside  the  summons  served  therein  and  the  service 
thereof. 

The  contention  of  the  defendant  and  appellant  is  that 
its  subsequent  appearance  in  the  trial  of  the  cause  did  not 
waive  the  error  of  the  ^ial  court  in  overruling  its  motion 
to  set  aside  the  service.  The  argument  is,  that  it  is  only 
when  the  defendant  pleads  to  the  merits  in  the  first 
instance  without  insisting  upon  the  defects  in  the  service, 
that  such  objection  can  be  considered  as  waived;  that 
when  the  defendant  appears  specially  and  for  the  purpose 
of  calling  the  attention  of  the  court  to  such  defects,  and 
the  court  overrules  his  objection,  and  he  is  thereby 
compelled  to  answer  to  avoid  judgment  from  beln^ 
taken  against  him,  he  will  not  be  deemed  to  have  aban 
doned  his  objection  to  the  jurisdiction  because  he  does  D/>t 
submit  to  further  proceedings  without  contestation.  Har- 
kina  v.  Hyde,  98  U.  S.  476.     In  Lyman  v.  Milton,  44  Cal. 
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685,  and  Kent  y.  West,  50  Cal.  185,  it  was  held  in  the  one 
case  that  a  party  was  entitled  to  appear  specially  and 
move  to  set  aside  the  service  of  an  illegal  summons,  and 
in  the  other  to  set  aside  the  service  of  the  illegal  service 
of  a  legal  summons;  and  further,  that  the  wrongful  refusal 
of  such  motion  was  an  error  that  was  not  waived  by  the 
defendant's  subsequent  appearance  and  trial  of  the  case. 

On  the  other  hand,  the  contention  of  the  plaintiff  is  that 
the  defendant,  by  its  subsequent  appearance  and  trial  of 
the  cause,  waived  the  motion  to  set  aside  the  summons 
and  service  thereof  as  defective  and  submitted  itself  and 
its  rights  to  the  jurisdiction  of  the  court.  In  Kinkade  v. 
Myers,  17  Or.  471,  the  party  appeared  for  the  specific  pur-  . 
pose  and  no  other  of  setting  aside  the  service,  because  it 
was  alleged  to  be  illegal,  and  it  was  held  that  he  might 
make  such  special  appearance,  and  that  in  so  doing  he  did 
not  waive  such  defects  or  submit  himself  to  the  jurisdiction 
of  the  court.     See  also  Ling  v.  N,  F.  B,  R.  Co.,  10  Saw.  19. 

But  the  question  here  presented  is,  whether,  when  he 
appears  specially  for  a  specific  purpose  named  and  the 
ruling  is  adverse  to  him,  he  can  subsequently  appear  and 
contest  the  cause  at  every  point  without  submitting  him- 
self to  the  jurisdiction  of  the  court.  In  a  word,  does  not 
bis  subsequent  api)earance  concede  jurisdiction,  and  wave 
the  defect  in  the  service  to  which  he  limited  his  special 
appearance?  A  general  appearance  waives  all  questions 
as  to  the  service  of  process,  and  is  equivalent  to  personal 
service.  A  special  appearance  limits  the  appearance  to 
the  matter  specified;  it  is  for  that  specific  purpose  and  no 
other,  and  contests  the  jurisdiction  in  limine.  To  preserve 
his  status  in  court,  if  he  has  appeared  specially  and  ques- 
tioned the  jurisdiction,  he  must  avoid  any  subsequent  act 
which  concedes  jurisdiction  and  invokes  the  judgment  of 
the  court.  A  defendant  cannot  answer  the  complaint  and 
make  a  full  defense  on  the  merits  without  making  a  gen- 
eral appearance  in  spite  of  his  special  appearance,  and 
when  he  does  so  he  invokes  the  judgment  of  the  court,  and 
submits  himself  and  his  rights  to  its  jurisdiction,  and  can 
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no  longer  be  heard  to  say  that  it  had  no  jurisdiction.  He 
cannot  fight  his  side  of  the  battle  on  the  merits  nnder  a 
si)ecial  appearance.  The  law  will  not  allow  him  to  occupy 
an  ambiguous  position  to  avail  himself  of  its  jurisdiction 
when  the  judgment  is  in  his  favor,  and  to  repudiate  it 
when  the  result  is  adverse  to  him.  He  ought  to  do  one 
thing  or  the  other — either  fight  it  out  on  the  line  of  his 
special  appearance;  or,  if  he  appear  and  go  to  trial,  accept 
its  incidents  and  consequences. 

According  to  this  view,  the  subsequent  appearance  gen- 
erally of  the  defendant  to  defend  the  action  was  equivalent 
to  i>ersonal  service,  cured  or  waived  the  defect  in  the  pro- 
cess or  service  to  which  the  special  appearance  was  lim- 
ited, and  caanot  be  availed  to  question  the  jurisdiction. 

It  may  not  be  amiss,  however,  to  say  that  I  am  not 
entirely  satisfied  that  an  answer  to  the  merits  waives  an 
objection  duly  ma4e  to  an  illegal  service  of  a  summons 
which  is  questioned  by  a  special  appearance;  but  it  is 
thought  by  the  court  that  the  better  reason  is  with  those 
authorities  which  hold  that  a  party  waives  his  objections 
to  a  defective  summons  or  a  defective  service  of  a  legal 
summons  whether  overruled  or  not,  when  he  subsequently 
appears  generally  and  defends  the  action. 

It  results  that  the  judgment  must  be  affirmed. 


[FUed  April  21, 1890.] 

BENJAMIN   JANEWAY,   Respondent,    t;.   JAMES   M. 
HOLSTON,   Appellant. 

Bill  op  SzcBPnom— W^at  n  Nor.^The  atenographlc  notes  taken  at  the  trtet  of  a 
caaae,  transcribed  in  CaU  and  copied  in  the  record  and  signed  by  the  trial  J«dge,  to 
which  are  prefixed  a  statement  calling  it  a  bill  of  exceptions,  and  the  ftu;therstate- 
nent  that  the  foUowlnir  ezoeptlons  will  be  relied  npon  by  the  defendant^  fbllowed 
by  a  reference  to  the  testimony  of  sundry  witneesss,  gtring  the  page;.  sUthe  cross- 
examination  of  a  certain  witoesB  on  a  particular  subject;  all  the  testimony  Intro- 
dneed  on  the  part  of  the  deftodant;  charge  of  the  court  to  the  Jury,  giving  pages 
and  certain  IUms,— donot  conrtitnte  a  bill  of  exceptions,  or  prewnt  anything  ftir 
review  on  appeal. 

Appbal  from  Multnomah  county:  E.D.SaATTiiCE,.]udg0« 
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Stuahan,  J.,  delivered  the  opinion  of  the  conrt 

This  is  an  action  for  malicious  prosecution  in  -which  the 
plaintiff  recovered  a  judgment  for  |200  damages,  from 
which  the  defendant  appeals.  The  complaint  states  a  cause 
of  action  .and  the  verdict  and  judgment  are  in  due  form; 
but  the  appellant  seeks  a  reversal  on  the  ground  of  alleged 
errors  occurring  at  the  trial.  For  these,  our  attention  is 
invited  to  an  alleged  bill  of  exceptions. 

This  paper  con^sts  of  the  stenographic  rei)ort  of  the 
entire  trial,  prefixied  Jbo  which  is  the  following,  after  en- 
titling the  cause:— 

WLL^OP  EXCEPTIONS. 

The  following  constitutes  the  bill  of  exceptions  in  the 
above-entitled  case,  and  the  following  exceptions  will  be 
relied  upon  by  the  defendant,  to- wit: 
Testimony  of  .J.  T.  Smith,  page  20  **a." 
Testimony  ojf  A.  T.  Howarth,  page  22  "a." 
Testimony  of  A.  M.  Hoskins,  page  24  **a.'* 
Testimony  of  Wm.  McCoUum,  page  .26  **a." 
Testimony  of  George  Aborot,  page  29  **a." 
Testimony  of  Chas.  Moore,  page  30  **a." 
Testimony  of  B.  Janeway,  page  12  ^'a.** 
Pages  10,  11,  12 — all  of  cross-examination  as  to  what 
witness  was  worth  when  he  signed  bail  bond.     All  of  the 
testimony  introduced  on  the  partof  the  defendant  Charges 
of  the  court  to  the  jury— page  64;  *»a,"  **b,"  ''c,"  **d." 

The  reporter's  notes  contain  ample  material  from  which 
•a  bill  of  exceptiqns  might  have  been  constructed,  but  the 
wildest  liberty  in  the  use  of  language  cannot  torture  this 
writing  ijxto.one.  Section  230,  Hill's  Code,  defines  an  ex- 
ception, ;and  section  231  i)oints  out  the  method  of  making 
the  same  .a  part  of  the  record  so  as  to  present  a  question 
for  review  in  this  /Court;  and  we  have  several  times  endeav- 
ored to  point  out  jtjie  necessity  of  observing  these  provisions 
of  >the  Code  in  the  preparation  of  a  case  on  appeal.  If 
these  provisions  of  law  b©  utterly  disregarded,  there  is 
nothing  presented  which  yri»  can  properly  examine.    It  is 
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true  we  might  labor  through  this  voluminous  roll  of  manu- 
script, and  possibly  find  something  which  we  might 
conceive  to  be  erroneous;  but  it  is  not  covered  nor  pointed 
out  by  a  particular  and  specific  exception  and  so  separated 
from  other  matter  that  its  identity  can  be  known.  Rather 
than  to  undertake  to  further  define  and  point  out  the  proper 
form  of  a  bill  of  exceptions,  we  prefer  to  refer  to  prece- 
dents, a  number  of  which  may  be  found  in  sections  1141, 
1142,  et  seq.f  Green's  Pleading  and  Practice  under  the  Code. 
Any  standard  work  on  Code  practice  will  furnish  substan- 
tially the  same  forms. 

There  being  no  questions  presented  by  the  record  for 
review  on  this  appeal,  the  judgment  of  the  court  below 
must  be  affirmed. 


[Filed  Apiil  71,  ISM.] 

J.  p.  COMBS,  Appellant,  v,  S.  R.  SLAYTON,  Respondent. 

Wateb  Rights— ABQumMT  as  to  t78B.wAn  aip-eement  between  parties  who  haye  set- 
tled upon  lands  in  the  ylcinUy  of  a  stream  of  water  capable  of  being  utilised  for 
tlie  parpoflM  of  irrigation  as  to  the  appropriation  of  the  water  for  such  purpose  and 
as  to  the  relatlye  quantity  which  each  shall  be  entitled  to  use ;  and  such  agree- 
ment has  been  acted  upon  for  a  long  time  by  the  parties  and  a  yiolation  of  it  by 
any  of  them  would  produce  Irreparable  damage  to  others,  will  be  enforced  in  a 
court  of  equity. 

OoKTiGuous  OwNKBS— Mutual  Usi  or  Wate»-^Tagit  AeBBEMXMT.—Where  certain  par- 
ties settled  upon  lands  as  above  mentioned  and  their  lands  would  haye  been  of 
little  if  any  yalue  without  irrigation,  and  they  codperated  in  constructing  dams  and 
digging  ditches  for  the  purpose  of  conyeying  the  water  on  to  their  respectiye  par- 
cels of  land  in  order  to  irrigate  them ;  held,  in  the  absence  of  direct  proof  to  the 
contrary,  that  it  was  evidence  of  a  tacit  agreement  between  them  that  each  should 
be  entitled  to  ei^oy  an  equal  share  of  the  water  which  the  stream  afTorded,  which 
a  court  of  equity  in  a  proper  case  would  enforce. 

Appeal  from  Crook  county:  J.  H.  Bird,  judge. 

The  appellant  commenced  a  suit  against  the  respondent 
to  enjoin  him  from  diverting  water  from  a  certain  stream 
flowing  through  said  county  known  as  Ochoco  creek. 
He  alleged  in  his  complaint  that  he  was  owner  in  fee  of 
certain  lands  and  premises  situate  in  said  county,  and 
formerly  consisting  of  two  distinct  parcels;  that  said  creek 
took  its  rise  about  twenty-five  miles  from  the  premises  in 
an  easterly  direction,  and  that  when  it  reached  a  point 
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about  one-fourth  of  a  mile  east  of  the  eastern  boundary 
thereof  it  divided  and  formed  two  chanels,  each  of  which 
ran  across  different  parts  of  the  premises;  that  the  appel* 
lant  used  the  premises  for  farming  purposes,  and  that  it 
was  necessary  in  the  use  thereof  to  use  the  waters  of  the 
said  creek  to  irrigate  the  land;  that  the  respondent  had 
disturbed  him  in  the  enjoyment  of  such  use  by  tapping 
the  main  channel  of  the  stream  about  one-fourth  of  a  mile 
east  of  his  premises  with  a  ditch  and  appropriating  the 
waters  thereof  to  his  own  use  and  benefit  whereby  he  had 
materially  diminished  the  quantity  of  the  flow  across  his 
lands  and  deprived  him  of  the  use  of  the  water  to  his  irre- 
parable damage. 

The  respondent  filed  an  answer  to  the  complaint,  deny- 
ing that  the  said  creek  divided,  forming  two  chanels  as 
alleged;  denying  the  diversion  of  the  water  thereof,  and 
alleged  that  he  was  the  owner  in  fee  of  certain  lands  and 
premises  situated  in  the  vicinity  of  the  appellant,  which 
he  was  cultivating  for  grain  and  other  purposes,  and  that 
to  insure  a  good  crop  it  was  necessary  during  the  growing 
seasons  of  each  year  to  irrigate  the  lands  so  cultivated,  &nd 
that  the  water  used  for  such  purpose  had  necessarily  to  be 
brought  from  said  creek;  that  in  1873  he  constructed  the 
said  ditch  referred  to  in  the  complaint,  at  great  labor  and 
expense,  through  the  lands  of  J.  H.  Snoderly;  that  in 
building  the  ditch  imd  keeping  it  in  repair  he  expended  in 
time,  money  and  labor  $500;  that  it  was  built  and  the 
water  of  the  creek  appropriated  and  used  by  him  for  such 
irrigating  purposes  long  prior  to  any  appropriation  or  use 
thereof  by  appellant;  that  he  necessarily  required  for 
such  nse  about  1000  inches  of  the  water  from  the  creek;  that 
after  taking  out  of  the  creek  such  amount,  sufficient  water 
is  left  for  the  use  of  respondents  land;  that  at  divers  times 
during  the  last  ten  years  the  appellant  has  stood  by  and 
seen  him  expend  money,  time  and  labor  in  building  and 
repairing  the  said  ditch  for  the  purpose  of  appropriating  the 
water  from  said  creek,  and  has  made  no  mention  or  claim 
i»  to  bis  right  to  the  Kiiraters  thereof;  and  at  various  times 


April,  1890.]  Combs  v.  Slayton.  101 

Opinion  of  the  Conrt— Thayer,  a  X 

during  said  period  has  especially  admitted  respondeot's 
right  to  do  so;  that  his  appropriation  of  said  water  has 
]been  with  the  full  knowledge  and  with  the  eocpressed  as 
well  as  in^plied  consent  of  the  appellant  The  respondent 
farther  alleged  that  the  appellant's  right  to  claim  all  the 
waters  of  s^iid  creek  was  barred  by  the  statute  of  limita 
tions. 

The  api)ellant  filed  a  reply  denying  the  ne-^  matter  of 
defense  set  forth  in  said  answer,  and  the  said  circuit  court 
thereiipon  appointed  a  referee  to  take  and  report  the 
testimony  in  the  case. 

Said  cause  was  afterwards  heard  by  the  court  upon  the 
repor.t  of  the  referee,  and  it  found  that  the  allegations 
of  the  complaint  had  not  been  sustained,  but  that  those  of 
the  answer  had,  and  thereupon  dismissed  the  suit  at  the 
cost  of  the  appellant^  which  is  the  decree  appealed  from. 

George  H.  WiUiams,  for  Appellantb 

George  W.  Barnes,  for  Respondent 

Thay^^r,  0.  J.,  delivered  the  opinion  of  the  couit 

It  appears  from  the  pleadings  and  evidence  in  this  case 
that  the  api>ellant's  premises  consist  of  the  northeast 
quarter  of  section  2,  the  north  half  of  the  northwest 
quarter  and  the  west  half  of  the  northeast  quarter  of  sec- 
tion 1,  all  in  T.  15  S.^  B.  16  E.  Willamette  meridian ;  that 
ke  has  been  the  owner  of  the  northeast  quarter  of  said 
section  2  since  about  the  year  1870,  and  of  the  north  half  of 
the  northwest  quarter  and  the  west  half  of  the  northeast 
quarter  of  said  section  1  since  tiie  twelfth  day  of  Septem- 
ber, 1876,  at  which  last-mentioned  time  he  purchased  the 
same  from  James  McDonald,  who  was  the  owner  thereof 
from  about  the  year  1870  to  the  time  of  the  sale  to  ap- 
pellant. 

The  evidence  farther  shows  that  about  the  year  1870  a 
ditch  was  cut  from  the  north  side  or  right  bank  of  the  said 
creek  to  a  point  northerly  through  a  part  of  the  land  of 
said  Suederly  where  it  intersected  a  slooghior  old  channel. 
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which  extended  west  through  the  lands  of  said  Snoderly 
and  the  appellant  in  the  same  course  as  the  creek,  north- 
erly therefrom;  that  by  means  of  said  ditch  the  water  from 
the  creek  ran  into  the  said  slough  and  formed  one  of  the 
channels  referred  to  in  the  complaint;  that  the  water  from 
the  said  slough  has  been  used  more  or  less  ever  since  it 
was  turned  into  it  by  the  appellant  for  the  purpose  of 
irrigating  his  land;  that  about  the  year  1876  the  respondent 
located  and  constructed  the  ditch  in  question,  which  is 
connected  at  its  head  with  the  former  ditch,  and  extends 
northerly  over  the  lands  of  Snoderly  and  of  said  Wilson 
for  some  distance,  and  from  thence  in  a  westerly  direction 
through  Wilson's  said  land  across  the  south  half  of  the 
southeast  quarter  and  the  south  half  of  the  south- 
west quarter  of  section  35  on  to  the  southeast  quarter 
of  said  section  34,  the  lands  of  the  respondent;  that 
ever  since  the  construction  of  the  last-mentioned  ditch 
the  resiK)ndent  has  used  the  water  of  said  creek  for  the 
purpose  of  irrigating  his  said  lands,  with  the  knowledge 
of  the  appellant,  who  acquiesced  in  such  use  except  when, 
in  consequence  of  the  low  stage  of  water  in  the  creek,  it 
interfered  with  his  (appellant's)  use  thereof;  that  after  the 
first  ditch  was  constructed  and  the  waters  of  the  creek 
were  turned  into  the  said  slough,  they  washed  out  so  large 
a  channel  that  the  waters  of  the  entire  creek  were  liable  to 
run  through  it  and  damage  the  lands  over  which  it 
extended;  that  the  settlers  living  in  the  vicinity  thereupon 
built  a  dam  at  the  point  of  connection  of  the  said  ditch  and 
creek;  that  afterwards  the  respondent  built  another  dam 
across  the  ditch  about  100  yards  below  the  first  one,  by 
means  of  which  he  turned  the  waters  into  his  ditch,  and 
about  the  same  time  the  appellant  built  another  dam 
across  the  slough  about  200  yards  below  the  one  built  by 
the  respondent,  by  means  of  which  he  took  the  water  out 
to  irrigate  his  lands. 

The  said  lands  require  irrigation  in  order  to  insure  a 
reasonable  crop,  and  would  be  of  little  value  for  agricul- 
tural purposes  without  it    The  said  creek  furnishes  sufS 
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dent  water  for  that  purpose  until  about  the  first  of  June 
of  each  year ;  the  flow  from  that  time  diminishes  grad- 
ually until  the  latter  part  of  August,  when  it  usually 
ceases  altogether.  If  the  waters  of  the  creek  could  be 
justly  api>ortioned  among  the  several  land  owners  above 
referred  to,  it  would  doubtless  enable  each  of  them  to 
cultivate  his  land  with  profit,  and  it  is  evident  from  the 
testimony  and  proofs  in  the  case  that  such  was  the  under- 
standing among  them  in  the  outset.  None  seems  to 
have  claimed  any  exclusive  right  to  the  water,  and  each 
has  generally  evinced  a  desire  to  respect  the  rights  of  the 
others  in  its  use. 

In  view  of  the  condition  of  the  subject  matter,  and  of  the 
manner  in  which  the  several  parties  interested  have  treated 
it,  I  am  convinced  that  there  was  a  tacit  agreement  among 
them  that  each  should  be  entitled  to  appropriate  a  just 
proportion  of  the  water  of  the  creek  for  the  purpose  of 
irrigating  his  land. 

Said  parties  were  doubtless  induced  to  locate  where  they 
did  in  order  to  secure  the  benefit  of  the  water  of  the  creel^ 
for  the  purpose  mentioned,  and  the  exercise  of  a  liberal 
policy  in  extending  the  privilege  was  best  calculated  to 
influence  the  greater  number  of  persons  to  make  perma- 
nent settlement  there,  which  is  an  important  consideration 
in  the  founding  of  a  frontier  community.  The  parties 
api>ear  to  have  cooperated  in  providing  facilities  for  using 
the  water  to  render  their  lands  productive,  and  they  no 
doubt  intended  to  afford  to  each  an  equitable  share  of  it. 
None  of  them  could  have  reasonably  supposed  that  he 
was  acquiring  an  exclusive  right  to  a  definite  and  certain 
quantity  of  the  water,  or  that  he  would  be  permitted  to  use 
it  to  the  exclusion  of  the  right  of  the  others  in  its  use  for 
similar  purposes.  Whether  the  respondent  has  appro- 
priated more  of  the  water  than  a  due  share  thereof  does 
not  definitely  appear;  but  he  has  set  up  an  arbitrary  claim 
to  a  thousand  inches  of  it,  which  he  insists  he  has  secured 
by  adverse  user  of  a  sufficient  length  of  time  to  establish  a 
jtigbi  by  prescription.    His  claim,  however,  is  not  sup- 
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X>orted  by  the  facts  and  circumstances  attending  the  affair, 
and  is  inconsistent  with  the  acts  and  conduct  of  the  parties 
in  the  premises.  He  may  have  been  entitled  to  the  amount 
of  water  claimed  for  the  purpose  of  irrigating  his  lands, 
but  whether  or  not  he  was  depends  entirely  upon  the 
quantity  which  the  stream  was  capable  of  furnishing.  The 
rights  of  each  of  the  parties  regarding  the  use  of  the  water 
are  merely  relative.  Nor  was  the  appellant  entitled  to  an 
injunction  restraining  the  respondent  from  diverting  and 
using  water  from  the  said  creek  for  the  purjxwe  of  irrigat- 
ing his  lands  unless  he  sought  to  appropriate  more  than  a 
just  share  thereof  under  the  implied  arrangement  before 
referred  to. 

There  are,  however,  some  items  of  testimony  in  the 
depositions  which  would  indicate  that  the  respondent's 
right  to  the  use  of  the  water  was  merely  permissive;  but 
a  court  of  equity  in  such  a  matter  will  give  effect  to  the 
intention  of  the  parties  as  ascertained  from  their  acts 
regarding  it,  and  the  circumstances  connected  therewith, 
where  it  is  not  satisfactorily  shown  by  direct  evidence. 

I  am  fully  satisfied  in  this  case  that  it  was  the  intention 
of  the  parties  before  named,  that  as  between  themselves  to 
enjoy  equal  rights  in  the  use  of  the  waters  o¥  the  said 
creek,  and  that  they  acted  upon  such  intention  in  building 
the  said  dams  and  in  the  constructian  of  said  ditches,  and 
that  the  same  should  be  carried  into  effect. 

This  court  held  in  Coffrnan  v.  Robbine,  8  Or.  278,  that  a 
parol  agreement  to  divide  water  which  jMbssed  through  the 
lands  of  different  persons,  each  of  whom  prepared  ditches 
for  conducting  the  ^ater  and  took  and  enjoyed  it  for  a 
number  of  years  under  the  agreement,  would  be  upheld 
and  enforced  in  equity,  although  the  only  consideration  for 
the  agreement  was  the  digging  of  the  ditches  and  taking 
.care  of  the  water.  The  principle  determined  in  that  case 
is,  I  think,  applicable  to  this  one;  and  if  the  said  parties 
were  all  before  the  court,  1  should  be  in  favor  of  rendering 
such  a  decree  as  would  enforce  it,  but  we  cannot  bind 
persons  who  have  not  been  made  parties  to  tiie  suit. 
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There  is,  however,  some  direct  proof  in  the  case,  and 
rather  strong:  inferences,  that  the  respondent  has  been 
aacnstomed  at  timtes  to  use  more  of  the  said  water  than  he 
was  entitled  to,  upon  the  basis  suggested,  and  he  claims 
an  absolute  right  to  use  certain  specific  amounts  regard- 
less of  the  amount  of  the  supply. 

I  am  of  the  opinion,  therefore,  that  the  ctrcuit  court, 
instead  of  rendering  the  decree  appealed  from  should  have 
decreed  that  the  respondent  be  restrained  and  enjoined 
from  using  any  more  of  the  water  than  an  equal  share  with 
the  other  pasties  named,  whenever  there  was  not  a  suffi- 
cient quantity  of  it  in  the  said  stream  to  fully  supply  them 
all.  Such  a  decree  can  be  enforced  in  the  mode  pointed 
out  in  Olmstead  v.  Loomis,  9  N.  Y.  423,  and  approved  by 
this  court  in  City  qf  Salem  Co.  v.  Scdem  F.  S  Af.  Co.,  12  Or. 
867,  or  by  any  other  suitable  and  practicable  mode  which 
may  be  adopted. 

The  contention  in  Olmstead  y.  Zroomis  was  in  regard  to  the 
use  of  water  for  hydraulic  purposes,  but  I  think  the  prin- 
ciple is  equally  applicable  to  a  case  like  the  present  one. 
Under  this  view,  the  decree  appealed  from  must  be  reversed, 
and  a  decree  entered  in  accordance  with  the  principle  above 
laid  down,  and  the  case  remanded  to  the  said  circuit  court 
with  directions  to  enter  such  decree  as  the  decree  of  that 
court,  and  enforce  it  by  such  mode  of  procedure  as  to  the 
said  court  may  seem  most  suitable  and  proper.  Neither 
party  will  be  entitled  to  costs  and  disbursements  in  the 
suit  or  upon  the  appeal,  but  each  is  required  to  pay  the 
costs  and  disbursements  which  he  has  incurred.  The  costs 
and  disbursements,  however,  which  may  be  incurred  in 
the  enforcement  of  the  decree  shall  be  taxed  against  the 
respondent  in  case  he  refuses  to  observe  its  terms. 
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[FUed  April  14,  UPO.  ] 

ALFRED     FREEKSEN,     Respondent,    v.    EPHRIAM 
TURNER.  Appellant, 

Pleadtno— TlNCSitTjLnr  Allsojltion—Rkkvdt.— Where  the  allegatloni  of  a  compUInt 
Indicate  a  fact,  and  evidence  thereof  Is  admitted  under  it,  an  exception  to  Its 
admiasiou  is  not  tenable  although  the  allegations  regarding  the  fkct  are  Ttgue  and 
indeflnlte.  The  remedy  of  the  defendant  in  such  a  case  Is  bj  motion  to  compel  th« 
plaintur  to  make  the  complaint  more  definite  and  certain. 

Appeal  from  Linn  county:  R  S.  Boise,  judge. 
The  facts  in  the  case  are  shown  in  the  opinion. 
O.  H.  Irvine,  for  Appellant. 
J.  J.  Whitney,  for  Respondent. 

Per  Curiam. — This  action  was  brought  by  the  re- 
spondent against  the  appellant  to  recover  the  value  of 
labor  performed  by  the  respondent  in  summer-fallowing 
certain  land  belonging  to  the  appellant^  a^d  was  tried  in 
the  circuit  court  by  a  jury.  It  appears  from  the  bill  of 
exceptions  that  upon  the  trial  thereof  the  respondent 
offered  himself  as  a  witness  in  his  own  behalf,  and  after 
testifying,  in  substance,  that  he  and  appellant  had  entered 
into  a  written  agreement  or  lease  for  the  leasing  of  appel- 
lent's  farm  to  him  for  the  year  ending  October  1,  1889, 
which  provided,  among  other  things,  for  doing  the  sum- 
mer-fallowing in  controversy,  his  counsel  asked  him: 
"What,  if  any,  oral  agreement  or  imderstanding  was 
made  between  plaintiff  and  defendant  on  the  day  said  writ  . 
ten  contract  was  executed  and  after  the  execution  thereof 
in  regard  to  defendant  paying  for  said  summer-fallow  in 
case  he  (defendant)  should  sell  said  farm  or  not  rent  the 
fiame  to  plaintiff  for  another  year?" 

The  appellant's  counsel  objected  to  the  question  upon 
the  ground  that  the  same  was  incompetent — that  there 
were  no  allegations  in  the  pleadings  of  any  modification  of 
any  written  contract  of  rental  for  the  year  ending  October 
i,  1889.  The  trial  court  overruled  the  objection,  and  the 
witness  was  allowed  to  testify,  that  on  the  day  the  written 
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contract  was  executed,  and  after  the  execution  thereof, 
the  respondent  and  api>ellant  made  and  entered  into  an 
oral  agreement  or  contract  whereby  the  appellant  agreed 
to  pay  the  respondent  for  said  summer-fallowing,  in  case 
appellant  should  sell  said  farm,  what  the  same  was  reason- 
ably worth.  The  appellant's  counsel  excepted  to  the  rul- 
ing, which  constitutes  his  only  ground  of  error  relied  on 
in  this  court 

We  have  examined  the  pleadings  in  the  case  and  are  of 
the  opinion  that  the  admission  of  the  said  testimony  was 
not  error  affecting  the  substantial  rights  of  the  appellant. 
The  respondent  alleged  in  his  complaint  that  on  Novem- 
ber — ,  1886,  the  appellant  and  himself  entered  into  a 
written  contract  whereby  the  appellant  rented  and  leased 
to  respondent  his  land,  and  set  out  the  terms  and  condi- 
tions of  the  said  lease.  He  further  alleged  that  after  the 
termination  of  said  written  lease,  he  and  appellant  had  a 
further  understanding  that  he  was  to  occupy  and  cultivate 
said  land,  put  the  plow  land  into  grain,  harvest  the  grain, 
put  one-third  in  the  warehouse  for  appellant,  for  the  use 
or  rent  of  the  land;  that  respondent  continued  to  so  culti- 
vate the  land  up  to  the day  of  September,  1889,  and  after 

the  termination  of  said  written  lease  it  was  understood 
and  agreed  between  the  parties  that  appellant  was  to  pay 
respondent  for  all  and  any  work  done  by  him  on  said  land 
with  the  exception  of  that  which  was  necessarily  done  in 
putting  in  the  grain,  harvesting  and  storing  it;  that 
resx>ondentduly  performed  all  the  conditions  of  said  written 
contract  or  lease  on  his  part,  and  thereafter  duly  per- 
formed all  the  conditions  of  said  ''oral  agreement*'  or 
understanding  between  respondent  and  appellant  on  his 
part  It  is  evident  that  the  respondent  intended  to  count 
upon  an  oral  agreement  where  there  previously  had  been 
a  written  agreement  between  the  parties  by  which  the 
land  was  leased.  It  is  true  that  the  written  agreement,  to 
which  the  oral  agreement  claimed  by  respondent  to  have 
been  supplemental,  was  alleged  to  have  been  made  in 
November,  1886.    If  it  were  not,  however,  made  at  that 
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time,  but  made  as  alleged  by  appellant  in  1888,  it  was  only 
a  variance,  and  could  not  have  prejudiced  the  appellant  in 
his  defense.  The  complaint  is  not  a  model  of  good  plead- 
ing. It  is  very  loosely  drawn  and  ambiguous;  but  the 
remedy  in  such  cases  is  by  motion  to  make  the  pleading 
more  definite  and  certain. 
The  judgment  appealed  from  will  be  affirmed* 


fFUed  ApiUH,  1B90.1 


4  ml       LINN   W.   WOODS,   Appellant,  v.  THE   TOWN   OP 

PEINEVILLE,  Respondbnt. 

ICuNiciPJLL  CORPOEATiON— FowEE  TO  Rbstraiv  Drunkbnvis.— The  power  la  con- 
ferred upon  the  council  of  the  town  of  PrinevlUe  by  its  charter  (Sesiion  Acts,  1890t 
p.  116)  to  prevent  and  restrain  drunkenness.  Under  this  power  the  council  may  pr^ 
hibit  the  furnishing  or  giving  Intoxicating  liquors  to  an  habltoal  drunkard  or  one 
who  is  In  the  hahlt  of  becoming  Intoxicated. 

Flxadino— TowK  OBDiNAiicx.^The  prooeedings  In  a  reoorder*8  court  to  enforce  the 
ordinances  of  a  town  are  necessarily  summary ;  but  In  pleading,  the  substance  of 
all  that  Is  legally  necessary  must  appear,  and  in  declaring  on  an  oidinance  it  Is 
suiBcient  to  plead  Its  legal  effect.  It  might  have  been  set  out  In  ho/ec  verfM,  bat  this 
form  is  not  indispensable.  In  declaring  upon  a  town  ordinance,  It  is  generally 
suflBcient  If  the  comi^aint  follow  the  descriptive  woids  of  such  ecdtnanee. 

Yaudity  op  Town  Ordinangb— Proof.— In  enforcing  a  town  ordinance,  its  passage 
must  be  made  to  appear,  and  its  legality  will  then  be  determined'  by  the  charier 
and  by  what  is  contained  in  such  0(rdin«noe. 

Appeal  from  Wasco  county:  J.  H.  Bird,  jndge. 

The  information  upon  which  the  defendant  was  convicted 
before  the  recorder  of  the  city  of  Prineyille,  is  in  substance 
as  follows:  "The  said  Ldxin  W.  Woods,  on  the  tenth  day  of 
February,  1889,  in  the  town  of  Prineville,  within  the  cor- 
porate limits  thereof,  did  furnish  Alex.  Conley  intozicatiiig 
liquors,  to  wit,  beer  and  whisky;  the  said  Alex.  Conley 
being  then  and  there  an  habitual  d,runkard,  and  prior 
thereto  having  been  declared  an  habitual  drunkard  by  the 
town  council  by  an  ordinance,  which  made  it  unlawful  for 
any  person  to  furnish  the  said  Alex.  Conley  any  sptdtu* 
ous,  malt  or  vinous  liquors,"  etc.  The  plaintiff  sued  out  a 
writ  of  review  and  brought  the  record  into  the  circuit 
court,  where  the  ^ame  was  examined  and  the  judgment  of 
.conviction  was  affirmed,  from  ^shich  Jie  has  appealed  to 
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this  court.  Befcre  pleading  not  guilty  in  the  recorder's 
court  the  present  plaintiff  demurred  to  the  information, 
but  the  same  was  overruled  and  he  then  pleaded  not  guilty. 
Counsel  stipulated  that  this  cause  shouid  be  heard  here 
instead  of  Pendleton. 

/.  i^.  Moore,  for  Appellant 

Geo.  W.  Bame8  BAd  M.  E,  Brink,  for  Respondent 

Strajsan,  J.,  delivered  the  opinion  of  the  court 

The  argutnent  of  appellant's  counsel  presents  five  points 
for  consideration  on  this  appeal,  but  there  is  really  but  one 
question,  and  that  is  the  sufficiency  of  the  complaint  upon 
which  the  appellant  was  tried  before  the  recorder.  So  far 
«s  may  be  necessary  to  the  proper  disposition  of  the  case, 
these  objections  will  be  sepaorately  noticed. 

1.  The  first  question  presented  is  the  alleged  invalidity 
of  the  ordinance  under  which  the  complaint  was  made. 
That  depends  on  the  authority  conferred  by  the  charter. 
By  section  21  of  the  charter,  ''the  council  has  power  with* 
in  the  corporate  limits —  •         •        ♦        •       • 

''4.  To  license,  tax,  regulate^  restrain  or  suppress  bar* 
rcx>ms,  tippling  houses  Mid  all  places  where  spirituous  or 
malt  liquors  are  sold,  billiard  saloons,  bowling  alleys^ 
theatrical  and  other  exhibitions,  shows  and  public  amuse* 
ment,  and  to  suppress  bawdy  houses^  gaming  and  gambling 
bouses;  provided^  that  no  law  or  part  thereof  authorizing 
any  tribunal  or  officer  of  Wasco  county  to  grant  tavern  or 
grocery  license  shall  apply  to  persons  vending  liquor 
within  the  corporate  limits  of  tho  town  of  Prineville." 

The  plain  intent  of  this  section  was  to  confer  upon  the 
ooimcil  authority  to  license,  tax,  regulate,  restrain  c^ 
suppress  barrooms,  tippling  houses,  etc,  and  the  exclusive 
authority  to  license  the  sale  of  liquors,  within  the  corporate 
limits  of  said  town. 

Subdivision  15  of  the  same  section  of  the  charter  em- 
powers tbe  coundl  to  prevent  and  restrain  "drunkenness.^' 
To  prohibit  the  sale  or  giving  of  intoxicating  liquors  to  an 
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habitual  drunkard  is  one  way  of  "preventing''  and 
"restraining " drunkenness.  It  is  not  for  the  court  to  say 
whether  it  is  the  best  way  or  not,  nor  is  it  material.  It  is 
evident  if  no  liquor  is  sold  or  given  to  such  person,  to  that 
extent  the  object  of  this  provision  of  the  charter  is  accom- 
plished. I  think  that  the  ordinance,  so  far  as  it  prohibits 
the  furnishing  of  intoxicating  liquors  to  an  habitual  drunk 
ard,  is  within  the  powers  granted  by  the  charter  and  must 
be  upheld. 

2.  It  is  next  objected  that  said  ordinance  is  not  properly 
pleaded.  In  discussing  this  objection,  it  must  be  remem- 
bered that  this  proceeding  was  instituted  in  an  inferior 
court,  where  rigid  technicality  would  be  subversive  of  the 
whole  purpose  of  the  law  in  the  organization  of  such  courts. 
There  proceedings  are  necessarily  summary;  but  the  sub- 
stance of  all  that  is  legally  requisite  must  appear.  There 
are  two  modes  at  common  law  of  bringing  any  writing 
upon  the  record  by  pleading, — one  was  to  set  it  out  in  Tiaec 
verba,  and  the  other  was  to  plead  it  according  to  its  legal 
effect,  and  this  rule  remains  unchanged  by  any  provision 
of  our  Code.  The  pleader  evidently  sought  to  avail  him- 
self of  the  latter  mode,  and  while  the  matter  might  have 
been  stated  with  greater  fullness  and  particularity,  I  am 
not  prepared  to  hold  that  it  is  insufficieubly  pleaded.  The 
substance  of  so  much  of  the  ordinance  as  was  material  is 
stated,  and  from  this  its  legal  effect  is  apparent 

8.  It  is  next  claimed  that  the  complaint  is  insufficient 
because  it  fails  to  allege  that  the  defendant  knowingly 
furnished  the  spirituous  liquor,  etc.  On  this  point,  so  far 
as  appears,  the  complaint  follows  the  descriptive  words  of 
the  ordinance,  and  in  indictments  founded  ui)on  statutes 
that  is  ordinarily  sufficient.  It  will  hardly  be  claimed  that 
a  stricter  rule  ought  to  be  applied  to  this  pleading. 

4.  It  is  next  suggested  that  the  validity  of  the  ordinance 
was  not  proven,  and  the  evidence  offered  was  insufficient 
Neither  of  these  is  presented  by  this  record.  The  pcLSsage 
of  the  ordinance  by  the  council  was  all  on  that  subject 
which  the  town  need  make  appear  on  the  trial  before  the 
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recorder.  When  its  passage  was  shown,  its  legality  or 
illegality  did  not  depend  on  proof,  but  upon  the  charter 
and  what  it  contained.  Whatever  evidence  was  offered 
does  not  appear,  and  if  it  did,  review  is  rot  the  proper 
proceeding  to  re-try  a  question  of  fact,  unless  possibly  in 
some  exceptional  case,  which  have  not  as  yet  been  brought 
before  the  courts  of  this  State. 

5.  It  is  next  contended  that  this  ordinance  is  in  conflict 
with  the  general  statute  of  the  State,  which  makes  it 
unlawful  for  any  person  to  knowingly  sell  any  spirituous 
or  intoxicating  liquors  to  any  intoxicated  person  or  to  any 
person  in  the  habit  of  becoming  intoxicated.  Session 
Acts,  1876,  p.  8.  The  course  of  legislation  in  this  State 
and  the  tendency  of  judicial  opinion  are  to  leave  this  ques- 
tion in  the  hands  of  municipalities.  Charters  with 
enlarged  powers  have  been  constantly  granted  to  the 
cities  and  towns,  to  enable  them  to  deal  with  it  in  such 
manner  as  their  particular  condition  may  require.  The 
charter  of  the  town  of  Prineville  is  an  example  of  that 
character.  Counsel  for  appellant  cite  Barton  v.  La  Grande, 
17  Or.  577,  as  tending  to  support  his  objections  to  the  insuf- 
ficiency of  this  complaint;  but  the  main  question  there  was 
the  construction  of  the  charter  relating  to  the  right-  of 
api)eal,  and  in  what  cases  the  writ  of  review  was  the 
appropriate  remedy.  The  sufficiency  of  a  complaint  in 
such  case  was  not  involved.  Such  legislation  as  that 
under  consideration  relates  to  the  piece  and  good  order  of 
the  town.  It  is  an  exercise  of  the  jwlice  power  of  the 
State,  confided  to  the  authorities  of  the  town  by  the  char- 
ter, and  as  long  as  it  is  kept  within  proper  limits  will  be 
steadUy  upheld. 

The  judgment  of  the  court  below  will  be  af&rmed. 
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U^    LUTE  SAVAGE,  Appellant,  v,  JOHN  SAVAGE  m  al., 

Respondent. 

pARTiTtON  OF  Lans»— Statxtte.— The  rlfiht  to  partition  lands  Is  regulated  by  statute  In 

this  Stale. 
Partition— Reyicrsioner  or  RsMAiNDERMAV.^Prior  to  the  enactment  of  secUon  428^ 

Hlil's  Code,  a  panliion  suit  could  not  be  maintained  by  a  reTersioner  or  remainder- 

man,  and  the  rule  Is  unchanged  by  the  Code. 
Rkvkrsionbrb— Remaindermen.— They  may  be  made  d^endanit  in  a  suit  for  partition, 

but  there  is  no  statute  itr  this  State  which  enables  them  to  sue  as  plaintiff^ 
PAJtTrrioN— Who  May  Sue.— The  right  Is  only  given  to  one  having  actual  or  constnio- 

tlve  possession  of  lands  sough  t  to  be  partitioned.  A  remainderman  or  reTersioner  has 

neither,  but  simply  an  estate  to  vest  in  fuiuro. 
Sbxbin— Possession.— Seisin  and  posFession  as  now  undentood  mean  sobstantlaUy  tbe 

same  thing.    To  constitute  seisin  in  fact,  there  must  be  an  actual  possession  of  the 

land;  to  constitute  seisin  in  law,  there  must  be  a  right  of  Immediate  possession 

according  to  the  nature  of  the  interest 
Life  Tenant— Right  of  Entry— PARTiTioK.—Where  the  life  tenant  is  in  possession 

and  there  Is  no  present  right  of  entry  in  the  remainderman  or  reversioner,  they  are 

not  oonstructlvely  seised. 

Appeal  from  Marion  county:  R.  P.  Boise,  judge. 

This  is  a  suit  for  partition.  The  complaint  alleges  that 
the  plaintiff  and  the  defendants,  with  the  exception  of  the 
defendant  EUlen  Savage,  are  the  owners  in  fee  simple  and 
tenants  in  common  and  hold  and  are  in  possession  of  the 
lands  sought  to  be  partitioned,  and  which  are  particularly 
described  in  the  complaint.  It  is  then  alleged  that  the 
said  defendant  Ellen  Savage  has  a  life  estate  in  and  to  said 
lands  which  constitute  her  entire  interest  in  and  to  the 
same.  John  Savage,  one  of  the  defendants,  demurred  to 
the  complaint  for  the  reason  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  which  was  sustained 
by  the  court  below,  and  a  final  decree  entered  dismissing 
the  suit,  from  which  the  plaintiff  has  appealed. 

W.  H.  ffdmesy  for  Appellant 

J.  J.  Murphy,  for  Respondent 

Strahan,  J.,  delivered  the  opinion  of  the  court 

It  was  conceded  upon  the  argument  of  this  cause  that  the 
defendant  Ellen  Savage  has  a  life  estate  with  all  of  its 
incidents  in  the  land  sought  to  be  partitioned,  and  that. 
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the  plaintiff  with  the  defendants,  except  Ellen  Savage, 
have  either  the  remainder  or  reversionary  interest  therein,* 
and  none  other,  and  the  question  presented  and  argued 
was,  whether  or  not,  under  such  state  of  facts,  the  plain- 
tiff could  maintain  this  suit. 

The  right  to  the  ]>artition  of  lands  is  regulated  by  statute 
in  this  State,  and  consequently  an  examination  of  the  sources 
of  jurisdiction,  and  whether  it  was  originally  at  law  or  in 
equity,  or  was  exercised  concurrently  by  both  jurisdic- 
tions, would  be  unprofitable.  Section  423,  Hill's  Code, 
provides:  "When  several  i)erson8  hold  and  are  in  jwsses- 
sion  of  real  property  as  tenants  in  common,  in  which  one 
or  more  of  them  have  an  estate  of  inheritance,  or  for  life 
or  years,  a  suit  may  be  maintained  by  one  or  more  of  such 
persons  for  a  partition  thereof  according  to  the  respective 
rights  of  the  persons  interested  therein,  and  for  a  sale  of 
such  property,  or  a  part  of  it,  if  it  appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners." 
This  provision  has  been  the  law  here  ever  since  the 
twenty-second  of  December,  1853,  at  which  time  it  was 
enacted  by  the  Territorial  legislature,  and  by  its  terms 
took  effect  on  the  first  day  of  May,  1854.  Laws  of  Ore- 
gon, 1855,  pp.  152,  159. 

It  was  copied  almost  literally  from  the  Code  of  Civil  Pro- 
cedure of  the  State  of  New  York.  New  York  Annotated 
Code,  §  1532. 

Before  preceding  to  an  examination  of  the  provision  of 
the  Code,  it  may  be  well  to  see  what  was  the  rule  prior  to  its 
enactment  In  Evans  v.  ^a^«tot^,L.R.5Ch.Rep.340,the 
Court  said:  **The  case,  therefore,  falls  within  the  ordinary 
rule  that  the  court  will  not  allow  a  partition  suit  to  be  main- 
tained by  a  reversioner.  This  rule  is  not  merely  technical, 
but  is  founded  on  good  sense  in  not  allowing  the  reversioner 
to  disturb  the  existing  state  of  things.  There  might  be  a 
tenant  for  life  of  the  whole,  and  several  tonant.s  in  com- 
mon in  reversion,  in  which  case  the  inconvenience  would 
be  obviously  very  great  At  all  events,  the  rule  is  unques 
.tionably  settled."    And  this  was  affirmed  on  appeal;  L.  R 

XIX.  Ob.-^ 
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8  Eq.  469.  The  very  case  8Tipi)osed  by  the  court  is 
actually  presented  by  this  record.  So  in  Striker  v.  MotU  2 
Paige  Ch.  887,  it  was  held  that  a  party  who  had  a  future 
contingent  interest  in  an  undivided  share  of  real  estate, 
could  not  sustain  a  suit  for  partition  of  the  property. 

This  case  was  decided  in  1831.  Brownell  v.  BrownelU  19 
Wend.  867,  involved  the  same  question,  and  arose  under 
the  statute  rendering  possession  necessary  to  the  main- 
tenance of  the  suit,  and  while  holding  that  an  actual  pedis 
possessio  was  not  necessary,  still  the  plaintiff  must  then 
nave  been  entitled  to  the  possession,  and  that  she  would 
not  be  entitled  until  after  the  termination  of  the  estate  for 
lives;  and  that  a  partition  made  at  that  time  might  be  a 
very  unequal  one  at  the  termination  of  such  lives.  The 
distinct  question  here  presented  came  finally  before  the 
court  of  appeals  in  Sullivan  v.  Sullivan,  66  N.  Y.  87,  and 
the  decision  was  adverse  to  the  views  of  the  appellant 
in  this  case. 

The  distinction  drawn  by  most  of  the  authorities  in 
relation  to  remaindermen  and  reversioners  as  plaiu  tiffs  and 
defendants  must  not  be  overlooked.  It  is  the  gist  of  the 
present  controversy.  It  is  conceded  by  all  the  authorities, 
and  I  think  plainly  provided  for  in  the  sta.tute,  that  they 
may  be  made  defendants,  and  the  effect  of  a  decree  against 
them  as  well  as  others  is  declared  by  section  432,  Hill's 
Code;  but  in  this  State  there  is  no  provision  of  law  which 
enables  them  to  come  into  court  as  jHaintiffs  and  compel 
th^  tenant  for  life  to  submit  to  a  partition. 

In  Sullivan  v.  Sullivan,  sujna,  it  was  held,  that  although 
remaindermen  and  reversioners  might  be  made  parties 
defendant  to  an  action,  they  could  not  institute  the  action, 
at  least  as  against  others  not  seized  of  a  like  estate  in 
common  with  them.  The  right  is  onl^'  given  to  one 
having  actual  or  constructive  possession  of  the  lands 
sought  to  be  partitioned.  A  remainderman  has  neither, 
but  simply  an  estate  to  vest  in  i)Ossession  in  futuro.  And 
Ihc  court  said:  **There  was  no  tenancy  in  common  by  the 
plaiuiiff  v^'ilh  either  of  the  defendants,  and  the  plaintiff  did 
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not  hold  and  was  not  in  possession,  either  actually  or  con- 
structively, of  any  part  of  the  lands  sought  to  be  parti- 
tioned. We  think  it  too  well  settled  by  authority,  as  well 
as  upon  principle,  that  a  remainderman  cannot,  against 
others  not  seized  of  a  like  estate  in  common  with  him, 
maintain  the  action  to  disturb  the  rule.  If  the  action 
should  be  extended  and  the  benefit  given  to  other  parties, 
it  must  be  done  by  legislation."  No  doubt,  acting  upon 
the  suggestion  of  tiie  court  in  this  case,  the  legislature  of 
the  State  of  New  York  thereafter  amended  section  1538  of 
the  Code  of  Civil  Procedure,  whereby  it  was  provided : 
''Where  two  or  more  persons  hold  as  joint  tenants  or  as 
tenants  in  common,  a  vested  remainder  or  reversion,  any 
one  or  more  of  them  may  maintain  an  action  for  the  parti 
tion  of  real  property  to  which  it  attaches,  according  to 
their  respective  shares  therein,  subject  to  the  interest  of 
the  person  holding  the  particular  estate  therein,  but  no 
sale  of  the  premises  in  such  action  shall  be  made  except 
by  and  with  the  consent,  in  writing,  to  be  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed,  to  be 
recorded  by  the  person  or  persons  holding  such  particular 
estate  or  estates;  and  if  In  such  action  it  shall  api)ear  in 
any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must 
be  dismissed." 

Now,  if  the  rule  contended  for  so  ably  by  appellant's 
counsel  had  prevailed  in  New  York  prior  to  the  enactment 
of  this  statute,  its  enactment  was  superfluous  and  wholly 
unnecessary.  It  was  passed  not  to  settle  a  disputed  ques- 
tion  of  law,  but  to  confer  a  new  right  upon  remaindermen 
and  reversioners  after  it  had  been  solemnly  adjudged  by  the 
court  of  last  resort  that  they  did  not  possess  such  right 
under  the  then  existing  law,  and  the  recognition  of  such 
right  here  by  the  court  would  be  nothing  less  than  plain 
judicial  legislation.  It  would  amount  to  the  introduction 
of  the  rule  here  by  the  court,  which  required  an  express 
act  of  the  legislature  in  the  State  of  New  York  to  introduce 
there. 
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Seisin  and  possession,  as.  now  understood,  mean  the  same 
thing.  To  constitute  seisin  in  fact,  there  must  be  an  actual 
possession  of  the  land;  for  a  seisin  in  law,  there  must  be  a 
right  of  immediate  possession  according  to  the  nature  of 
the  interest,  whether  corxx)real  or  incorporeal.  1  Wash. 
Real  Prop.  62. 

Under  this  view  there  can  be  no  seisin  in  law  where 
there  is  not  a  present  right  of  entry.  And  where  the  life 
tenant  is  in  possession  and  there  being  no  present  right  of 
entry  in  the  remainderman  or  reversioner,  they  are  not  con- 
structively seized,  and  neither  can  maintain  a  suit  as 
plaintiff  for  partition.  The  authorities  generally  sustain 
thia  view.  Bonner  v.  The  Proprietors  cf  Kennebeck^  7  Mass. 
475;  Bickard  v.  Bickard,  13  Pick.  251;  O'Doagherty  v.  Aid- 
rich,  5  Deuio,  385;  Burhan  v.  Burhan,  2  Barb.  Ch.  398; 
Whiiten  v.  Whitien,  36  N.  H.  326;  SUvens  v.  Enders,  13  N. 
J.  271;  Taller  v.  Wiseman,  2  Ohio  St  207;  8  Pomeroy's 
Eq.  Juris,  §  1388,  note  1. 

Ck>unsel  for  appellant  claims  that  because  persons  own- 
ing interest  in  remainder  or  reversion  are  mentioned  in 
section  432,  Hill's  Code,  as  defendants  who  are  bound  by 
the  decree,  that  therefore  the  same  persons  may  be  plaint- 
iffs; but  the  conclusion  does  not  follow.  One  conclusive 
answer  to  this  argument  is  that  the  legislature  has  not. 
seen  proper  to  open  the  door  wide  enough  to  let  them  into 
court  as  plaintiffs,  but  has,  by  the  section  referred  to,  and 
other  sections  in  the  same  connection,  authorized  such 
persons  to  be  made  defendants.  Counsel  for  appellants 
also  referred  to  the  opinion  of  Denio,  C.  J.,  in  Blakeley  v. 
Oalder,  15  N.  Y.  617,  with  much  confidence.  That  opinion, 
if  law,  does  sustain  the  appellant's  contention;  and  while 
it  was  delivered  by  a  very  eminent  jurist,  and  was  con- 
curred in  by  others  equally  distinguished,  it  was  not  then 
adopted  as  law  by  the  court,  and  has  never  received  the 
sanction  of  the  court  in  which  it  was  pronounced. 

We  think  the  decree  appealed  from  is  correct  and  must 
beafBrmed. 
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IFlled  Aprai4,  189a] 

BENJAMIN    WINDSOR,    AppbLlant,   v.    HIRAM        |  S  ^ 
8IMPKINS,    Respondent. 

PKiTTiOK— SnBiir.— A  plaltitlff  csnnot  bring  a  soft  ftir  th«  iMUtitloii  of  land  nnlfla  he 
be  Id  the  poasearion  thereof.  Bach  rait  wlH  not  lie  egalnst  one  In  the  actual  poa- 
seaion,  who  1b  holding  adyeraely  to  the  plalnttif.  In  sach  oaae  the  plaintiff  mnit 
regain  poaeflsion  bj  action,  If  necessary,  before  he  cfen  maintain  a  rait  fior  partition. 

Appeal  jfrom  Polk  county:  R  P.  Boise,  judge. 
Gfeo.  O.  Bingham,  for  Appellant 
TT.  H.  Holmes,  for  Resjjondeiit. 

Per  Curiam. — The  circuit  court  properly  dismissed  the 
appellant's  complaint  The  parties  to  the  suit  were  not 
holding  and  in  possession  as  tenants  in  common  of  the 
premises  in  controversy.  There  was  no  unity  of  posses- 
sion between  them  regarding  the  said  premises.  Accord- 
ing to  the  referee's  report,  Alfred  Simpkins,  who  had 
purchased  the  premises  and  was  in  possession  of  them, 
claiming  to  be  the  owner  thereof  in  good  faith,  sold  and 
conveyed  them  by  warranty  deed  to  the  respondent  long 
prior  to  the  commencement  of  the  suit;  and  the  latter  paid 
the  consideration  price  therefor  ''and  in  good  faith  believed 
that  he  was  getting  the  full  and  complete  title  thereto,  and 
has  at  all  times  since  denied  the  rights  of  possession  of  the 
respondent  and  excluded  him  therefrom."  The  appellant 
had  no  seisin  of  the  premises,  either  in  law  or  in  fact,  and 
must  recover  possession  of  them  in  a  proper  action  before 
he  will  gain  such  a  standing  in  court  as  will  enable  him  to 
maintain  a  suit  for  the  partition  thereof. 

The  decree  appealed  from  must  be  affirmed. 
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State,  where  a  third  person  indorses  a  bill  or  note  before 
it  is  delivered  to  the  payee  or  indorsed  by  him,  he  is  prima 
fade  liable  as  a  second  indorser. 

In  Kamm  v.  HoUOndy  2  Or.  60,  the  question  was  jxresented 
as  to  the  liability  a  third  party  assumed  who  indorses  his 
name  in  blank  on  the  back  of  a  negotiable  pai>er  before  it 
is  delivered  to  the  payee  and  indorsed  by  him,  and  the 
court  held  that  he  became  liable  as  an  indorser  and  as  such 
was  entitled  to  due  demand  and  notice  of  non-payment  So 
in  Cogswell  v.  Eayden,  5  Or.  23,  the  court  says:  ''The  only 
presumption  that  can  arise  from  Cogswell's  indorsement 
is,  that  he  intended  to  become  a  second  indorser." 

For  its  reason  the  court  adopted  the  reasoning  assigned 
in  Bacon  v.  Burnham,  87  N.  Y.  616,  that  **it  must  be  sup 
posed,  in  the  absence  of  any  proof  to  the  contrary,  that 
perceiving  the  name  of  the  payee  in  the  note,  he  indorsed 
it  on  the  presumption  that  the  name  of  such  payee,  to 
whose  order  it  was  made  payable,  would  also,  at  some 
time,  appear  on  the  note,  for  only  thus  would  it  become 
negotiable."  See  also  Barr  v.  Mitchell,  7  Or.  346.  So  that 
whatever  diversity  of  opinion  may  exist  or  how — was  the 
question  res  Integra — ^we  might  be  disposed  to  regard  such 
liability  in  the  absence  of  explanatory  evidence,  the  rule 
of  commercial  law  in  this  particular  must  be  considered  as 
settled. 

But,  while  in  such  case,  when  a  third  person  indorses  a 
note  concurrently  with  its  execution,  and  at  or  before  its 
delivery  to  the  payee,  the  liability  assumed  is  presumpt- 
ively that  of  an  indorser,  it  may  be  shown  by  parol  evidence 
to  be  the  liability  of  a  joint  maker,  or  guarantor,  according 
to  the  intention  of  the  parties  as  disclosed  by  the  facts. 
Looking  at  the  note  with  its  indorsement,  and  upon  the 
facts  as  alleged,  the  defendants  were  presumptively  liable 
as  indorsers,  who  waived  demand,  protest  and  notice  of 
non-payment.  In  the  light  of  our  adjudications,  they  can 
not  be  regarded  prima  facie  as  joint  makers,  because, 
according  to  the  reason  assigned,  in  the  absence  of  explan- 
atory evidence,  the  presumption  is,  that  the  defendants 
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sapposed  that  they  would  incur  no  liability  until  after  the 
payee  had  first  indorsed.  According  then  to  the  facts  as 
alleged  in  the  complaint  they  are  liable  as  indorsers,  while 
by  virtue  of  the  facts  as  alleged  in  their  reply  the  defend- 
ants are  liable  as  joint  makers,  and  the  plaintiffs  have 
recovered  against  them  as  such  for  that  reason.  This  is 
inconsistent.  Upon  the  complaint  as  it  stands,  there  could 
be  no  such  recovery,  but  the  reply  cannot  obviate  this 
defect  or  vary  the  liability.  It  is  a  part  of  the  plaintiff's 
case,  and  the  necessary  facts  must  be  alleged  and  proved 
to  establish  such  liability.  In  a  word,  the  plaintiffs  cannot 
recover  in  such  case,  unless  their  complaint  contain  special 
averments  showing  the  facts  relative  to  the  transaction 
which  operate  to  charge  the  defendants  as  original  prom- 
isors or  joint  makers.  Mr.  Lawson  cites  numerous  cases, 
showing,  in  respect  to  these  irregular  indorsements,  that 
parol  evidence  is  admissible  to  prove  the  intention  of  the 
parties,  which,  when  ascertained,  determines  their  liability, 
but  the  cases  cited  also  show  that  the  facts  were  alleged 
in  order  to  sustain  such  a  recovery.  Lawson's  Rights  and 
Remedies,  §  1575,  and  note  of  authorities. 

The  complaint  in  Moore  v.  Oro88.  19  N.  Y.  227,*  alleged 
the  facts  that  the  indorsement  was  made  for  the  purpose 
of  pa3ring  for  coal  sold  and  delivered  by  the  plaintiff  to  the 
defendant  on  the  credit  of  such  indorsement,  etc.,  and  is 
referred  to  and  adopted  in  1  Abbott's  Fornis,  p.  237,  for  the 
purpose  of  showing  the  facts  necessary  to  be  averred  in 
such  case.  As  the  plaintiffs  claim  that  the  defendants 
were  joint  makers  of  the  note,  and  that  such  was  their 
understanding  and  contract,  these  are  facts  necessary  to  be 
averred  in  their  complaint,  and  the  defect  was  not  obviated 
by  their  statement  in  the  reply.  It  made  the  reply  incon- 
sistent with  the  complaint,  wiiich,  upon  the  facts  as  alleged, 
established  a  different  liability.  The  demurrer  to  the  new 
matter  set  up  in  the  reply  should  have  been  sustained. 

It  follows  that  the  judgment  must  be  reversed  and  the 
case  remanded  for  such  further  proceedings  as  may  be 
proper  in  the  premises. 

(1)  76  Am.  Deo.  826. 
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SUtement  of  (kcU. 
[Filed  April  14, 1890.] 

SARAH  L.  LUPER,  Objector  and  Appellant,  v.  MARY 
WERTS  AND  L  F.  SMITH,  Respondents. 

Will— What  Constitutks— Pbobate— What  Necessary.— Under  the  tUtnte  of  Ore- 
gon, eyery  wtlU  In  order  to  be  effective.  Is  required  to  be  In  writing,  signed  by  tlie 
testAtor,  or  by  some  other  person  under  his  direction  in  his  presence,  and  attested 
by  two  or  more  competent  witnesses,  subscribing  their  names  to  the  will  in  the 
presence  of  the  testator.  And  in  order  to  admit  the  will  to  probate,  it  most  be 
proven  to  have  been  so  signed  and  attested,  and  that  the  testator  in  the  case  of 
the  disposal  of  goods  and  chattels,  was  over  the  age  of  18  years;  and  in  the  case  of  the 
disposal  of  real  property,  was  21  years  of  age  and  upwards,  and  waa  of  sonnd  mind. 

Attesting  Witnesb— Who  Is.- To  prove  the  attestation  of  the  will,  it  must  be  shown 
that  the  wllnesses  who  subscribed  iheir  names  to  It  did  so  at  the  request  of  the  tes- 
tator; that  they  saw  him  sign  It,  heard  him  acknowledge  it,  or  observed  acta  which 
unmistakably  indicated  that  he  had  signed  it  The  acknowledgment*  however, 
cannot  be  Inferred  ftom  mere  silence. 

Pbobatb  op  Will— What  Evidence  Necebbart.— The  proof  of  a  wlU  should  not  fisll 
because  the  testimony  of  the  subscribing  witnesses  thereto  is  insufflcient  to  estab- 
lish Its  execution,  provided  it  can  be  proven  by  other  competent  evidence,  or  by 
circumstances  clearly  indicating  its  execution;  but  where  such  proof  is  not  made^ 
courts  have  no  more  authority  to  adjudge  the  will  effective  than  they  would  have 
to  attempt  to  enforce  an  oral  expression  of  a  party  regarding  the  disposition  which 
should  be  made  of  his  property  at  his  death. 

Appeal  from  Linn  county:  R.  P.  Boise,  judge. 

Martin  Werts  died  in  the  county  of  Linn  on  the  thirtieth 
day  of  September,  1888.  The  deceased  at  the  time  of  his 
death  was  an  inhabitant  of  said  county,  and  left  real  and 
personal  property  owned  and  possessed  by  him  in  his  life- 
time, and  left  an  instrument  of  writing  in  the  form  of  a 
will  and  testament  which  purported  to  dispose  of  said 
property.  On  the  fifteenth  day  of  October,  1888,  the 
said  instrument  of  writing,  by  order  of  the  county  court, 
was  admitted  to  probate  in  the  common  form  as 
the  last  will  and  testament  of  the  deceased.  There- 
after and  on  the  third  day  of  November,  1888,  the 
appellant  Sarah  K  Lux>er  filed  in  said  county  court 
a  petiticm  to  vacate  the  order  admitting  said  will  to 
probate,  alleging  in  her  petition  that  she  was  the  daughter 
and  only  heir  at  law  of  the  deceased,  except  the  widow  of 
deceased,  Mary  Werts,  and  that  the  pretended  will  was 
void  in  that  the  testator  did  not  make,  sign  or  declare  in 
the  presence  of  the  witnesses  to  said  Instrument  that 
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the  same  was  his  last  will  and  testament,  nor  was  the  same 
attested  by  such  witnesses;  that  the  said  testator  was  not, 
at  the  time  of  signing  s^id  instrument,  of  sound  mind  and 
memory,  and  that  he  was  induced  to  sign  the  same  by 
undue  influence  exerted  over  him  by  said  Mary  Werts  and 
others  named  as  legatees  and  devisees  therein. 

An  answer  was  filed  to  the  said  petition  by  the  respond- 
ents, the  administrators,  with  the  will  annexed,  of  the 
deceased,  denying  the  allegations  thereof  as  to  the  un- 
soundness of  mind  and  memory  of  the  deceased,  as  to  the 
undue  influence,  and  as  to  the  will  not  having  been  prop- 
erly attested  by  the  witnesses. 

A  large  amount  of  testimony  was  taken  on  both  sides 
bearing  upon  the  said  issues  and  upon  which  the  said 
county  court  decreed  that  the  said  order  admitting  the  will 
to  probate  be  revoked  and  the  said  will  set  aside,  upon  the 
ground  that  the  same  had  not  been  duly  attested ;  from 
which  decree  the  respondents  took  an  api)eal  to  the  said 
circuit  court,  where  the  matter  was  again  heard  and  a 
decree  rendered  reversing  the  decision  of  the  county  court 
and  determining  that  the  said  instrument  of  writing  was  a 
valid  will  of  the  said  testator  and  duly  executed  as  such. 
From  which  decree  the  appeal  herein  was  taken. 

Hewitt  S  Irvine  and  Chaa.  E,  Wolverton,  for  Respondents. 

J.  K  Weatherford  and  W.  B,  Bilyeu,  for  Appellant, 

Thayer,  C.  J.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  allegations  and  proofs  herein  that 
one  Martin  Werts  and  Mary  Werts  were  husband  and  wife; 
that  at  the  time  of  their  marriage  said  Martin  was  a  bach- 
elor, and  said  Mary,  a  widow,  had  been  the  wife  of  one 
Smith,  by  whom  she  had  several  children  then  living;  that 
after  the  marrii^e,  said  Martin  became  the  head  of  the 
family,  and  nurtured  and  supported  the  said  children 
during  their  minority ;  that  he  and  the  said  Mary  had,  as 
the  fruit  of  their  marriage,  a  daughter,  the  said  Sarah  L. 
Luper,  api)ellant  herein;  that  after  the  said  Martin  Werts 
arrived  at  the  age  of  about  70  years  and  became  enfeebled 
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in  health,  he  ocmceived  the  idea  of  making  a  will  iispomttg 
of  his  property,  which  consisted  mainly  of  a  tract  of  land 
in  the  town  of  Tangent,  Linn  county,  and  employed  one  J. 
J.  Beard,  a  resident  of  said  place,  who  was  supposed  to 
have  some  skill  as  a  scrivemer,  to  prepare  it  for  him;  that 
the  said  Beard  subsequently  prepared  a  writing,  to  which 
the  said  Martin  Werts,  on  the  seventeenth  day  of  July, 
1888,  subscribed  his  mark,  and  which  was  also  subscribed 
by  M.  Peyser  and  said  Beard  as  witnesses.  The  said 
instsniment  is  as  follows: 

^'This  is  my  last  will  and  testament:  I  give  to  my  wife 
all  of  my  farm  and  appurtenances,  also  my  houses  and  lots 
in  Tangent,  during  her  natural  life ;  also  all  the  personal 
property  she  can  dispose  of  at  her  will ;  and  at  her  death 
the  farm  shall  be  divided  as  follows:  That  part  of  my 
farm  lying  north  of  the  county  road  running  through  my 
farm  shall  be  divided  equally  north  and  south.  I  give  to 
Sarah  Luper,  my  daughter,  the  east  half  of  said  land, 
containing  (82)  eighty  two  acres,  more  or  less;  and  the 
west  half  I  give  to  Mary  E.  Simpson,  the  vdfe  of  J.  H. 
Simpson,  and  all  of  the  farm  lying  south  of  said  county 
road  I  give  to  my  granddaughter  Mary  Smith  ;  also  give 
my  organ  to  Mary  Smith;  I  also  give  my  house  and  lots  in 
Tangent  (at  the  death  of  my  wife  Mary  Werts)  to  Lucinda 
Smith,  the  wife  of  L.  F.  Smith.  I  name  and,  request  E.  L. 
Bryan  to  be  the  executor  of  this  wilL 

••Hb 

"Witness:  **Marmn  x  Werts. 


**M.  Pbysebl 

•*J.  J.  Beard. 
"Dated  this  17th  day  of  July,  1888.'' 
The  said  Sarah  L.  Luper,  mentioned  in  said  writing,  was 
the  daughter  of  the  said  Martin  Werts;  the  said  Mary  E. 
Simpson,  a  daughter  of  his  wife  by  the  former  marriage ; 
the  said  Mary  Smith,  a  granddaughter  of  his  wife,  a 
daughter  of  her  son,  by  the  former  marriage,  and  the  said 
L.  F.  Smith,  husband  of  the  said  Lucinda  Smith,  was  a 
son  of  the  wife  by  her  former  marriage.    Mary  Smith,  the 
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granddaughter,  had  resided  with  Martin  Werts  from  the 
time  she  was  si-s  months  old  and  been  reared  by  him  and 
his.  wife  as  their  ohild; 

That  the  said  Miartin  Werts,  at  &e  time  he  executed  Hie 
said  writing,  waa  oompetent  to  make  a  will,  I  think  was 
established  by  the  eyidence  beyond  a  question.  He  was 
able  to  comprehend  the  condition  of  his  property,  his 
relations  to  the  persons  who  were,  should  or  might  have 
been  the  objects  of  his  county,  and  the  scope  and  bearings 
of  the  provisions  of  the  writing  he  intended  as  his  will; 
which  was  held  by  this  court  in  Ohrisman  v.  Chrisman,  16 
Or.  127t  to  be  sufficient  evidence  of  testamentary  capacity. 
Nor  do  I  think  that  the  evidence  in  the  case  was  sufficient 
to  warrant  the  presumption  that  undue  influence  was  exer- 
cised over  the  said  Werts  in  regard  to  the  disposition  which 
he  should  make  of  his  property  in  view  of  deat.i,  or  which 
induced  him  to  execute  the  said  writing  he  intended  as  his 
will.  Nor  do  I  discover  from  the  provisions  of  the  writing 
any  evidanoes  that  the  signer  of  it  was  actuated  by  a  spirit 
of  bias  or  prejudice  against  any  one  who  might  be  expected 
to  be  the  recipient  of  his  bounty,  or  in  favor  of  any  one 
upon  whom  he  sought  to  bestow  it.  Hid  bequest  to  his 
wife,  of  his  real  property  during  her  natural  life,  and  all 
the  personal  property,  absolutely  was,  under  the  circum- 
stances, a  just  and  wholesome  provision,  and  displayed 
wisdom  and  forethought  She  was  an  old  lady  and  was 
entitled  to  security  against  want  and  dependence  and  to 
that  attention  which  the  possession  of  property  commands. 
Why  he  attempted  to  bequeath  to  Mary  E.  Simpson  a  part 
of  his  farm  or  to  Lucinda  Smith  the  house  and  lots  in 
Tangent,  does  not  appear;  but  it  certainly  was  not  strange 
or  anomalous  under  the  circumstances  of  their  relations. 
And  the  bequest  to  Mary  Smith,  a  child  he  had  raised  from 
an  infant  and  who  was  still  of  a  tender  age  requiring  pro- 
visions for  her  support  and  maintenance,  was  very  natural 
and  proper.  The  appellant,  it  is  true,  was  his  own  child, 
and  it  would  ordinarily  be  expected  that  ho  would  bestow 
the  main  part  of  his  property  upon  her;  but  he  was  under 


126.  LuPER  V.  Werts  and  Smith.         [Sup.  Ct 

Opinion  of  the  Goart— Thayer,  C.  J. 

no  legal  or  moral  obligation  to  do  so.  She  had  a  husband, 
and  her  father  may  have  considered  that  her  pecuniary 
circumstances  were  already  adequate  to  her  condition  in 
life.  Children  have  no  vested  rights  in  the  property  of 
their  father  while  he  is  living,  or  any  interest  in  it  beyond 
a  bare  expectancy,  the  realization  of  which  depends  entirely 
upon  his  will;  and  if  he  were  to  disinherit  them  it  would  not 
affect  the  validity  of  his  will,  except  as  it  evinced  an  unnatural 
feeling  which,  if  proved  to  have  been  engendered  by  some 
designing  party,  might  be  evidence  of  undue  influence. 
The  more  serious  question  in  the  case  is,  whether  the  said 
writing  was  executed  with  the  formality  which  the  law 
requires  in  the  execution  of  wills.  The  statute  of  this 
State,  §  3069,  Ann.  Laws,  provides:  "Every  will  shall  be 
in  writing,  signed  by  the  testator,  or  by  some  other  person 
under  his  direction,  in  his  presence,  and  shall  be  attested 
by  two  or  more  competent  witnesses,  subscribing  their 
names  to  the  will,  in  the  presence  of  the  testator."  And 
it  was  held  by  this  court  in  Hubbard  v.  Hubbard^  7  Or.  42, 
that  **where  a  will  has  been  probated  in  common  form, 
and  the  validity  of  the  will  is  attacked  by  direct  proceed- 
ings, it  lies  upon  the  person  seeking  to  maintain  the 
validity  of  the  will  to  re-probate  the  same  by  original 
proof  in  the  same  manner  as  if  no  probate  thereof  had 
been  had,  except  as  to  such  matters  as  are  admitted  by 
the  pleadings.  In  every  such  proceeding  the  onusprobandi 
is  upon  the  party  propounding  the  will."  This  seems  to 
be  regarded  as  the  proper  rule  upon  the  subject,  and  I 
believe  it  to  be  correct  in  principle.  The  formal  probate 
having  been  made  ex  parte,  is  not  considered  of  any 
importance  when  the  validity  of  the  will  is  attacked  by  a 
direct  proceeding.  The  practice,  however,  in  such  cases 
would  be  very  much  simplified  if  the  legislature  were  to 
require  the  probate  court,  when  a  petition  for  the  probate 
of  a  will  was  filed,  to  issue  a  citation  to  be  served  upon  the 
parties  interested  in  the  estate,  to  show  cause  why  the 
will  should  not  be  admitted  to  probate,  and  have  any  con- 
test which  might  be  made  against  it  determined  upon  the 
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return  of  the  citation.  In  the  latter  case  the  burden  of 
proof,  to  show  that  the  will  offered  for  probate  was  exe- 
cuted according  to  law,  would  be  upon  the  proponent;  and 
the  court,  in  Hubbard  v.  Hubbard,  supra,  seems  to  have 
concluded  that  the  same  rule  would  obtain  upon  a  direct 
attack  of  the  validity  of  the  will  after  a  formal  probate 
thereof  had  been  had,  which  seems  to  me  to  have  been  a 
reasonable  conclusion. 

The  determination,  therefore,  that  the  said  paper  signed 
by  the  decedent^  and  evidently  intended  as  his  last  will  and 
testament,  was  executed  in  conformity  with  the  require- 
ments of  the  section  of  the  statute  above  set  out,  must 
depend  upon  the  sufficiency  of  the  evidence  given  upon  the 
part  of  the  proponents  to  establish  the  fact. 

The  legislature,  for  obvious  reasons,  required  the 
observance  of  certain  forms  in  the  execution  of  a  will.  It 
requires  that  the  will  shall  be  attested  by  two  or  more 
competent  witnesses,  subscribing  their  names  to  it  The 
said  paper  was  signed  by  two  persons,  who  were  compe- 
tent to  be  witnesses;  but  whether  they  attested  it  as  required 
by  the  statute,  is  the  question  to  be  solved  under  the 
evidence  given,  and  facts  and  circumstances  surrounding 
the  transaction.  Proof  of  the  attestation  does  not  alone 
depend  upon  the  testimony  of  the  subscribing  witnesses  to 
the  will;  the  latter  may  have  both  died,  still  the  proof 
could  properly  be  made.  In  the  latter  case,  proof  that 
their  signatures  to  the  will  were  in  their  own  handwriting, 
would  probably  be  sufficient;  but  in  this  case  the  propon- 
ents have  attempted  to  establish  jn-oof  of  the  attestation 
by  the  testimony  of  the  subscribing  witnesses  and  that  of 
others. 

The  testimony  Mpon  that  point  is  substantially  as  follows : 
J.  J  Beard,  one  of  the  subscribing  witnesses,  in  answer  to 
interrogatories  propounded  to  him,  testified  that  he  was  44 
years  old,  resided  at  Tangent,  and  was  a  railroad  agent; 
that  he  had  resided  there  since  1873;  that.he  was  acquainted 
with  Martin  Werts  in  his  life-time,  had  been  acquainted 
with  him  twelve  or  thirteen  years;  that  he  ti-ansacled 
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business  for  him;  made  out  a  deed,  acknowledged  a  mort- 
gage and  wrote  out  a  will  for  him;  that  the  will  was  made 
July  17,  1888,  at  the  request  of  Werts,  who  told  him  what 
provisions  to  make  in  the  will  at  the  time  it  was  made,  the 
names  of  the  legatees  mentioned  in  the  will  and  all  the 
terms  thereof. 

Question.  Did  he  seem  to  comprehend  at  that  time  what 
property  he  had?  Answer.  Ho  named  over  what  is  men- 
tioned in  the  will. 

Q.  State  whether  he  seemed  to  know  and  comprehend 
the  names  of  the  heirs  and  those  dependent  on  his  bounty? 
A.  He  named  over  all  that  are  mentioned  in  the  will. 

Q.  Where  was  the  will  written?  A.  At  my  office  at 
Tangent,  Linn  county,  Oregon. 

Q.     Where  was  it  signed?    A.  At  the  same  time. 

Q.  State  how  it  was  signed.  A.  Mr.  Werts  signed  it 
by  a  mark. 

Q.  What  kind  of  a  mark  and  who  made  the  mark?  A. 
It  was  a  mark  made  with  a  pen  and  ink,  a  cross;  I  made 
the  mark  while  Mr  Werts  had  hold  of  theend  of  the  pen. 

Q.  Who  wrote  the  name  at  the  bottom  **Martin  Werts*' 
and  the  words  ''his  mark"  above  and  below  the  cross?  A. 
I  did. 

Q.  At  whose  request?  A.  Well,  I  don't  know  whether 
he  requested  me  to  write  it  or  not;  I  don't  think  he  did; 
I  asked  him  if  he  could  sign  it,  and  he  said  no,  he  couldn't 
write;  I  wrote  his  name  and  asked  him  to  make  his  mark. 

Q.  Did  you  know  whether  it  was  his  desire  to  have  you 
write  his  name  for  him,  or  not?  A.  I  do  not  know  whetiier 
it  was  or  not,  but  presume  it  was. 

Q.  State  whether  he  knew  you  wrote  it,  and  assented 
to  your  writing  it?  A.  I  told  him  I  wrote  it;  don't  know 
that  he  made  any  remark;  don't  know  that  he  said  any- 
thing at  all. 

Q.  He  made  his  mark  as  you  have  described  after  the 
will  was  written?    A.  Yes,  sir. 

Q.  State  whether  the  will  was  read  to  him  or  not?  A. 
Yes,  sir;  it  was. 
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Q.  Before  or  after  he  signed  it?  A.  Before  he 
signed  it 

Q.     State  whether  or  not  he  was  satisfied  with  the  pro 
visions  contained  in  it,  when  it  was  read  to  him?    A.  He 
did  not  say  whether  he  was  or  not 

Q.  What  did  he  say  when  yon  read  it  (the  will)  to  him? 
A.  I  read  it  to  him  and  asked  him  if  that  was  right,  and 
he  said:     "That  is  the  way  mother  said  to  do  it" 

Q.  He  understood  then  fully  what  was  in  the  will  at  the 
time  he  signed  it?    A.  I  read  the  will  to  him. 

Q.  Who  are  the  witnesses  to  the  will?  A.  M.  Peyser 
and  J.  J.  Beard. 

Q.    J.  J.  Beard  is  yourself,  isn't  he?    A.  Yes,  sir. 

Q.  How  did  you  come  to  sign  as  a  witness?  A.  There 
was  no  one  else  there  to  sign  it  except  me  and  Mr.  Peyser 
that  I  know  of  at  the  time. 

Q.  Well,  you  can  state  how  you  came  to  sign  it  as  a 
witness,  and  why  you  signed  it  as  a  witness?  A.  I  knew 
it  was  necessary  to  have  two  witnesses  to  it,  and  there  was 
no  one  else  there  to  witness  it  that  I  was  aware  of  at  the 
time  except  Mr.  Peyser  and  myself. 

Q.  State  whether  you  signed  it  as  a  witness  in  the 
presence  of  Mr.  Werts?    A.  Yes,  sir. 

Q.  State  how  Mr.  Peyser  came  to  sign  it  as  a  witness? 
A.  I  asked  him  to.  ^ 

Q.  How  did  you  come  to  ask  him  to  sign  it?  A.  I 
wanted  another  witness  to  it,  and  he  was  the  only  man 
there  and  I  asked  him. 

Q,  Did  Mr.  Werts  hear  you  ask  him?  A.  I  do  not 
know  that  he  did;  I  went  out  of  the  room  to  get  Mr.  Peyser; 
he  was  out  on  the  front  porch  when  I  stepped  out;  he 
might  have  heard  me. 

Q.  What  knowledge  did  Mr.  Werts  have  that  you  were 
about  to  get  or  were  getting  another  witness  at  the  time 
yon  went  to  get  Mr.  Peyser  or  before  going?  A.  Ipresimie 
I  told  him  I  was  going  to  call  another  witness. 

Q.     How  far  did  you  find  Mr.  Peyser  from  where  you 

were  vmting  the  will?    A.  About  forty  feet 
xix:  0B.-9. 
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Q.  How  long  had  Mr.  Peyser  been  there?  A.  Probably 
ten  or  fifteen  minutes;  could  not  say  positively. 

Q.  Could  he  have  heard  what  you  were  saying  to  Mr. 
Werts?  A.  He  might  have  heard  part  of  it;  don't  know 
that  he  did;  could  if  he  had  been  listening  to  hear  me  read 
the  will. 

Q.  What  did  you  say  to  Mr.  Peyser  when  you  got  him 
to  witness  the  will?  A.  I  asked  him  to  oome  in  and  sign 
this  as  a  witness. 

Q.  State  what  was  said  when  he  signed  it?  A.  I  be- 
lieve he  asked  if  it  was  a  note,  and  I  said  no,  and  he  said 
it  would  not  make  it  any  better  by  his  name  being  on  it 
than  it  was.     I  believe  that  was  all  that  was  said. 

Q.  Did  Peyser  know  what  he  was  signing  and  the 
capacity  in  which  he  was  signing  when  he  signed  it  as  a 
witness?  A.  He  knew  the  capacity  in  which  he  was  sign- 
ing; don't  know  whether  he  knew  it  was  a  will  or  not,  but 
presume  he  did;  couldn't  say  positively. 

Q.  Why  did  you  presume  that  he  knew  it  was  a  will? 
A.  Well,  he  could  have  heard  me  reading  it  if  he  had  been 
listening,  and  ought  to  have  known  what  it  was  if  he 
heard  it. 

Q.  How  long  after  you  signed  it  until  you  called  Peyser 
to  sign  it?  A.  I  called  Mr.  Peyser  to  sign  it  before  I  signed 
it  at  all.  • 

Q.  State  whether  Mr.  Peyser  looked  at  the  instrument 
and  saw  the  manner  in  which  Mr.  Werts  had  signed  the 
paper?  A.  I  don't  know  whether  he  did  or  not;  I  called 
him  in  and  he  sat  down  and  signed  the  paper. 

Q.  Did  he  sign  after  Mr.  Werts  had  made  his  mark? 
A.  Yes,  sir. 

Q.  Was  he  acquainted  with  Mr.  Werts,  do  you  know? 
A.  Do  not  think  he  was;  do  not  know,  but  do  not  think  he 
was. 

Q.  How  long  did  Peyser  remain  in  the  room?  A.  I 
think  he  got  up  and  went  right  out  as  soon  as  he  signed 
his  name.  It  was  a  very  small  room  and  there  wasn't 
room  for  so  many  in  there. 
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Q.  Before  or  after  you  signed  it  as  a  witness?  A.  I 
think  he  stepped  right  out  of  the  door  and  I  sat  right  down 
and  signed  it ;  he  wouldn't  have  to  step  but  a  couple  of 
feet 

Q.  Did  Peyser  know  that  you  were  signing  also  as  a 
witness?    A.  I  do  not  know  whether  he  did  or  not 

Q.  How  long  after  that  did  old  man  Werts  leave  the 
office?  A.  WeU,  right  away;  he  got  up  in  a  very  few 
minutes ;  he  went  out,  I  think ;  he  and  Mr.  Peyser  went 
out  into  the  front  part  of  the  store  together. 

Q.  What  directions  did  Mr.  Werts  give  you  regarding 
ttie  will  after  it  was  executed?  A.  After  he  had  gone  oat 
into  the  front  room  I  took  the  will  and  asked  him  what  I 
should  do  with  it  He  told  me  to  keep  it  and  read  it  after 
he  was  dead.  I  asked  him  if  I  hadn't  better  give  it  to  Mr. 
Bryan,  and  he  said  it  didn't  make  any  difference,  and  that 
I  had  just  as  well  keep  it 

Q.  Was  Peyser  present  at  this  conversation.  A.  I 
believe  he  was  in  the  store;  yes,  sir. 

Here  a  paper  was  handed  tiie  witness,  and  he  was  asked: 
*'Is  that  the  will  of  Martin  Werts,  executed  at  the  time 
referred  to  by  you  heretofore  in  this  deposition?"  Answer: 
This  is  the  will  that  I  wrote  at  the  request  of  Martin 
Werts. 

The  witness  further  testified  that  he  made  the  proof 
upon  which  the  will  was  formally  admitted  to  probate ; 
that  aU  the  facts  stated  in  the  affidavit  of  ^  proof,  except 
the  part  thereof  wherein  it  is  stated  ''that  he  then  and 
there  declared  his  wiU  to  be  the  same  as  stated  in  his  last 
will  and  testament"  were  true. 

Mr.  Peyser,  the  other  witness  to  the  will,  testified  that 
he  was  48  years  of  age,  his  residence  was  Albany,  Oregon, 
and  his  occupation  trading;  that  he  saw  Martin  Wierts 
aiound  Tangent  but  did  not  know  what  his  name 
Upon  the  will  being  shown  to  the  witness,  and  he 
afiked  if  he  recognised  the  signature  "M.  Peyser,"  and  if 
so  to  state  who  wrote  it  answered,  "I  wrote  it  mjeeU.*' 
That  the  way  he  came  to  write  it,  he  was  at  Tangent  on 
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business,  and  Mr.  Bettrd  called  him  to  witness  a  paper  and 
be  did  so. 

Question:  What  other  signature,  if  any,  did  you  see 
attached  to  the  instrument  at  the  time  you  signed  your 
name?  Answer:  I  saw  a  name  there,  but  did  not  pay  any 
attention  to  it  whatever. 

Q.  Point  out  the  name  you  saw  on  the  paper  at  the  time 
you  signed  your  name  there?  A.  I  couldn't  do  it;  I  didn't 
pay  no  attention  to  the  name. 

Q.  Was  the  name  you  saw  at  the  lime  you  signed  your 
name  located  toward  the  right  hand  side  of  the  paper  you 
signed  or  the  left?    A.  The  right  side. 

Q.  State  whether  J.  J.  Beard's  name  was  signed  to 
that  -paiper  as  a  witness  at  the  time  you  signed  it?  A.  No, 
sir. 

Q.  State  what  knowledge  you  had  of  J.  J.  Beard  sign- 
ing it  after  you  signed  it?    A.  I  have  none  whatever. 

Q.  What  did  J.  J.  Beard  do*  immediately  after  you 
signed  it?  A.  I  could  not  tell  what  he  did.  He  was 
present  when  I  signed  it  as  a  witness;  was  staiiding  right 
on  the  side  of  me;  I  think  he  gave  me  his  chair;  I  believe 
it  was  his  chair. 

Q.  Did  you  see  Mr.  Beard  doing  anything  before  you 
went  out  or  while  you  were  going  out,  and  if  so  state  what 
he  was  doing?  A.  I  didn't  take  any  particular  notice; 
could  not  tell  whether  he  took  a  seat  or  not  or  about  the 
time  I  left 

Q.  Where  was  Martin  Werts  at  the  time  you  wrote 
your  name  to  the  will?  A.  There  was  an  old  gentleman 
sitting  there  in  the  office;  I  didn't  know  his  name  as  I  was 
not  acquainted  with  the  old  gentleman  at  all;  I  was  only 
acquainted  with  him  by  sight;  I  could  not  tell  the  distance 
he  was  sitting  from  me  when  I  wrote  my  name  as  a  witness 
to  the  instrument,  but  it  was  not  very  far.  He  could  see 
me  plainly  at  the  time  I  signed  my  name,  if  his  attention 
had  been  directed  toward  me,  or  if  he  had  wished  to  see 
me.  He  was  in  the  same  room  with  me  at  the  time  I 
signed  it. 
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Q.  Where  was  J.  J.  Beard  at  the  time  he  called  you  to 
witness  the  paper?  A.  He  just  came  out  of  a  little  room 
where  I  believe  the  post-office  was  kept;  I  was  standing  in 
the  door  or  on  the  porch  of  the  building;  I  must  have  been 
twenty  feet  or  more  from  the  little  room. 

Q.  Give  your  best  judgment  how  far  this  old  man  who 
was  in  the  room  was  from  J.  J.  Beard  at  the  time  he  called 
you  to  witness  the  instrument.  A.  I  could  not  tell  the 
distance,  but  Mr.  Beard  was  standing  close  to  me. 

Q.  Where  was  Mr.  Beard  at  the  time  he  called  you; 
how  far  from  the  post-office  room?  A.  I  could  not  tell;  I 
didn't  take  any  particular  notice;  I  cannot  approximate  the 
distance. 

The  witness  was  here  shown  a  diagram  of  the  ground 
floor  of  the  building,  showing  that  it  was  partitioned  into 
three  rooms, — a  large  front  room  occupied  as  a  store,  and 
two  small  rooms,  one  of  which  was  a  bedroom  and  the 
other  a  post-office  room  with  a  door-way  between  them, 
and  one  from  the  bedroom  into  the  store.  The  store-room 
is  about  80  feet  in  length. 

The  witness  was  then  asked  where  he  stood  and  where 
J.  J.  Beard  stood  at  the  time  Beard  called  him  to  sign  as  a 
witness,  to  which  he  answered,  in  substance,  that  he  stood 
in  the  front  part  of  the  building,  and  that  Mr.  Beard  stood 
somewhere  back  in  the  store;  that  he  came  out  of  the  post- 
office  room  and  was  standing  near  the  door  which  goes 
from  the  store  into  the  bedroom;  that  the  old  man  w«s  in 
the  post-office  room  when  witness  went  in  there  after  being 
called  by  Beard;  that  he  did  not  see  him  go  into  the  room; 
thought  he  heard  some  one  in  the  room  before  he  went  in, 
but  did  not  hear  anything  said  which  he  could  understand. 
It  was  a  human  voice,  but  could  not  teU  whether  the  parly 
was  reading  or  uJking. 

Qneetkin  What  was  the  condition  of  the  old  man's  mind 
aitfaetime  you  signed  the  instrument  asa  witness?  Answer. 
W^  I  couldn't  toll  what  his  mind  was;  he  looked  kind  of 
BtEaQ0e'tome;  kind  of  wild  look  on  him. 

Q.    What  did  you  understand  you  were  signing  your 
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name  to  that  instrument  for,  at  the  time  you  signed  it? 
A.  Well,  I  didn't  understand  anything;  they  simply  called 
me  in  to  witness  the  pax)er,  and  I  made  the  remark:  ''You 
don't  want  me  to  sign  any  money  matter,  do  you?" 

Q.  What  was  the  extent  of  your  acquaintance  with  the 
old  man  at  the  time  of  signing  the  instrument?  A.  Not 
any. 

Q.  You  knew  him  when  you  saw  him,  didn't  you?  A. 
I  knew  him  when  I  saw  him  in  Tangent,  but  did  not  know 
his  name;  that  is  all  the  place  to  my  recollection  that  I 
saw  him. 

J.  A.  McGee  testified:  ^1  heard  Joe  Beard  reading  the 
will;  I  don't  know  where  Mr.  Peyser  was  when  the  will 
was  read;  I  didn't  hear  Mr.  Werts  say  anything." 

J.  A.  Sibbetts  testified:  '<I  seen  Mr.  Werts  go  into  the 
post-office  the  day  the  will  was  written;  I  seen  him  at  the 
front  door  at  the  time;  some  one  called  Peyser  on  the  inside 
of  the  office;  Peyser  stood  opposite  the  door  on  the  out- 
side; I  recognized  the  voice  of  the  person  calling  Peyser 
as  that  of  J.  J.  Beard;  it  was  simply  a  request  to  step  into 
the  office;  I  heard  no  reading  or  talking  in  the  back  room 
until  Mr.  Peyser  was  called;  I  heard  nothing  about  writing 
a  will  at  that  time;  I  was  sitting  on  a  chair  on  the  north 
side  of  the  outside  door  when  Mr.  Werts  entered  the  post- 
office;  this  was  the  front  door  of  the  post-office  building; 
when  Mr.  Beard  called  Mr.  Peyser,  he,  Peyser,  was  stand- 
ing about  three  and  one-half  feet  away  and  on  a  line  with 
the  south  side  of  the  door;  I  had  been  sitting  exactly  in 
the  same  position  and  place  I  have  described  all  the  time 
after  Mr.  Werts  went  into  the  post-office  up  to  the  time 
Beard  called  Peyser;  can't  state  definitely  the  length  of 
time  Peyser  had  been  on  the  porch  prior  to  the  time  he 
was  called  by  Beard;  I  only  noticed  him  about  fifteen  or 
twenty  minutes  before  he  was  called;  it  might  have  been 
longer;  when  Beard  called  Peyser,  it  was  in  just  an 
ordinary  business  tone." 

The  foregoing  is  not  literally  all  the  testimony  in  the 
case  upon  the  question  of  the  attestatiooof  theinstrumfint; 
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but  it  is  the  material  pari;  thereof,  and  unless  it  establishes 
the  attestation  of  the  alleged  wUl,  as  required  by  the  section 
of  the  Code  above  set  out,  the  proponents  of  it  must  fail  in 
their  proof  of  its  due  execution. 

The  statute  of  this  State,  §  757,  Ann.  Code,  defines  what 
a  subscribing  witness  is.  He  **is  one  who  sees  a  writing 
executed,  or  hears  it  acknowledged,  and  at  the  request  of 
the  i>arty  thereupon  signs  his  name  as  a  witness."  And  I 
think  the  word  '^attestation,"  in  the  absence  of  any  statu- 
tory definition,  implies  the  same  thing.  A  subscribing 
witness  to  a  will,  therefore,  must  be  something  more  than 
a  person  who  subscribes  his  name  as  a  witness  to  it  The 
testator  must  either  sign  the  will  in  the  presence  of  the 
witness,  or  must  acknowledge  to  him  by  word  or  act  that 
he  had  signed  it.  It  is  not  necessary  that  the  witness 
know  the  contents  of  the  instrument  subscribed  by  him, 
or  its  nature  or  character,  but  he  must  be  able  to  testify 
that  the  principal  in  the  affair  put  his  name  upon  the 
identical  piece  of  paper  upon  which  he  placed  his  own. 
Harlan  Canada's  Appeal  from  Probate,  47  Conn.  450. 

Counsel  for  the  proponents  at  the  hearing  did  not  ques* 
tion  the  correctness  of  the  rule  as  here  indicated;  but 
insisted  that  the  facts  and  circumstances  of  the  transaction 
authorized  the  inference  that  the  decedent  acknowledged 
the  execution  of  the  instrument.  As  to  the  witness  Beard, 
no  acknowledgment  by  the  decedent  of  the  execution  of 
the  instrument  was  necessary,  as  he  was  personally  cogni- 
zant of  the  fact  that  the  decedent  signed  it  by  making  his 
mark;  but  the  witness  Peyser  did  not  see  the  signing  done, 
and  could  not  obtain  such  a  knowledge  of  its  having  been 
done  as  would  render  him  a  competent  witness  to  the  fact 
unless,  at  the  time  he  subscribed  the  instrument,  the 
deeedent  in  some  manner  acknowledged  its  execution. 
Said  counsel  lay  down  the  proposition  that  it  is  not  essen- 
.tial  in  the  execution  of  a  will  that  the  witnesses  to  it  see 
the  testator  subscribe  the  instrument;  that  he  acknowl- 
^edges  or  adopts  the  signature  in  their  presence  is  sufficient; 
that  the  acknowledgment  is  not  required  to  be  made  in 
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any  particular  words  or  in  any  specified  manner,  bat  if,  by 
sign,  motion,  conduct,  or  attending  circumstance,  the 
attestating  witness  is  given  to  understand  that  the  testator 
had  already  subscribed  the  instrument,  it  is  sufficient 
acknowledgment.  And  the  counsel  cite  in  support  of  the 
proposition  the  following  authorities:  In  re  Will  of  Law- 
rence Convey,  1  Am.  Prob.  R.  90;  Bavdebaugh  v  Shelley,  6 
Ohio  St.  307,  315;  Haynes  v.  Haynes,  83  Qhio  St.  615;  Nick- 
er8(m  v.  Buck,  12  Gush.  342;  Tilden  v.  TOden,  13  Gray,  110; 
Schouler  on  Wills,  §g  321,  822.  This  proposition,  as  a 
matter  of  law,  is  undoubtedly  correct,  and  the  authorities 
cited  fully  support  it.  The  difficulty,  however,  which  the 
said  counsel  have  to  contend  with  is  in  the  application  of 
the  principle  to  the  facts  of  this  case. 

If  it  appeared  from  the  evidence  bearing  upon  the  point 
involved  that  the  decedent  acknowledged  or  adopted  the 
signature  to  the  instrument  as  his  own  in  the  presence  of 
the  witness  Peyser,  either  from  the  testimony  of  the  latter 
or  from  that  of  any  other  witness,  or  that  by  any  sign, 
motion,  conduct,  or  attending  circumstance,  he  gave  said 
witness  to  understand  that  he  had  already  subscribed  the 
instrument,  I  should  not  hesitate  to  hold,  as  I  am  at  pres- 
ent advised,  that  it  was  a  sufficient  acknowledgment;  but 
I  fail  to  discover  any  evidence  which  would  warrant  such 
a  conclusion.  The  evidence  shows  that  the  decedent,  while 
the  said  witness  was  subscribing  his  name  to  the  instrument, 
maintained  "mere  silence,''  which  ''is  not  enough." 
Haynes  v.  Haynes,  supra.  If  the  decedent  had  said  to  the 
witness  Peyser:  **This  is  my  will,"  or  if  the  witness  Beard 
had  said  in  the  presence  of  the  decedent  and  Peyser* 
*'This  is  the  will  of  Mr.  Werts;  he  has  signed  it  and  wants 
you  to  subscribe  your  name  to  it  as  a  witness,"  or  used 
any  language  of  that  import,  the  contention  of  the  propo- 
neaifs  counsel  might  have  been  tenable.  Under  the  testi* 
mony,  however,  as  it  stands,  I  do  not  see  how  by  the  most 
liberal  construction  of  it,  Peyser  could  have  been  a  compe- 
tent  witness  to  the  wilL  He  could  not  testii^  that  the 
decedent  signed  the  will;  he  did  not  see  him  sign  it,  and 
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was  not  informed  by  any  one,  bo  far  as  appears  from  the 
evidence,  that  he  did  sign  it,  or  adopt  the  signature  thereto 
as  his  own. 

The  facts  in  the  case  of  Nickerson  v.  Buck  and  in  TUden 
and  others  v.  TUden^  JEkjcecvtor^  supra,  from  which  the  courts 
in  these  respective  cases  inferred  that  the  testators  to  the 
said  wills  had  acknowledged  the  execution  of  the  same, 
were  much  stronger  than  in  this  case;  yet  I  think  the 
courts  there,  especially  in  the  latter  case,  extended  the 
doctrine  of  inferential  evidence  to  its  utmost  verge.  It  is 
not  a  pleasant  duty  to  be  compelled  to  determine  that  the 
intention  of  a  party  to  honestly  dispose  of  his  property  by 
will  and  testament  was  thwarted  by  his  failure  to  comply 
with  an  apparently  technical  exactmentof  the  law;  but 
the  aim  and  object  of  the  statute,  in  requiring  the  observ- 
ance of  certain  formalities  in  the  execution  of  such  instru- 
ments, is  entitled  to  due  consideration.  Otherwise  a  door 
to  fraud  and  forgery,  in  the  dispQsition  of  estates  causa 
mortis,  would  be  thrown  wide  open. 

Counsel  for  the  proponents  strenuously  urge  that  the 
witnesses  to  the  instrument  in  question,  in  giving  their 
testimony  as  to  its  execution,  exhibited  a  disposition  to 
suppress  the  facts  regarding  it;  and  insist  that  the  will 
and  testament  of  a  party  honestly  made  should  not  be 
defeated  by  the  failure  of  memory  of  the  witnesses  nor  by 
their  false  swearing.  The  argument  viewed  from  a  moral 
standpoint  is  undoubtedly  sound;  but  I  do  not  see  how  it 
can  aid  the  proponents'  case  herein.  They  were  required 
to  prove  the  due  execution  of  the  will,  and  if  they  have 
failed  in  that  respect  in  consequence  of  the  lack  of  n*omory 
or  the  false  swearing  of  the  witnesses,  it  is  the  misfortune 
of  those  interested  in  the  matter  of  its  proof.  If  the  court 
believed  that  the  witnesses  to  the  said  instrument  had 
wilfully  neglected  and  refused  to  state  under  oath  all  the 
facts  they  knew  concerning  its  execution,  still  it  would  not 
be  authorized  to  hold  that  the  instrument  was  a  valid  will 
of  the  decedent  unless  there  was  other  evidence  in  the  case 
showing  that  it  was  executed  in  compliance  with  the 
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requirements  of  the  statute.  The  proof  of  a  will  should 
not  fail  because  the  testimony  of  the  subscribing  witnesses 
thereto  is  not  sufficient  to  establish  its  execution  in  accord- 
ance with  the  statute,  provided  it  can  be  proved  by  other 
competent  evidence  to  have  been  so  executed;  but  where 
such  proof  is  not  made,  the  courts  of  this  State  have  no 
more  authority  to  adjudge  it  effective  than  they  would 
have  to  attempt  to  enforce  an  oral  expression  of  a  party 
regarding  the  disposition  which  should  be  made  of  his 
property  at  his  death. 

Under  the  view  herein  expressed  the  decree  of  the  cir- 
cuit court  must  be  reversed,  and  that  of  the  county  court 
affirmed. 

Lord,  J.,  dissenting. — ^Peyser  is  an  unwilling  witness,  of' 
an  unreliable  character,  whose  testimony  as  disclosed  by 
the  record  indicates  a  purpose  to  defeat  the  will.  That  it 
ought  not  to  be  allowed  to  succeed,  if  it  can  be  prevented 
consistently  with  a  proper  administration  of  the  law,  is 
admitted.  The  difficulty  lies  in  determining  the  sufficiency 
of  his  evidence  as  an  attesting  witness.  The  testimony 
of  Beard,  the  other  witness  to  the  execution  of  the  will,  is 
conceded  to  be  competent  and  sufficient,  and  the  will  must 
stand  or  fall  ui)on  the  sufficiency  of  the  testimony  of 
Peyser  in  the  light  of  the  surrounding  facts  and  circum- 
stances. Briefly  the  facts  are  these:  The  testator  sought 
Beard  and  requested  him  to  write  his  will,  and  together 
they  went  to  a  small  office  in  the  back  of  a  store,  where 
Beard  wrote  it  and  the  testator  signed  it  Beard  then 
went  to  the  front  door  of  the  store  and  asked  one  Peyser 
to  come  into  the  back  office  and  witness  it,  but  without  dis* 
closing  to  him  the  nature  of  the  instrument  When  Peyser 
i^igned  it  he  saw  the  signature  of  the  testator  to  the  will, 
who  was  sitting  quite  ^lear  him,  and  knew  the  purpose  for 
which  Peyser  signed  it,  but  he  did  not  declare  to  Peyser 
in  words  that  it  was  his  signature,  nor  did  PByser  know  it 
other  than  from  the  fact  of  his  presence  and  acquiescence 
under  the  circumstances.    When  the  will  was  offered  for 
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probate  Peyser  swore  that  the  instrument  and  the  signa- 
ture was  the  same  as  when  he  witnessed  it,  so  that  as  to 
its  identity  there  is  no  doubt.  But  the  contention  is  that 
Peyser  must  be  able  to  swear  that  he  knew  that  it  was  the 
signature  of  the  testator,  either  from  seeing  him  write  it 
or  from  his  acknowledgment,  by  words  or  acts,  and  that 
the  testimony  of  Peyser  falls  short  of  this  requirement. 

It  is  admitted  that  the  testator  is  of  sound  mind,  and 
that  the  will  is  the  product  of  his  own  free  agency;  nor  is 
it  doubte4,  in  view  of  all  the  facts  in  evidence,  that  it  was 
executed  by  him  as  his  last  will  and  testament 

It  is  clear  from  the  evidence  that  the  testator  knew  what 
he  was  doing  when  he  procured  Beard  to  write  his  will 
and  he  himself  signed  it,  and  what  Peyser  was  doing 
when  he  witnessed  it,  so  that  if  there  is  anything  in  his 
conduct  under  the  circumstances  at  the  time  Peyser  signed 
which  amounted  to  an  acknowledgment  that  the  will  was 
executed  by  him,  we  ought  so  to  declare,  and  not  allow  his 
last  will  and  testament  to  be  set  aside  and  defeated. 
Within  a  little  more  than  an  inch  from  the  place  on  the 
pai>er  where  Peyser  signed  as  a  witness  was  the  signature 
of  the  testator,  which  he  admits  that  he  saw  at  that  time, 
and  within  a  few  feet  of  him  sat  the  testator,  and  no  one 
else  except  Beard  was  present.  Peyser  was  there  at  the 
instance  of  Beard,  who  had  called  him  into  the  ofiice  to 
witness  a  document  which  he  saw  was  already  executed, 
and  when  he  proceeded  to  witness  it,  and  the  testator, 
knowing  the  facts,  looked  on  and  said  nothing,  was  not 
his  sUence,  in  the  light  of  the  facts,  an  acknowledgment 
that  the  will  was  executed  by  him? 

When  I  see  a  man's  name  to  a  pax>er  document,  and  he  is 
present,  and  no  one  else  except  the  scrivener,  and  I  am 
there  to  witness  it,  and  when  I  do  so  he  looks  on  but  says 
nothing,  is  not  his  acquiescence,  under  the  circumstances, 
an  acknowledgment  to  me  that  the  will  and  signature  are 
his  own?  In  the  light  of  the  facts,  Peyser  had  a  right  to 
assume  and  understand  that  the  will  was  executed  by  the 
testator  then  present,  because  his  conduct  in  the  premises 
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was  declaratory  of  that  act;  and  when  that  asstunption  is 
sustained  by  the  undisputed  testimony  of  the  other  witness, 
and  is  inconsistent  with  any  other  conclusion  to  be  drawn 
from  the  whole  evidence,  it  carries  to  the  mind  a  declara- 
tion or  acknowledgement  as  direct  and  positiye  that  the 
testator,  then  present,  executed  the  instrument,  as  if  he 
had  so  declared  or  acknowledged  it  to  him  in  words. 

In  determining  this  question,  we  are  to  consider  all  the 
facts  in  evidence  relative  thereto,  and  not  base  our  con 
elusions  upon  isolated  testimony  of  the  witness  Peyser; 
and  when  thus  viewed,  if  it  is  clear  from  the  attending 
circumstances  that  the  testator  executed  the  will,  and  that 
Peyser  knew  it,  because  as  a  reasonable  being  the  conduct 
of  the  testator  under  the  circumstances  so  informed  him, 
it  is  our  duty  to  hold  such  facts  equivalent  to  such  an 
acknowledgment,  and  uphold  the  wilL  In  TUden  v.  TUden, 
13  Gray,  113,  the  only  difficulty  in  the  case  there  was,  as 
here,  upon  the  fact  of  a  proper  attestation  of  the  witness. 
The  court  say:  ''In  reference  to  this  witness,  it  is  said 
there  was  no  publication  of  the  will  by  the  testator,  no 
actual  signing  in  his  presence,  no  direct  acknowledgment 
that  he  had  signed  the  paper,  and  no  knowledge  on  the 
part  of  the  witness  whether  the  testator's  signature  was 
on  the  paper  at  that  time";  and  yet  the  court  upon  the 
evidence  found  that  the  instrument  had  been  duly  signed 
by  the  testator,  and  duly  attested  as  his  last  will  and  testa- 
ment See  also  Dewey  v.  Detvey,  1  Met  349;  NkiDermm  v. 
Back,  12  Gush.  889;  Hayes  v.  HaytB,  88  Ohio  St  615; 
Schouler  on  Wills,  §§  821,  822. 

There  is  no  suggestion  that  there  has  been  any  fraudu* 
lent  substitution  of  a  false  paper  or  will,  nor  is  there  any 
thing  in  the  facts  to  countenance  any  such  supposition. 
We  are  all  convinced  that  the  will  was  executed  by  the 
testator,  only  my  associates  think  that  the  tostanony  of 
Peyser  does  not  fulfil  the  requirements  of  ttielaw.  Tomy 
mind,  in  view  of  the  &cts  andciroumstBDOSB,  IVym  oo«ikl 
not  avoid  knowing  that  the  testator,  tbanfireeent;  executed 
the  will;  the  facts  so  informed  him  and  authorize  the 
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'  "^  i 

inferenoe  that  the  testator  acknowledged  the  signature  of 

the  will  to  be  his  act,  though  he  did  not  expressly  so 

state.    In  my  judgment,  then,  the  facts  as  disclosed  by 

this  record  authorize  us  to  find  that  the  instrument  was  | 

duly  signed  by  the  testator,  and  was  duly  attested  as  his  i 

last  will  and  testament.    It  ought,  therefore,  to  be  upheld,  i 

and  his  property  disix>sed  of  according  to  its  direction.  < 


r  ov  NoiMDiT  OH  DmirDAinr'B  Motion— Whin  IuPBoniB.— Under  netlon 
M6k  Htn*!  0m1«,  a  Jndsmflot  of  Don-init  on  the  defendant's  motion  is  lnii>roper,  If 
tne  defcndnat  wm  feqidied  to  prodaoe  eridenoe  to  meet  the  plaintifTe  caae. 
DSfBonrs  Plbadim»— "KXFun  Ajdxb."— A  pleadlnf  which  is  defeetlTe  by  leaeon 
of  the  omlfllon  of  some  material  allegation,  may  he  aided  by  the  pleading  of  the 
adTorae  party.  If  the  omitted  allegation  be  supplied  by  the  adterse  pleading,  it  is 
the  same  as  if  it  were  inserted  In  the  party's  own  pleading. 

Per  lAMD,  J.,  dissenting. 

OowBBBioir  nmmBi— Oovrenkm  is  based  on  the  idea  of  an  aaomptlon  by  the 
defendant  of  a  right  of  property,  or  a  right  of  dominion  oyer  the  thing  converted, 
which  cests  npon  him  sll  the  risks  of  an  owner,  and  consequently  it  is  not  erery 
wmugftd  ^f*^«M^i«  of  pfuperty  that  amoants  to  conTcrslon. 

WBBI  DnCAND  AND  RXTDBAL  NOT  SUTPICIENT  BVIDENCK  OP  CONTXBSXON.—A  demand 

and  reftsnl  wUl  not  be  mfflcient  eridenoe  of  oonTcrsion  when  it  appean  that  the 
property  demanded  was  not  at  the  time  in  the  pocwssion  or  under  the  control  of 
the  defendant  on  whom  the  demand  was  made,  but  that  it  had  been  prerioosly 
mistaidorwaslML 

Apphal  from  Multnomah  county:  E-D-Shattuck,  judge. 

This  is  an  action  to  recover  damages  for  the  conversion 
of  certain  chattels.  It  is  alleged  in  the  complaint  that  on 
the  fifteenth  day  of  February,  1887,  the  defendants  were 
partners  doing  business  at  the  city  of  Portland,  and  that  on 
that  day  the  plaintiff  was  the  owner  and  in  the  possession 
of  certain  personal  property,  to  wit:  '  'A  plan  and  drawing 
of  a  maccaroni  and  feroni  paste  factory,  and  of  the 
machinery,  utensils  and  apparatus  to  be  used  in  said  fac- 
tory in  the  manufacture  of  maccaroni  and  feroni,  made 
and  prepared  for  the  plaintiff  by  E.  Gravero  and  Company 
in  Fooe,  near  Geneva,  Italy,  of  the  value  of  $2,500,  and 
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that  the  defendants  thereafter  converted  the  same  to  their 
own  nse,  to  plaintifrs  damage  m  the  sum  of  12,500;  that 
before  the  commencement  of  this  action,  at  divers  times 
the  plaintiff  demanded  said  property  of  the  defendants, 
and  that  they  refused  and  still  refuse  to  return  or  deliver 
the  same  to  the  plaintiffis.  The  complaint  further  alleges 
that  he  had  expended  $500  in  preparations  to  run  and 
oi)erate  said  maccaroni  and  feroni  paste  factory  and  that 
he  was  unable  to  begin  or  conduct  said  business  by  reason 
of  said  wrongful  conversion,  and  demands  judgment  for 
93,000  damages. 

The  answer  denies  the  material  allegations  of  the  com- 
plaint, and  then  alleges,  as  a  further  defense,  that  in  the 
year  1887  the  defendants  were  engaged  in  a  machinery 
business  in  the  city  of  Portland,  Oregon,  and  on  or  about 
the day  of  January  in  said  year  th^  plaintiff  deliv- 
ered to  the  defendants  a  plan  and  drawing  of  certain 
structures  and  machinery  for  the  purpose  of  having  the 
defendants  procure  for  him  certain  machinery  to  comport 
with  said  plan  and  drawing;  that  while  said  plan  and  drawr 
ing  were  in  the  possession  of  the  defendants  for  said  pur- 
pose it  became  accidentally  lost  and  defendants  have  since 
been  unable  to  find  the  same.  The  answer  then  expressly 
admits  that  plaintiff  demanded  a  return  of  said  property 
and  that  defendants  failed  to  return  it,  but  that  they  say 
the  demand  was  made  after  its  loss.  The  reply  denies  the 
new  matter  in  the  answer  except  the  delivery  of  said  prop- 
erty to  the  defendants  and  the  purpose  for  which  it  was 
delivered. 

All  the  evidence  is  in  the  record.  The  plaintiff's  evi- 
dence tended  to  prove  that  he  delivered  said  property  to 
the  defendants  substantially  for  the  purpose  specified  in 
defendants'  separate  answer  and  that  they  were  to  return 
the  same  to  him  in  ten  days  with  their  estimates;  that  the 
plaintiff  continued  to  visit  the  house  almost  daily  for  nearly 
a  year,  and  on  many  of  those  occasions  he  asked  to  have 
his  plans  returned  to  him.  Finally  one  of  the  defendants 
told  him  that  it  was  too  bad,  but  that  he  had  seen  the  same 
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in  San  Francisco,  that  he  had  been  expecting  to  have  it 
retomed  to  the  plaintiff,  but  that  the  same  could  not  be 
found  any  more.  The  plaintiff's  evidence  further  tended 
to  prove  the  value  of  said  property.  The  plaintiff  further 
gave  evidence  tending  to  prove  that  the  defendant  sent 
said  plans  and  specifications  to  their  house  in  San  Fran- 
cisco to  get  a  bid  there  as  to  the  cost  of  doing  the  work. 

The  plaintiff  having  rested  his  case,  the  defendants 
introduced  evidence  tending  to  support  their  defense 
And  then  on  their  motion,  the  plaintiff  was  non-suited 
from  which  judgment  this  appeal  is  taken. 

C.  H,  Carey,  for  Appellant. 

L.  B.  CoXf  for  Respondent. 

Strahan,  J.,  delivered  the  opinion  of  the  court 

The  journal  entry  disposing  of  this  cause  in  the  court 
below  recites  that  after  the  plaintiff  had  introduced  his 
evidence  in  chief,  and  the  defendants  their  evidence  in 
chief,  and  the  plaintiff  his  evidence  in  rebuttal,  and  the 
plaintiff  having  announced  that  he  had  no  more  evidence 
to  offer,  the  defendants  filed  their  written  motion  for 
judgment  of  nonsuit,  which  was  duly  argued  and  sub- 
mitted to  the  court,  and  by  the  court  sustained,  and  then 
follows  the  usual  judgment  of  non-suit  which  awards  costs 
to  the  defendants.  The  practice  on  this  subject  in  this 
State  is  regulated  by  section  246,  Hiirs  Code,  which  pro 
vides: 

"A  judgment  of  non-suit  may  be  given  against  the 
plaintiff  as  provided  in  this  title —  *  *  *  8.  On  motion 
of  the  defendant,  when  the  action  is  called  for  trial,  and  the 
plidntiff  fails  to  appear,  or  when  after  the  trial  has  begun, 
and  before  the  final  submission  of  the  cause,  the  plaintiff 
abandons  it,  or  when  upon  the  trial  the  plaintiff  fails  to 
prove  a  cause  sufficient  to  be  submitted  to  the  jury." 

Under  this  section  of  the  Code  the  test  is,  whether  or 
not  the  plaintiff's  evidence  tends  to  prove  a  cause  sufficient 
to  be  submitted  to  a  jury;  and  in  passing  on  this  question 
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the  evidence  submitted  by  the  defendant,  if  any,  cannot  be 
considered  for  any  purpose,  for  the  reason  that  if  it  is  nec- 
essary for  the  defendant  to  meet  the  plaintiff's  case  by 
evidence,  then  the  case  becomes  one  for  the  jury  and  could 
not  be  withdrawn  from  them  in  this  summary  manner. 
This  view  has  been  steadily  maintained  by  this  court  in 
every  case  in  which  the  question  has  arisen.  In  Ch'ant  v. 
Bdker^  12  Or.  329,  this  court  said:  *'To  authorize  the  coui*t 
to  non-suit  a  plaintiff,  the  latter  must  fail  to  prove  a  cause 
sufficient  to  be  submitted  to  a  jury  It  must  be  such  a 
case,  that  if  the  jury  were  to  find  a  verdict  for  the  plain- 
tiff, the  court  would  be  required  to  set  it  aside  for  the 
want  of  evidence  to  supxK>rt  it.  Civil  Code,  §§  243,  244. 
It  would  have  to  be  a  case  where  there  was  a  total  failure 
of  proof  of  some  material  allegation  of  the  complaint.'* 
♦  *  *  So  in  Salmon  v.  0^,  9  Or.  488,  it  was  held  that  a 
defendant  was  not  entitled  to  a  non-suit,  where,  upon  the 
pleadings  and  evidence  introduced,  a  prima  facie  case  has 
been  made  out  against  him. 

So  also  in  Tippin  v.  Ward,  5  Or.  454.  it  was  held  that  a 
case  should  be  submitted  to  the  jury,  unless  there  is  an 
entire  lack  of  evidence  tending  to  maintain  the  issuer  on 
the  part  of  the  plaintiff;  or  unless  ui)on  the  whole  case 
made  by  the  plaintiff  himself  it  appears  beyond  doubt  that 
the  plaintiff  has  no  right  to  recover;  and  the  same  prin- 
ciple was  applied  in  Southwell  v.  Beezley,  5  Or.  459. 

Prima  fade  the  plaintiff  made  a  case  sufficient  to  be  sub- 
mitted to  the  jury.  He  showed  the  delivery  of  his  prop- 
erty to  the  defendants  for  a  particular  purpose,  gave  testi- 
mony tending  to  prove  its  value,  a  demand  on  the  defendants 
for  its  return,  and  their  failure  to  return  it.  The  jury  had 
the  right  to  pass  on  this  evidence  and  to  say  under  proper 
instructions  of  the  court  whether  or  not  the  plaintiff  was 
entitled  to  a  verdict.  He  was,  unless  the  effect  of  this 
evidence  was  countervailed  in  some  way  by  the  defend- 
ants, and  they  presented  another  question  proper  for  the 
jury  to  consider.  ITie  defendants  set  up  that  the  property 
was  lost  while  it  was  in  their   custody.     Whether  the 
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defendants  had  the  right  to  send  said  property  to  San 
Francisco,  whether  it  was  lost,  and  if  so  was  it  under  such 
ciicomstances  as  would  exonerate  the  defendants  from  all 
liability,  were  all  questions  presented  by  the  defendants, 
and  they  were  lor  the  jury  under  proper  instructions  by 
the  court. 

The  learned  counsel  for  the  respondents,  in  support  of 
the  practice  adopted  in  the  court  below,  cites  Jansen  v. 
Acker,  28  Wend.  481 ;  Hudd  v.  Davis,  8  Hill,  287  S.  C.  7 
mil,  529;  People  v.  Cook,  8  N.  Y.  67;i  Somer  v.  Meeker,  25  N. 
Y.  361 ;  Oeary  v.  Simmons,  39  Cal.  224.  These  authorities 
certainly  do  tend  very  strongly  to  support  the  respond- 
ents' contention,  but  they  are  at  variance  with  what  has 
already  be^i  settled  in  this  court  The  particular  statutes 
under  which  these  cases  were  decided,  if  any,  were  not 
brought  to  our  notice ;  and  if  there  were  no  statutes  gov- 
erning such  practice,  and  those  cases  simply  announced 
the  general  course  of  procedure  in  those  States,  the  cases 
could  not  be  accepted  as  controlling  authority  in  this  State. 

4.  Respondents'  counsel  has  criticised  the  complaint, 
and  doubtless  it  would  have  been  more  in  harmony  with 
the  spirit  of  code  pleading  if  it  had  alleged,  amongst  other 
things,  the  delivery  of  this  property  to  the  defendants, 
and  the  object  of  such  delivery,  etc.,  and  the  defendants' 
failure  to  return  it;  but  the  defendants  have  supplied  that 
by  an  '^express  aider"  in  their  answer.  Bliss  Code  PI.  § 
437.  These  allegations  are  contained  in  the  defendants' 
answer,  with  the  further  matter  designed  to  excuse  such 
failure. 

These  are  questions  which  should  have  been  tried  out 
before  that  jury,  ui)on  the  merits  of  which  we  indicate  no 
opinion  at  this  time,  but  reverse  the  judgment  and  remand 
the  cause  fbr  a  new  triaL 

Thayer,  C.  J.,  concurring. — I  concur  with  Judge  Strahan 
in  his  conclusions  in  this  case  regarding  the  rule  of  non- 
suit of  a  plaintiff  under  the  Ciode  of  this  State,  and  as  to 
the  sfifELciency  of  the  evidence  upon  the  part  of  the  appQl- 
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lant  to  establish  prima  fade  cause  of  action  against  the 
respondent  herein  for  the  conversion  of  the  plans  in 
question.  That  said  plans  were  delivered  to  the  respondents 
with  the  understanding  that  they  should  make  and  furnish 
to  the  appellant  an  estimate  of  the  cost  of  constructing  the 
machine  which  the  plans  represented,  was  conceded. 
And  the  appellant  testified  that  the  respondents  were  to 
give  him  an  answer  regarding  the  matter  within  about  ten 
days;  but  that  he  had  never  been  able  to  obtain  any  such 
estimate  or  recover  back  his  plans,  although  he  had  called 
for  them  and  demanded  their  return  a  great  number  of 
times.  This  of  itself  was  suflScient  to  prove  a  conversion 
of  the  plans,  unless  their  detention  was  satisfactorily 
accounted  for.  And  it  cannot  reasonably  be  claimed  that 
the  failure  of  the  respondents  to  return  the  plans  to  the 
appellant  was  excused  by  anything  which  appeared  in  the 
testimony  adduced  by  the  latter.  The  appellant  himself 
testified  that  one  of  the  respondents,  Mr.  Parke,  told  him 
that  he  saw  the  plans  in  San  Francisco,  and  that  he  had 
been  looking  for  them  to  send  them  back  to  appellant,  but 
had  missed  them,  and  that  they  could  not  be  found.  He, 
however,  testified  in  the  same  connection  that  when  he 
placed  the  plans  in  the  hands  of  the  respondents  he  did 
not  know  that  they  had  a  house  in  San  Francisco;  that  he 
never  authorised  them  to  send  the  plans  to  San  Francisco. 
It  also  appeared  from  the  testimony  of  Mr.  Arthur, 
manager  of  the  respondent's  business  at  Portland,  when 
on  the  stand  as  a  witness  for  the  appellant,  that  he  had  a 
vague  recollection  that  the  plans  were  sent  to  San  Fran- 
cisco either  by  himselt  Mr.  Campbell,  mechanical  engineer 
for  the  respondents,  or  were  taken  there  by  Mr.  Parke; 
;and  upon  his  cross-examination  by  respondents'  counsel, 
he  testified  that  the  object  in  sending  the  plans  to  San 
Francisco  was  simply  to  get  a  bia  from  the  home  office  at 
what  they  could  manufacture  the  machine  for;  that  they 
were  endeavoring  to  secure  a  price;  that  the  facilities  for 
•manufacturing  in  San  Francisco  were  much  better  than  in 
J:^Ol^,tland ;  that  he  continued  with  respji  dents  at  their  For  I- 
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land  house  until  about  July  1,  1888,  and  that  during  the 
time  he  was  there  the  respondents  never  undertook  to  make 
use  of  these  plans  or  to  appropriate  them. 

The  main  point  in  the  case  is,  whether  the  appellant,  by 
leaving  the  plans  with  the  respondents  at  Portland,  under 
the  circumstances  and  for  the  purpose  as  testified  to  by 
him,  authorized  the  respondents  to  send  them  to  their 
home  oflSce  in  San  Francisco,  for  the  purpose  claimed  by 
them.  If  the  respondents  were  not  so  authorized  then  they 
were  guilty  of  wrongful  conversion  of  the  proi)erty,  as 
**any  interference  subversive  of  the  right  of  the  owner  of 
personal  property  to  enjoy  and  control  it,  is  a  conversion. " 
Budd  V.  Multnomah  St.  By.  Co.  et  at.  12  Or.  271.  It  was  not 
ne  e  ;sary  that  the  respondents  should  have  made  use  of 
the  plans  for  their  own  benefit  or  appropriate  them  to  their 
own  personal  advantage  in  order  to  constitute  a  conver- 
sion. **The  question  is,  did  the  respondents  exercise 
dominion  over  them  in  exclusion  or  in  defiance  of 
the  appellant's  right."  Page  108,  vol.  4,  Am.  &  Eng.  Ency. 
of  L«.  The  gist  of  the  conversion  is  the  usurpation  of 
the  owner's  right  of  property,  and  not  the  actual  damages 
inflicted.  Note  1,  page  113,  id.  Nor  is  it  necessary  that 
the  act  should  be  wilful  or  intentional  to  render  it  a  con- 
version. **If  a  carrier  by  mistake  delivers  goods  to  the 
wrong  person  he  is  liable  in  trover."  Note  1,  p.  112,  vol. 
4.  id.  **Honesty  of  purpose  is  not  a  defense,  and  can  in  no 
measure  shield  the  defendant  from  liability,  except  to  pre- 
vent the  giving  of  punitive  damages."  Wait's  Actions  and 
Defenses,  vol.  6,  p.  164.  **And  it  makes  no  difference — in 
case  of  bailment — that  the  depositary  did  the  act  for  the 
benefit  of  the  depositor  or  that  it  really  inured  to  his  ben- 
efit. He  has  no  right  to  use  the  property  for  any  purpose 
other  than  that  for  which  it  was  left  with  him,  upon  any 
consideration  or  for  any  purpose,  not  even  for  its  preserva- 
tion." Page  165,  id.  •'Any  abuse  of  possession,  lawfully 
acquired,  or  any  breach  of  the  trust  imder  which  it  was 
placed  in  the  defendant's  hands^  is  an  actionable  conver- 
sion."    Page  166,  id. 
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The  appellant,  if  he  testified  truthfully, — and  for  the 
purposes  of  this  appeal  we  must  presume  he  did, — deliv- 
ered the  plans  in  question  to  the  respondents  for  the 
speeific  purpose  of  obtaining  from  them  certain  information 
which  they  were  to  furnish  in  ten  days.  That  certainly 
did  not  authorize  the  respondents  to  send  the  plans  to  San 
Francisco,  when  it  would  require  at  least  double  the 
specified  time  to  send  them  there,  have  the  estimate  made, 
and  have  them  returned.  It  was  clearly  the  duty  of  the 
respondents,  before  sending  the  appellant's  plans  out  of  the 
State,  and  exposing  them  to  loss,  to  have  consulted  with 
him  in  regard  to  the  matter.  He  had  evidently  been  to 
great  trouble  and  expense  in  procuring  the  plans,  and  had 
the  same  right  to  exercise  control  over  them  thjat  every 
one  has  to  exercise  dominion  over  that  which  belongs  to 
him;  which  right  he  was  deprived  of  when  the  plans  were 
sent  away  without  his  consent  or  knowledge. 

The  respondents  doubtless  acted  in  good  faith  in  the 
affair  and  intended  no  wrong,  but  they  seem  to  have  been 
careless  and  indifferent,  at  least  they  had  no  intelligent 
idea  as  to  when,  how  or  by  whom  the  plans  were  sent 
away,  though  the  appellant  evidently  was  as  constant  in 
calling  upon  them  in  regard  to  the  matter  as  any  person 
having  a  favorite  object  in  view  wotild  be  likely  to  be.  He 
probably  became  a  source  of  annoyance  to  the  managers 
of  the  respondents'  business  and  received  very  little  atten- 
tion; but  he  had  rights  which  they  were  bound  to  respect, 
and  the  workings  of  his  Italian  brain,  if  encouraged,  might 
have  produced  results  important  to  himself  and  the  com- 
munity. The  respondents,  at  all  events,  should  not  have 
usur{>ed  his  right  to  exercise  dominion  over  his  own 
property  and  exclude  him  from  its  control,  which  I  think 
they  did  do,  if  they  sent  the  plans  to  San  Francisco  with- 
out his  consent.  Whether  they  did  so  or  not,  and  whether 
they  acted  prudently  in  the  affair,  are  in  my  opinion  proper 
questions  to  be  submitted  to  a  jury. 

LfOBD,  J.,  dissenting. — The  evidence  for  the  plaintiff 
*only  shows  that  the  plans  ''were  missed  and  could  not  be 


April,  1890.]    Ferrera  v.  Parke  &  Lacy.  149 

Opinion  of  Loid,  J.,  disnnting. 

foond,"  or,  at  most,  were  mislaid  or  lost.  It  does  not  make 
out  a  prima  fade  case  of  conversion.  The  argpiment  for 
the  plaintiff  proceeded  upon  the  theory  that  the  defend- 
ants in  sending  the  plans  to  their  San  Francisco  house, 
without  the  consent  of  the  plaintiff,  involved  such  a  misuser 
of  the  plans  as  operated  as  a  conversion  of  them  in  law. 
The  contract  did  not  provide  where  the  estimate  of  costs 
was  to  be  made,  and  the  defendants  sent  these  plans  to 
their  San  Francisco  house  because  of  its  superior  facilities 
to  ascertain  the  cost  of  constructing  the  works,  which  was 
the  object  of  the  contract ;  but  the  plaintiff  did  not  know 
the  defendants  had  a  San  Francisco  house.  It  is  not  a 
case,  upon  its  facts,  where  a  bailee  contracts  to  return  the 
thing  bailed  at  a  fixed  time,  or  where  time  was  made  the 
essence  of  the  contract  by  stipulation,  or  where,  from  the 
nature  of  the  property,  or  the  character  of  the  interest 
involved,  time  becomes  an  essential  of  the  contract ;  nor 
where  the  thing  bailed  was  contracted  to  be  done  or  to 
be  returned  at  a  particular  place  or  at  a  particular  time 
without  knowing  that  the  defendants  had  a  San  Francisco 
house  or  any  stipulation  as  to  the  time  when  the  estimate 
was  to  be  made,  or  when  the  plans  were  to  be  returned, 
other  than  the  law  infers  were  consistent  with  the  purpose 
of  the  contract  in  estimating  the  cost  The  plaintiff  left 
the  plans  with  the  defendants  for  the  purpose  of  ascer- 
taining the  cost  of  constructing  a  maccaroni  factory;  and 
to  more  thoroughly  and  satisfactorily  effect  that  purpose, 
the  defendants  sent  their  plans  to  the  San  Francisco  house 
to  make  such  estimate  and  return  the  result  to  them, 
where,  by  some  accident,  the  plans  were  mislaid  or  lost» 
or  '•were  missed  and  could  not  be  found"  when  demanded. 
Do  these  facts  constitute  conversion? 

At  the  argument,  it  was  said  that  if  one  person  hires  a' 
horse  to  drive  to  one  place  and  he  voluntarily  drives  to 
another,  it  is  a  technical  conversion  of  th^  horse ;  and  so 
too  it  was  claimed  that  when  the  defendants  sent  the  plans 
to  their  San  Francisco  house  to  estimate  the  cost  instead 
of  making  the  estimate  at  their  Portland  bouse,  or  at  least  * 
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without  the  consent  of  the  plaintiff,  that  it  amounted  to  a 
technical  conversion  of  the  plans,  for  which  an  action  in 
trover  could  be  maintained.  This  argument  assumes  more 
than  the  facts  warrant,  for  the  contract  did  not  stipulate 
where  the  estimate  of  costs  was  to  be  made,  whether  at 
the  Portland  or  San  Francisco  house,  and  could  not  involve 
the  consent  of  the  plaintiff  to  any  change  in  that  regard ; 
but  granting  all  this,  there  is  no  analogy  between  the 
cases,  for  the  reason  that  the  horse  was  bailed  for  one 
purjKDse,  and  it  was  used  for  another  which  constituted  the 
conversion ;  while  the  plans  were  stent  to  the  San  Fran- 
cisco house  not  for  another  but  the  identical  purpose  for 
which  they  were  entrusted  to  the  defendants,  namely,  to 
estimate  the  cost.  The  use  made  of  the  plans  by  the 
defendants  was  not  of  a  different  kind  from  that  contem- 
plated by  the  contract  between  the  parties,  but  was  done 
in  pursuance  of  its  purpose,  and  to  effect  the  object  of  its 
bailment. 

To  constitute  conversion,  there  must  be  seme  act  of 
dominion  exerted  over  one's  property  in  denial  of  his  right, 
or  inconsistent  with  it.  When  one  hires  a  horse  to  drive 
to  one  place  and  he  drives  it  to  another,  he  unlawfully 
intermeddles  with  the  property  of  another  for  his  own 
benefit  and  appropriates  the  horse  to  a  use  inconsistent 
with  the  terms  of  the  bailment.  In  sending  the  plans  to 
the  San  Francisco  house,  the  defendants  neither  claimed 
nor  exercised  any  right  of  property  or  dominion  over 
them  inconsistent  with  or  in  denial  of  the  plaintiff's  right 
as  the  lawful  owner,  but  the  conceded  facts  show  that  the 
plans  were  sent  there  to  better  effect  the  purpose  of  the 
bailment  and  without  any  intention  of  appropriating  the 
property  to  their  own  use,  or  to  destroy  them,  or  to 
deprive  the  plaintiff  of  them  as  a  rightful  owner. 

**Con version,"  said  Field,  J.,  **is  based  upon  the  idea  of 
an  assumption  by  the  defendant  of  a  right  of  property,  or 
a  right  of  dominion  over  the  thing  converted,  which  casts 
upon  him  all  the  risks  of  an  owner,  and  it  is  therefore 
not   every  wrongful    intermeddling    with,   or    wrongful 
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asportation,  or  wrongful  detention  of  personal  property, 
that  amounts  to  a  conversion.  Acts  which  themselves 
imply  an  assertion  of  title  or  of  a  right  of  dominion 
over  i)ersonal  property,  such  as  a  sale,  letting  or  destruc- 
tion of  it,  amount  to  a  conversion,  even  although  the 
defendant  may  have  honestly  mistaken  his  rights;  but 
acts  which  do  not,  in  themselves,  imply  an  assertion  of 
title  or  a  right  of  dominion  over  such  property,  will  not 
sustain  an  action  of  trover,  unless  done  with  the  intention 
to  deprive  the  owner  of  if  temporarily  or  permanently,  or 
unless  there  has  been  a  demand  for  the  property  and  a 
neglect  or  refusal  to  deliver  it,  which  are  evidence  of  a 
conversion,  because  they  are  evidence  that  the  defendants 
in  withholding  it,  claims  the  right  to  tvithhold  it,  which  is  a  claim 
of  a  right  of  dominion  over  it,^*  Spooner  v.  Manchester,  133 
Mass.  270. 

What  are  the  acts  which,  by  any  possible  construction, 
can  be  considered  as  an  assumption  by  the  defendants  of 
a  right  of  property  or  dominion  over  the  plans,  casts 
uxx>n  them  the  risks  of  an  owner?  They  claim  no  right  to 
the  plans,  nor  denied  the  right  of  the  plaintiff  to  them; 
nor  did  they  refuse,  on  demand,  to  deliver  them,  but,  by 
the  evidence  of  the  plaintiff,  the  plans  were  mislaid  and 
could  not  be  found,  or  perhaps  were  lost.  It  is  the  with- 
holding of  the  thing  in  his  possession,  or  under  his  control, 
when  demanded,  that  makes  a  prima  facie  case  of  conver- 
sion, but  not  when  the  evidence  shows  that  at  the  time  of 
the  demand  the  thing  or  property  was  not  under  his 
control,  or  was  mislaid  or  lost  In  such  case,  the  property 
is  not  withheld,  because  the  defendant  claims  the  right  to 
withhold  it,  which  is  a  claim  of  right  of  dominion  over  it, 
but  because  the  property  at  the  time  is  not  under  his 
control  and  capable  of  delivery. 

The  authorities  are  numerous  to  the  xx)int,  that  demand 
and  refusal  will  not  be  sufficient  evidence  of  conversion, 
when  it  appears  that  the  property  demanded  was  not  at 
the  time  m  the  possession  nor  under  the  control  of  the 
defendant  on  whcxn  the  demand  was  made,  but  that  it  had 
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b3en  previously  lost  or  stolen  or  misdelivered.  Said 
Appleton,  C.  J. :  "In  trover,  a  demand  and  refusal  make 
out  a  privia  facie  case. "  But  this  is  rebutted  by  proof  that 
the  property  demanded  was  not  at  the  time  of  the  demand 
in  the  defendant's  possession,  nor  under  his  control. 
Boohier  v.  Boobier,  39  Me.  407.  Trover  will  not  lie  ag^ainst 
a  bailee  when  the  goods  have  been  lost  or  stolen.  Hawkins 
V.  Hoffman,  6  Hill,  586.  There  must  be  some  wrongful  act 
on  the  part  of  the  defendant.  A  loss  by  mere  non  feasance 
will  not  sustain  this  form  of  action.  Bowlin  v.  Nyt,  10 
Cush.  416.  Trover  cannot  be  maintained  against  a  conmion 
carrier  for  not  delivering  goods  intrusted  to  him  for  trans- 
portation, if  the  goods  are  not  in  the  carrier's  pofisession 
at  the  time  of  the  demand,  and  have  been  either  lost  or 
stolen.  Packard  v.  Getman,  4  Wend.  618.  Indeed,  there 
seems  an  entire  concurrence  of  authorities  that  in  case  of  a 
loss  of  goods  by  a  bailee,  or  of  larceny  from  him,  that  he 
is  not  liable  in  trover.  Dearboum  v.  National  Bank,  58 
Me.  274. 

In  the  case  at  bar  the  evidence  for  the  plaintiff  is  specific 
to  the  point  that  the  reason  why  the  plans  were  not  restored 
to  him  when  demanded,  was  that  they  had  been  mislaid 
and  could  not  be  found,  or  were  lost,  and  therefore  not 
capable  of  delivery.  The  conduct  of  the  defendant  may 
have  been  negligent  or  careless,  and  for  which  they  may 
be  liable  in  some  form  of  action,  but  in  no  legal  sense  does 
it  constitute  acts  which  imply  an  assertion  of  title,  or  a 
r  ght  of  dominion  over  the  property  as  will  sustain  an 
action  of  trover. 

I  think  the  plaintiff  failed  to  establish  a  case  sufficient 
to  \  e  submitted  to  the  jury,  and  the  court  committed  no 
error  in  granting  the  non-suit 
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Wbxt  of  ATTACHifEWT— Rbtuwc— iNsurFiCTKNT.— a  BbertlTs  retain  upon  a  writ  of 
Attoctament  Is  liiBufflcient  whicli  fidlH  to  show  that  a  defendaut  to  whom  a  certified 
copy  of  such  writ  was  delivered,  was  an  occupant  of  the  premises  sought  to  be 
attached,  and  which  failed  to  show  that  there  waa  no  occupant  of  said  premiaes, 
and  that  a  certified  copy  of  the  writ  posted  on  the  front  of  defendant's  dwelling* 
house,  was  posted  in  a  conspicuous  place  on  said  premises. 

Attachxekt— Sepasatb  TKAcn.— ScTeral  separate  and  distinct  tracts  of  land  cannot 
be  attached  by  posttng  a  certifled  copy  of  the  writ  in  a  conspicuous  place  on  one 
only  of  such  tracts 

RnoYAL  or  Cavbk— Attachkxmt— Rstukk— AvKNOMXKT.—Where  a  sheriff  made  a 
def^tive  retam  on  a  writ  of  attachment  and  the  cause  waa  then  regularly  removt'd 
into  the  circuit  court  of  the  United  States  for  the  district  of  Oregon,  the  State  court 
had  no  Jurisdiction  or  authority  to  permit  the  sheriff  to  amend  his  return  to  said 
writ.  When  the  cause  was  removed,  the  jurisdiction  of  the  State  30urt  over  it 
ceased. 

XOBTGAGE-^rDGWKNT    LUM— OKDBR    IR  WHICH   LAND    TO    BX    SOLD    AND  PR0CESD6 

APPLIED,— Where  plaintiff  had  a  first  lien  by  mortgage  on  the  Unds  of  8.  and  S.  G., 
and  C.  A  W.  bad  a  lien  by  Judgment  on  the  lands  of  8.  only;  hdd,  that  the  lands  of 
S.  &  G.  should  be  first  sold  and  the  proceeds  applied  on  plaintiff's  mortgage,  and 
that  S.'s  land  should  then  be  sold  and  the  proceeds  applied  to  pay  anything  remain- 
ing due  on  plaintiff's  mortgage,  and  the  balance,  or  so  much  as  might  be  necessary^ 
be  applied  to  the  payment  of  C.  &  W.'s  ludgment,  and  the  residue,  if  any,  be 
deposited  in  court  Ibr  whoever  may  appear  to  t>e  entitled  to  same;  and  so  much  of 
said  decree  as  allowed  the  sheriff  to  amend  his  return  on  the  writ  of  attachment, 
must  be  reversed. 

Appeal  from  Douglas  county:  R  S.  Bkan,  judge. 

The  plaintiff  sues  as  guardian  of  Charles  and  Henry 
Bingham,  and  the  object  of  the  suit  is  to  foreclose  a  mort- 
gage made  by  G.  H.  Stevenson  and  wife  and  F.  M.  Gab- 
bert  and  wife,  on  October  4,  1886,  and  made  to  secure  the 
payment  of  a  promissory  note  for  $2,813.21,  and  $125  as 
reasonable  attorney  fees. 

The  defendants  Christy  &  Wise  are  alleged  to  have  some 
interest  in  the  mortgaged  premises  subsequent  and  subject 
to  the  plaintiffs  mortgage.  The  defendants  Christy  & 
Wise  deny  that  their  claim  is  subsequent  or  subject  to 
plaintiffs  mortgage  and  allege  that  they  commenced  an 
action  in  the  circuit  court  of  the  State  of  Oregon  for 
Douglas  county  against  G.  H.  Stevenson  and  others,  part- 
ners doing  business  imder  the  name  of  the  Grange  Business 
Association  of  Douglas  county,  Oregon,  to  recover  the 
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sum  of  $7,736.80,  with  attorney  fees,  interest  and  costs; 
that  an  attachment  was  duly  Issued  and  executed  by  the 
sheriff  on  the  fourth  day  of  October,  1886,  at  1:30  o'clock 
P.  M.,  by  attaching  all  the  right,  title  and  interest  of  the 
defendant  G.  H.  Stevenson  in  the  real  property  described 
in  the  complaint;  that  said  writ  was  duly  returned  into  court 
by  the  sheriff  with  a  certificate  of  all  his  doings  endorsed 
thereon;  that  by  said  attachment  Christy  &  Wise  acquired 
and  now  have  a  valid  lien  upon  defendant  Stevenson's 
interest  in  said  lands;  that  thereafter  said  cause  was  duly 
removed  from  the  State  court  to  the  circuit  court  of  the 
United  States  for  the  district  of  Oregon;  that  on  the  seven- 
teenth day  of  November,  1887,  Christy  &  Wise  recovered 
a  judgment  against  the  defendant  Stevenson  and  others 
for  16,565.88,  |500  attorney's  fees,  and  $518.97  costs,  and 
that  said  attached  property  be  sold  to  satisfy  said  judg- 
ment; that  on  the  nineteenth  day  of  November,  1887,  this 
judgment  was  duly  docketed  in  said  circuit  court  of  the 
United  States.  There  are  some  other  matters  alleged  in 
the  answer  not  necessary  to  be  noticed  here. 

The  reply  denied  the  new  matter  in  the  answer. 

The  circuit  court  heard  the  cause  and  took  the  same 
under  advisement  at  the  May  term,  1889,  of  said  court,  and 
the  decree  was  filed  with  the  clerk  and  entered  on  the 
seventeenth  day  of  July,  1889. 

The  appellant  has  appealed  from  certain  parts  only  of 
said  decree,  namely,  from  that  part  of  said  decree  allowing 
the  sheriff  of  Douglas  county  to  amend  his  return  on  the 
writ  of  attachment;  from  so  much  of  it  as  directs  the  order 
in  which  the  mortgaged  premises  should  be  sold,  and  from 
so  much  of  it  as  decides  that  Christy  &  Wise's  attachment 
is  prior  to  the  plaintiff's  mortgage.  The  other  facts  are 
stated  in  the  opinion. 

S.  B,  Linthicum,  for  Respondents,  Christy  &  Wise. 

J.  W.  Hamilton  and  W.  E.  Willis,  for  Appellant 
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Strahan,  J.,  delivered  the  opinion  of  the  court. 

There  are  two  tracts  of  land  involved  in  this  suit 
First,  a  tract  containing  1,553  87.100  acres;  second,  a  tract 
containing  680  acres.  The  defendant  Stevenson  owned  an 
equal  undivided  one-half  of  each  of  these  tracts,  and  Mr. 
F.  M.  Gabbert  owned  the  remaining  moiety.  There  is 
still  another  tract  of  about  500  acres  described  in  the  com- 
^  plaint  which  was  owned  mainly  by  the  defendant  Steven- 

son, though  he  seems  to  imply  from  his  evidence  that  one 
Lydia  Dascomb  owned  a  small  undivided  interest  therein, 
but  that  he  had  bargained  for  it  in  some  way,  the  particu- 
lars of  which  do  not  appear. 

The  mortgage  sought  to  be  foreclosed  was  executed 
some  time  about  two  or  three  o'clock  P.  M.  on  the 
fourth  day  of  October,  1886,  and  after  the  attachment 
pai)ers  were  delivered  to  the  defendant  Stevenson.  He 
received  these  papers  from  the  sheriff  in  the  lane  in  the 
southern  part  of  the  town  of  Roseburg.  The  mortgaged 
premises  were  situated  about  thirteen  mjles  from  this 
point  The  individual  land  of  Stevenson  joins  the  1,500- 
acre  tract  owned  in  common  with  Gabbert,  and  the  distance 
between  the  640- acre  tract  and  the  1,500-acre  tract  is  about 
one-fourth  of  a  mile. 

The  sheriff  by  his  return  on  the  writ  of  attachment  cer- 
tifies as  follows:  **And  I  further  certify  that  I  did,  on  the 
said  fourth  day  of  October,  1886,  by  virtue  of  said  annexed 
V  rit  of  attachment  above  described,  attach  the  following 
described  real  property  of  George  Stevenson,  one  of  the 
defendants  named  in  said  annexed  writ  of  attachment, 
subject  to  the  former  attachment  of  Koshland  Bros.,  here- 
inbefore mentioned.  I  did,  in  pursuance  of  said  annexed 
writ  of  attachment,  on  the  said  fourth  day  of  October, 
1886,  at  8:30  A.  M.  of  said  day,  attach  the  following 
described  real  property  by  delivering  to  said  Greorge 
Stevenson  in  person  a  copy  of  the  annexed  writ  of  attach- 
ment,- duly  certified  to  by  me  as  sheriff  aforesaid,  and 
thereafter,  to  wit,  at  1:30  o'clock  R  M,  of  said  fourth  day 
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of  October,  1886,  I  duly  posted  a  copy  of  said  annexed 
writ  of  attachment,  duly  certified  to  by  me  as  sheriff,  upon 
the  front  of  the  dwelling-house  of  said  George  Stevenson, 
within  said  county  and  State,  as  no  person  could  be  found 
at  the  place  of  residence  of  said  defendant  Greorge  Steven- 
son of  suitable  age  and  discretion  with  whom  to  leave  said 
copy  of  said  writ  of  attachment,  as  aforesaid." 

No  other  fact  appears  in  the  return  showing  the  manner 
of  service.  On  the  ninth  day  of  October,  1886,  the  sheriff 
made  out  a  certificate  certifjring,  in  effect,  that  he  had 
attached  all  the  real  property  described  in  the  complaint 
as  the  property  of  the  defendant  Geo.  H.  Stevenson, 
which  certificate  was  filed  with  the  county  clerk  on  that 
day  and  by  him  recorded. 

The  only  questions  we  deem  necessary  to  consider  are 
whether  the  return  was  sufficient  to  show  the  properly  in 
controversy  had  been  attached;  or,  if  the  same  be  deemed 
insufficient,  whether  the  attempted  amendment  thereof  in 
this  case  can  be  sustained. 

1.  Section  149,  Hill's  Code,  provides:  ''The  sheriff  to 
whom  the  writ  is  directed  and  delivered  shall  execute  the 
same  without  delay  as  follows:  1.  Real  property  shall  be 
attached,  by  leaving  with  the  occupant  thereof,  or  if  there 
be  no  occupant,  in  a  conspicuous  place  thereon,  a  copy  of 
the  writ  certified  by  the  sheriff." 

The  return  of  the  sheriff  fails  to  show  that  George  H. 
Stevenson  was  an  occupant  of  the  premises  sought  to  be 
attached,  and  it  does  not  appear  that  the  copy  of  the  writ 
was  posted  in  a  conspicuous  place  on  said  premises.  The 
sheriff  returns  that  it  was  posted '  'upon  the  front  of  the  dwell- 
ing-house of  said  Geo.  H.  Stevenson  within  said  county 
and  State,"  but  it  does  not  appear  that  said  dweUing- 
house  was  the  property  sought  to  be  attached  or  that  the 
front  of  said  dwelling-house  was  '*a  conspicuous  place." 

The  sufficiency  of  a  return  much  like  this  came  before 
the  circuit  court  of  the  United  States  for  this  State  in 
Mickey  v.  Stratton,  5  Saw.  475,  and  was  held  insufficient 
The  learned  and  distinguished  judge  of  said  court,  after 


April,  1890.]    Hall  v.  Stevenson  et  al.  1B7 

Opinion  of  the  Oourt— 8tntb«i,  J. 

citing  TnUlinger  v.  Todd,  5  Or.  89,  said:  *'Now  the  analogy 
between  these  cases  and  the  one  at  bar  is  complete.  The 
service  of  an  attachment^  in  case  of  real  property,  is 
required  to  be  made  by  leaving  a  copy  of  the  writ  with  the 
occupant  thereof,  but  if  there  be  no  occupant,  then,  and  in 
that  case  only,  by  leaving  a  copy  in  a  conspicuous  place 
thereon.  The  law  is  framed  on  the  reasonable  assump- 
tion that  the  occupant  represents  the  absent  owner,  and 
therefore  it  requires  the  service  to  be  made  upon  him;  and 
no  substituted  service,  by  leaving  a  copy  of  the  writ  on  the 
prenuseSy  is  permissible  unless  there  is  no  one  in  the  occu 
jmtion  of  the  premises  upon  whom  service  can  be  made» 
and  that  fact  appears  from  the  return,  or  else  the  service 
upon  its  face  is  unauthorized  and  invalid.  Further,  the 
return  must  state  what  was  done*  and  the  presumption 
that  an  officer  has  done  his  duty  is  not  sufficient  to  supply 
a  material  fact  or  circumstance  which  does  not  appear  in  his 
return.  For  the  law  having  made  it  his  duty  to  endorse  his 
proceedings  under  the  writ  thereon,  the  presumption  that 
he  did  his  duly  applies  as  weU  to  the  making  of  the  return 
as  the  service  of  the  writ,  and  therefore  there  is  no  room 
to  presume  that  he  did  his  duty  in  making  the  service 
more  fully  or  otherwise,  than  he  has  stated  in  his  return.'' 

If  this  is  the  correct  construction  of  the  statute,  and 
there  is  no  reason  to  doubt  it,  it  is  decisive  of  this  question. 
But  there  are  other  authorities  to  the  same  effect  Bryan 
V.  Trout,  90  Penn,  St.  492;  Page  v.  Generea,  6  La.  Ann.  549; 
Ezellc  V.  Sknpeon,  42  Miss.  515;  Tucker  v.  Byara,  46  Miss.  649. 

It  was  also  argued  that  if  the  court  should  be  of  the 
opinion  that  this  return  was  sufficient  to  make  a  valid 
attachment  of  Stevenson's  individual  land,  it  was  not  good 
as  to  those  tracts  in  which  he  owned  only  an  undivided 
interest  and  particularly  the  tract  that  did  not  join  the 
others  or  have  any  connection  whatever  therewith,  and 
this  contention  of  the  appellant  I  think  would  have  to  be 
sustained,  but  its  consideration  is  uimecessary,  Several 
separate  and  distinct  parcels  of  land  could  not  be  attached 
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by  posting  up  a  copy  of  the  writ  on  one  only  of  them. 
Henry  v.  Mitchell,  32  Mo.  512. 

The  sheriff's  return  was  therefore  insufficient  to  show 
that  the  lands  in  controversy  had  been  attached  at  the  suit 
of  Christy  &  Wise. 

2.  The  remaining  question  is,  was  such  return  amend- 
able and  were  the  proper  proceedings  taken  in  the  court 
below  to  amend  the  same?  If  the  cause  in  which  the 
defective  return  was  made  had  not  been  removed  into  the 
circuit  court  of  the  United  States  for  the  District  of 
Oregon,  and  the  rights  of  other  parties  had  not  intervened, 
then,  if  the  facts  existed  which  would  have  enabled  the 
sheriff  to  make  a  good  return  on  the  writ  of  attachment, 
the  court  might  have  permitted  him  to  do  so.  But  by  what 
authority  did  the  circuit  court  of  Douglas  county  proceed 
to  amend  a  process  in  a  cause  which  had  been  lawfully 
removed  into  the  Federal  courts? 

**If  the  record  discloses  a  removable  cause,  and  the 
other  conditions  have  been  complied  with,  the  jurisdiction 
of  the  State  court  ceases,  and  that  of  the  Federal  court 
attaches  without  any  further  proceedings  and  for  all  sub- 
sequent purposes."    Dillon's  Removal  of  Causes,  §  776. 

The  power  of  the  State  court  had,  therefore,  ceased  over 
the  case  of  Christy  <Jt  Wise  v.  O,  H.  Stevenson  et  aL  long 
before  this  attempted  amendment  of  this  return  in  that 
case,  and  the  court  had  no  power  whatever  over  said  cause 
or  any  process  issued  therein.  After  the  removal  it  be- 
longed to  the  Federal  court  to  exercise  the  power  of  amend- 
ment if  it  thought  proper  to  do  so  to  the  same  extent  and 
as  fully  as  if  said  cause  had  been  originally  commenced  in 
that  court 

This  view  of  the  subject  renders  it  unnecessary  to  dis- 
cuss the  question  whether  as  against  these  plaintiffs  the 
return  was  amendable,  and  whether  or  not  the  order  of 
amendment  could  be  made  in  this  case;  but  I  think  proper 
to  add  that  the  mode  of  procunixg  an  amendment  of  process 
or  return  is  generally  to  proceed  upon  notice  in  the  cause 
where  such  defect  occurs. 
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8.  One  other  question  remains  to  be  considered,  and 
that  is  the  order  in  which  the  mortgaged  premises  shall 
be  sold.  Christy  &  Wise  have  a  judgment  which,  so  far 
as  appears,  is  a  second  lien  on  Stevenson's  land  and  upon 
the  undivided  half  of  the  tracts  which  he  holds  as  tenant 
in  common  with  Gabbert,  and  they  have  no  lien  on  Gab- 
bert's  interest  therein.  In  such  case  it  is  equitable  that 
the  lands  upon  which  Christy  &  Wise  have  no  lien  should 
be  first  sold,  and  the  proceeds  arising  therefrom  be  applied 
to  the  payment  of  the  plaintiff's  mortgage,  interest  and 
costs,  and  the  residue  of  the  proceeds  of  Stevenson's 
interest,  if  any,  be  applied  upon  the  judgment  of  Christy 
&  Wise,  and  that  the  remainder  of  said  real  estate  be  also 
sold,  and  the  proceeds  be  applied — first,  to  the  payment  of 
any  balance  that  may  be  due  the  plaintiff  on  said  mortgage, 
if  any,  and  the  residue  to  the  payment  of  the  judgment  of 
Christy  &  Wise,  mentioned  in  the  pleadings,  and  the 
remainder,  if  any,  be  deposited  in  the  circuit  court  of 
Douglas  county  to  be  paid  out  to  whoever  may  be  entitled 
to  receive  the  same,  and  that  the  mortgage  described  in 
the  complaint  be  foreclosed,  etc. 

The  decree  of  the  court  below  will  be  modified  as  herein 
indicated. 


[Filed  April  23. 1890.1 

THE    STATE    OF    OREGON     ex    rel.    E.    HARDY, 
Respondents,  v.  JAMES  GLEASON,  Appellant. 

Attorney  ahd  Client— Privileobd  Communication.— In  proceedings  supplementary 
to  executiou,  where  an  attorney  lor  the  defendant  is  called  aa  a  witneNs  and  tebii- 
fiesthathe  hud  in  his  posaeulon,  after  tlie  commencement  of  the  action,  moncf, 
not(>8,  checks,  evidence  of  indebtedness,  or  other  property  of  the  defeudatit,  he 
may  be  required  to  state  what  ho  had  in  his  poeseftsion  and  what  he  did  with  such 
pn>|icrty  or  efiects.  The  facts  required  to  answer  these  questions  are  not  privileged 
cummuDicatious,  made  in  the  course  of  professional  employment. 

Appeal,  from  Multnomah  county:  E.D.Shattuck,  judge. 

One  Edwin  Hardy  obtained  a  judgment  for  about  $5,000 
against  Bigno  and  Watson,  and  being  unable  to  obtain 
satisfaction  of  an  execution  issued  on  said  judgment,  insti- 


160  Statb  ex  rsl.  Hardy  v.  Glbason.    [Sup.  Ct 

statement  of  Ikoti.  . 

tuted  proceeding  supplementary  to  execution.  In  the 
course  of  an  examination  had  before  a  referee  appointed 
for  that  purpose,  Bign^  was  called  as  a  witness  and  testi- 
fied, among  other  things,  that  he  had  received  from  the 
estate  of  one  Manci^t,  on  July  12,.  1889,  the  sum  of 
$10,478.52  and  failed  to  give  any  satisfactory  account  as 
to  what  had  become  of  it. 

The  appellant  was  present  at  the  hearing  as  counsel  for 
Bign^  and,  upon  the  examination  of  the  latter  being  con- 
cluded, was  called  and  sworn  as  a  witness.  In  the  course 
of  his  examination  he  was  asked  to  state  if  he  had  had,  at 
any  time  subsequent  to  February  13,  1889  (the  date  of  the 
commencement  of  this  action),  any  money,  check,  certifi- 
cate of  deposit,  promissory  note,  or  other  evidence  of 
indebtedness,  or  other  property  whatever  belonging  to 
Bign^  in  his  possession  or  under  hib  control;  and  under 
the  order  of  the  court  made  upon  his  objection,  he 
answered  '*Yes."  He  was  then  asked  to  state  what  he  did 
have,  and  declined  to  respond  on  the  ground  that  the 
matter  was  confidential  between  himself  and  his  client  and 
he  was  privileged  from  such  examination. 

The  referee,  conceiving  that  he  had  no  power  to  rule 
upon  the  legal  point  here  raised,  referred  the  matter  to  the 
court,  and  the  witness  was  directed  to  respond  to  the 
question,  and  state  what  disposition  he  had  made  of  such 
property  as  had  been  in  his  possession.  Thereupon  the 
examination  was  resumed  and  the  witness  was  asked  the 
question,  ''Just  state  what  you  did  have,"  to  which  he 
responded,  '1  decline  to  answer  the  question  on  the 
ground  that  the  relationship  which  existed  between  Mr. 
Bign^  and  myself  was  that  of  attorney  and  client,  and  all 
my  knowledge  with  reference  to  his  property  came  in  the 
course  of  professional  employment  between  Bigno  and 
myself,  and  I  claim  the  privilege  of  an  attorney  in  these 
matters.  It  is  a  privileged  communication  between  an 
attorney  and  client,  and  I  decline  to  answer,  not  from  a 
desire  to  be  contumacious  before  the  court,  but  I  insist 
upon  my  rights  and  decline  to  answer.*' 
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On  a  subsequent  day  of  the  examination  the  witness  was 
asked  the  following  question:  ''Without  in  any  manner 
waiving  my  right  to  require  an  answer  to  the  last  inter- 
rogatory asked  you  on  the  twenty -eighth  day  of  March,  I 
will  now  ask  you  to  state  what  disposition  you  made  of 
such  money,  checks,  certificate  of  deposit,  promissory 
note,  or  other  evidence  of  indebtedness,  or  other  prox)erty 
whatsoever  belonging  to  defendant  Bign6  which  was  in 
your  possession  or  under  your  control  at  any  time  subse- 
quent to  the  thirteenth  day  of  February,  1889?"  To 
which  the  witness  responded:  ''I  decline  to  answer  the 
question  for  the  reason  that  if  I  were  to  do  so  I  would  have 
to  disclose  the  communications  made  by  Mr.  Bign^  to  me 
in  a  professional  capacity  while  he  was  my  client  and  I 
was  acting  as  his  attorney;  and  I  claim  the  right  to  hold 
as  privileged  the  communications  made  by  him  to  me  in 
reference  to  his  affairs  and  the  disposition  of  any  funds  of 
his  made  to  me  by  him  as  his  attorney  and  as  my  client, 
because  they  were  of  a  confidential  charactex;  I  refuse 
to  answer  the  question  for  those  reasons." 

These  matters  having  been  shown  to  the  satisfaction  of 
the  lower  court  by  affidavit,  the  appellant  was  brought 
before  the  court  upon  an  order  to  show  cause  why  he 
should  not  be  punished  for  contempt  in  refusing  to  answer 
the  interrogatones.  He  there  filed  an  answer  to  the  state- 
men  ts  contained  in  the  affidavit,  substantially  reiterating 
the  objections  he  had  previously  made. 

The  respondents  demurred  to  this  answer  on  the  ground 
of  its  insufficiency  toconstituteadefense^andthedemurrer 
was  sustained,  whereupon  judgment  was  entered  com- 
mitting the  appellant  uniil  he  should  submit  to  answer, 
and  awarding  to  the  respondents  costs  of  the  proceed- 
ings. It  is  from  this  judgment  that  the  pre^^ent  appeal  is 
taken. 

C.  H.  Carey,  tot  Appellant. 

L.  B.  Cox,  for  Respondent. 

XIX  0B.-1L 
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Strahak,  J.,  delirered  the  opinion  of  the  eonri 

The  only  question  presented  by  this  record  for  our  con- 
sideration is,  whether  or  not  the  defendant  was  bound  to 
answer  the  questions  propounded  to  him  on  his  examina- 
tion; in  other  words,  whether  his  relation  to  Bign6  as  his 
attorney  excused  him  from  answering. 

1.  Section  712,  Hill's  Code,  provides:  *'There  are  par- 
ticular relations  in  which  it  is  the  policy  of  the  law  1x> 
encourage  confidence,  and  to  preserve  it  inviolate;  there- 
fore a  person  cannot  be  examined  as  a  witness  in  the  fol- 
lowing cases:  *  *  *  2.  An  attorney  shall  not,  with- 
out the  consent  of  his  client,  be  examined  as  to  any  com- 
munication made  by  the  client  to  him,  or  his  advice  given 
thereon  in  the  course  of  professional  employment";  and 
by  subdivision  5  of  section  1038,  Hill's  Code,  it  is  made 
the  duty  of  an  attorney  to  maintain  inviolate  the  confi- 
dence, and  at  every  peril  to  himself  to  preserve  the  secrets 
of  his  clients.  But  these  provisions  introduce  no  new 
principle  into  the  law.  They  are  simply  declaratory  of 
the  common  law. 

The  defendant  having  answered  that  subsequent  to  Feb- 
ruary 13,  1889,  he  did  have  in  his  possession  or  under  his 
control,  money,  check,  certificate  of  deposit,  promissory 
note,  or  other  evidence  of  indebtedness,  or  other  prop- 
erty belonging  to  the  defendant  Bign^,  it  was  competent 
tor  the  plaintiff  to  ask  him  what  he  did  have  and  what 
disposition  he  made  of  the  same.  The  facts  necessary  to 
make  proper  answers  to  these  questions  were  not  privil- 
eged. The  authorities  are  very  full  and  direct  on  this 
question  and  their  citation  is  decisive  of  the  case  against 
"tiie  appellant  Jeans  v.  Fridenberg,  8  Penn.  L.  J.  Rep. 
65;  WillAams  v.  Y(ywng,  46  Iowa,  140;  And/rews  v.  O.  <f  Jf. 
R.  R.  Co.,  14  Ind.  169;  Brandt  v.  JSTien,  17  Johns.  335;  in  re 
Bliss,  386-38  How.  Pr.  79;  Bundle  v.  Foster,  8  Tenn.  Ch. 
658;  Graham  v.  O'FaUon,  4  Mo.  838^  Eager  v.  Schindler,  29 
Oal.  48;  Duffin  v.  Smith  Peakes,  N.  P.  cases,  108;  Dudley  v. 
Beck,  3  Wis.  274;  People  ex  rel.  MitcheU  v.  The  Sheriff  of  N. 
Z.  29  Barb.  622;  Fulton  v.  Maccracken,  18  Md.  :29. 
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The  appellant's  coansel  has  presented  a  carefully-pre- 
pared brief  and  has  cited  numerous  authorities  in  sup- 
port of  his  contention;  but  they  only  refer  to  various 
applications  of  the  same  rule  ali'eady  mentioned,  and  I 
deem  it  unxKetceaaary  to  reler  to  those  authorities  more 
particularly.  They  in  no  manner  con&ict  with  the 
principles  already  stated. 

It  follows  that  there  was  no  error  in  the  Judgment 
appealed  from  and  it  mopt  be  affirm^ 


[Filed  Ajtfii  21,  IMk 
M.  PISK,  BBSPOyDBNT,  v.  THE  N.  P.  B.  R  OO-rAPPBLLANT. 

Appeal  from  Columbia  eouaty:  F.  J.  Tatlob,  judge. 
Dolph^  Bellinger  J  Maliary  A  SifMn,  for  Appellant. 
R.AE,B.  WiUiwfiMuvii  Sears  tc  Beach,  for  Respondent, 
Mosesy.  8.P.R.  JB.  Co.,180r.  385,  approved  andfpUowed. 

Pbr  Gubiam. — The  court  below  held  in  this  case  that 
the  railway  company  was  required  under  the  statute  to 
fence  its  depot.  • 

In  a  receut  oese^MoiM  v.  S.  P.  R.  R  Co.,  18  Or.  385, 
— we  held  otherwise,  and  the  reasons  therein  stated 
render  it  unnecessaary  to  further  consider  that  question. 

The  judgment  must  be  rerorsed  and  a  new  trial  ordered. 
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U,^    H.  C.  LEWIS,  Appellant,  v.  J.  C.  BIRDSEY  and  W,  G. 
^'  '«3|  COOPER,  Respondento. 


>  ^7    T2 


Replevin— What  Title  Bvwncasn  to  Sustain  It.— In  an  action  to  recover  thepoMM 
lion  of  personal  property,  the  plaintiff  ordinarily  most  ahow  that  ke  is  the  owner  of 
the  property,  or  is  lawfully  entitled  to  the  poawsdon  of  it  by  virtue  of  a  Rpeclal 
property  therein.  The  owaenhip.  however,  requisite  to  maintain  soch  an  action 
need  not  be  absolute;  a  right  to  the  poneaion  and  dominion  over  It  for  the  time  ia 
all  that  is  esBential. 

JtBPLEViN—PoaBBSBioN— Effect  of— Takino  by  Thied  Person.— Hence  where  one 
person  is  in  possession  of  personal  property  exercising  dominion  over  it,  and  an- 
other takes  and  carries  it  away  without  his  oonsent,  the  former  may  maintain  a» 
actkm  against  the  latter  to  recover  the  possession  tkf  the  property  a^hough  in  fkct 
It  belongs  to  a  third  person,  ftnless  the  latter  can  Justify  his  talking  of  the  pK^perty 
by  shovring  such  a  privity  existing  between  him  and  the'cNrBeaas  wbuld  enttfie 
him  to  represent  the  owner's  interest  in  it 

Attachkxnt— Peisonal  Property  in  the  Hands  of  a  Third  Person.— A  sheriff,  in 
the  execution  of  a  writ  of  attachment,  is  not  authorised  to  take  personal  property 
Into  his  custody  where  it  Is  in  the  possession  of  a  third  person;  in  such  case  he  can 
only  attach  the  property  by  leaving  a  certified  copy  of  the  writ,  and  a  notice  spediy- 
ing  the  property  attached,  with  the  person  having  the  poasesBion  of  the  same. 

Pbbsonal  Property— Sale  of—Ooncurrbnt  Acts— Attachment— Levy.— Where  a 
plaintiff  owned  a  band  of  cattle,  a  part  of  which  he  agreed  to  trade  to  one  O.  in  con- 
sideration that  G.  would  convey  to  him  a  half  interest  in  a  certain  lot  of  land  in  the 
town  of  C.  P.,  and  would  also  assign  to  him  certain  policies  of  insurance  upon  tha 
buildings  situated  on  the  lot.  and  the  plaintiff  took  the  cattle  to  be  traded  to  C.  P. 
and  left  them  there  to  remain  a  certain  length  of  time,  when  he  would  return  and 
consummate  the  trade;  and  the  pJaintiff  returned  at  the  expiration  of  the  time,  but 
ascertaining  that  O.  had  not  assigned  to  him  the  policies  of  insurance,  as  agreed, 
took  the  cattle  and  sent  them  back  to  the  pasture  where  he  was  keeping  the  band 
ftom  which  he  had  taken  them,  and  sobsequently  the  sheriff,  under  a  writ  of 
attachment  in  an  action  wherein  oneG.  was  plaintiff  and  said  G.  was  defendant,  in 
attempting  to  attach  the  cattle  so  agreed  to  be  traded  as  the  property  of  G.,  seised 
and  took  into  his  custody  against  the  protest  of  the  plaintiff  a  number  of  cattla 
which  he  selected  fh>m  the  band  without  knowing  whether  or  not  they  were  the 
cattle  agreed  to  be  traded;  hM,  that  the  attempted  levy  was  a  nullity;  and  that  the 
plaintiff  had  such  an  ownership  in  the  cattle,  even  if  he  had  made  a  bill  of  sale  o^ 
them  to  G.  and  the  latter  had  conveyed  to  him  the  interest  in  the  said  lot,  but  had 
fkiled  to  assign  to  him  the  policies  <rf  Insurance,  as  would  entitle  him  to  maintaiii 
an  action  against  the  sheriff  to  recover  the  posnssion  of  the  cattle  seised. 

Appeal  from  Jackson  county:  L.  R  Webster,  judge. 

The  api>ellant  commenced  an  action  in  the  said  circuit 
court  against  the  respondent  Birdsey  to  recover  the  pos- 
session of  certain  personal  property,  consisting  of  eight 
head  of  thoroughbred  cattle,  claimed  to  be  of  the  value  of 
$8,700.  He  alleged  in  his  complaint  tiMit  on  the  twenty- 
seventh  day  of  September,  1889,  and  prior  thereto,  in  the 
said  county  of  Jaekson*  he  was  the  owner  and  in  the  law- 
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fnl  possession  of  and  entitled  to  the  lawful  possession  of 
said  cattle;  that  on  the  said  twenty -third  day  of  September, 
in  said  county,  the  said  respondent^  without  the  con- 
sent of  appellant,  wrongfully  took  and  seized  the  possession 
of  and  then  wrongfully  detained  the  same.  He  also  alleged 
a  demand  of  the  possession  of  the  cattle  prior  to  the  com- 
mencement of  the  action,  and  a  wrongful  withholding  on 
the  plart  of  said  respondent  to  appellant's  damage  in  the 
sum  of  $2,050,  and  also  alleged  certain  facts  as  special 
damages  amounting  to  |1,000. 

The  said  respondent  filed  an  answer  denying  that  the 
Appellant  was  the  owner  of  or  entitled  to  the  possession  of 
the  cattle,  also  the  alleged  value  of  them.  He  denied  the 
wrongful  taking,  seizure  or  detention  of  the  cattle,  also  the 
wrongful  withholding  possession  of  them,  and  the  damage 
claimed  on  account  thereof.  Said  respondent  for  a  further 
defense  alleged  that  he  was,  during  the  times  mentioned  in 
the  complaint,  the  sheriff  of  said  county  of  Jackson;  that 
on  said  twenty-third  day  of  September,  1889,  an  action  at 
law  was  pending  in  the  said  circuit  court  wherein  W.  G. 
Gooi>er  was  plaintiff  and  one  Wm.  Gates  was  defendant ; 
that  at  said  last-mentioned  time  a  writ  of  attachment  duly 
issued  in  said  action  directing  the  attachment  of  the  prop- 
erty of  said  Gates,  or  enough  thereof  to  satisfy  $503,  which 
said  writ  was  thereafter  delivered  to  the  said  respondent 
as  such  sheriff,  and  that  by  virtue  thereof  he  levied  upon 
and  took  into  his  possession  the  said  cattle;  that  said 
action  was  still  pending  undetermined,  and  that  under  said 
writ  and  levy  said  respondent  was  retaining  possession  of 
them.  Said  respondent  also  alleged  that  he  was  informed 
and  believed,  and  upon  such  information  and  belief  alleged, 
that  said  Wm.  Gates  was  and  had  been  the  owner  of  and 
seized  and  possessed  of  the  said  cattle.  The  said  respond- 
ent also,  as  another  defense,  alleged  certain  matters  as  an 
estoppel  against  the  appellant  from  claiming  ownership  of 
the  catUe. 

The  appellant  filed  a  reply  to  the  new  matter  of  defense 
set  forth  in  said  answer,  denying  the  sama 
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Therenpoa  fhe  respondent^  said  W.  O.  Cooper,  filed  a 
motion  to  be  made  a  party  defendant  in  the  said  action, 
which  was  granted  by  tiie  said  cireuitoonrt.  Said  Cooper 
then  filed  an  answer  to  the  said  complaint,  similar  in  terms 
to  that  filed  by  the  said  Birdsey,  and  the  appellant  filed  a 
reply  to  the  new  matter  contained  therein  denying  the 
same. 

The  case  was  tried  by  jury,  who  retnmed  a  yerdiet  in 
in  fayor  of  the  respondents,  npon  which  ttie  judgment 
appealed  from  was  entered 

P.  P.  Prim,  S  WiUiBi$M  and  0.  W  Kahler,  for  Appellant. 

H.  K,  Hanna  and  Francis  FUck,  for  Resi>ondent8 

TfiATiai,  C.  J.,  deliyered  the  opinion  of  the  court 

The  issues  in  this  case  involve  fhe  right  of  the  api>el- 
lant  to  the  possession  of  the  cattle  mentioned  in  the 
complaint  as  against  the  respondents  The  latter  claimed 
the  right  to  the  possession  of  the  cattle  under  the  attachment 
proceedings,  referred  to  in  the  answer  to  the  complaint. 
The  grounds  of  error  relied  upon  by  the  appellant  consist 
entirely  of  exceptions  taken  to  instructions  given  by 
the  court  to  the  jury,  and  to  the  refusal  of  the  court  to 
give  certain  instructions  as  requested  by  the  appellant's 
counsel. 

It  appears  from  the  bill  of  exceptions  contained  m  the 
record,  that  the  appellant  gave  evidence  at  the  trial  of  the 
action  showing  that  he  was  the  owner  of  twenty-three 
head  of  full-blooded  Galloway  cattle;  that  he  was  keeping 
them  in  a  Mr.  Bybee^s  pasture  in  said  coimty  of  Jackson; 
thi^  he  had  been  keeping  them  there  four  or  five  weeks 
prior  to  the  time  of  the  alleged  taking  by  the  respondent 
Birdsey  mentioned  in  the  complaint;  that  a  short  time 
before  said  taking,  he  took  out  from  the  pasture  seven 
bead  of  the  twenty-three  head  of  cattle  and  drove  them 
ovSr  to  Central  Point  and  turned  them  over  to  Wm.  Gates 
and  Mr.  Fenton  to  take  in;  that  he  gave  Mr.  Fenton  charge 
of  the  cattle,  and  told  him  to  keep  them  until  he  came  in 


I 


May,  1890.]  Lbttis  ip.  Biedsby  and  Ooopeb.  16? 

OplodoB  of  the  Oowrt— ThAyet,  &  J. 

Sunday  momingr;  thai  this  was  on  the  iourteenth  or 
fifteenth  of  September,  1889;  that  he  took  the  seven  head 
of  cattle  over  to  Central  Point  to  trade  with  Mrs.  Gates  for 
an  undivided  half  interest  she  owned  in  lot  11,  block  11» 
town  of  Central  Point;  that  he  was  to  give  her  the  cattle 
for  her  half  interest  in  the  lot^  and  she  was  to  assign  to 
him  her  interest  in  the  insurance  polices  on  the  buildings 
situated  thereon;  that  the  cattle  were  not  delivered  to  Mrs. 
Gates  because  he  did  not  come  back  until  Monday  morn- 
ing and  she  had  left  the  Sunday  evening  before,  and  had 
not  assigned  to  him  the  insurance  policies;  that  he  then 
took  charge  of  the  cattle  and  had  them  sent  back  to  the 
pasture  with  the  others;  but  on  the  fi^llowing  Monday 
Birdsey.  as  sheriff,  took  the  eight  head  of  cattle  in  contro- 
versy, which  were  a  part  of  the  said  twenty-three  head, 
under  tiie  attachment  in  favor  of  Cooper  and  against  Wm. 
Gates. 

It  also  appears  from  the  bill  of  exceptions  that  when  the 
Bind  sheriff  went  to  levy  the  attachment  upon  the  cattle,  the 
appellant  notified  him  that  they  belonged  to  him— appel- 
lant—and  forbade  his  taking  them;  and  that  the  sheriff 
not  being  able  to  identify  the  said  seven  head  taken  over 
to  Central  Point,  those  which  he  intended  to  levy  upon, 
he  employed  one  Edward  McDonald  to  go  with  him  and 
pick  them  out;  that  they  took  out  eight  head,  including  a 
suckling  calf,  but  did  not  know  whether  they  were  the  same 
animals  which  had  been  taken  to  Central  Point  and  driven 
back. 

It  further  appears  from  the  bill  of  exceptions  that  the 
respondent  W.  G.  Cooper  was  called  as  a  witness,  who 
testified  that  he  had  had  conversations  with  the  appellant 
in  regard  to  the  cattle;  that  he  asked  him  about  the  black 
cattle, — ^if  he  had  not  traded  Gates  some  black  cattle;  that 
appellant  said  ''yes."  Witness  asked  where  they  were. 
Appellant  said  ''out  at  By  bee's  pasture/'  That  he  traded 
them  for  real  estate;  gave  Gates  a  bill  of  sale  of  the  catllo. 
Witness  asked  him  why  the  cattle  did  not  belong  to  Gates. 
AppeUani  said  they  y?€re  Gates'.    Witness  asked  him  whv 
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they  were  not  at  Gates*  now;  that  appellant  swd:  '"They 
agreed  to  assign  over  these  fire  insurance  policies,  and 
when  I  came  in  Monday  morning  I  found  they  hadn't  done 
it,  and  I  took  the  cattle  right  straight  back  home." 

The  honorable  judge  of  the  court,  in  signing  the  said 
bill  of  exceptions,  appended  to  it  the  following  certificate: 
''The  above  bill  of  exceptions  is  hereby  allowed;  the 
evidence  above  set  out  is  not  all  the  evidence  in  the  case, 
but  there  was  other  and  additional  evidence  upon  all  the 
points  mentioned  in  the  evidence  as  here  set  out" 

The  instructions  of  the  court  to  the  jury  are  too  volum- 
inous to  be  considered  seriatim,  and  I  shall  not  attempt  it; 
but  shall  content  myself  by  referring  to  some  rules  of  law 
which  bear  upon  the  questions  involved.  The  case  was  a 
very  simple  one  to  determine.  The  appellant  was  clearly 
entitled  to  the  possession  of  the  cattle  unless  they  belonged 
to  Wm.  Gates  at  the  time  they  were  taken  by  the  respond- 
ents. If  the  appellant  had  agreed  to  sell  the  cattle  to  Mrs. 
Gates,  or  to  Wm.  Gates,  for  that  matter,  and  the  latter  had 
not  performed  the  conditions  upon  which  the  sale  and 
delivery  were  agreed  to  be  made,  the  vendee  would  not 
have  been  entitled  to  the  possession  of  the  cattle,  nor  the 
sheriff  to  take  them  under  the  attachment  proceeding. 
Neither  was  the  sheriff  entitled  to  take  the  cattle  from  the 
appellant  by  virtue  of  the  writ  of  attachment  so  long  as 
the  latter  had  them  in  his  possession,  claiming  to  be  their 
owner.  The  case  of  Spaulding  v.  Kennedy,  6  Or.  208,  is 
decisive  upon  that  point.  Nor  was  the  appellant  required 
to  prove  general  ownership  of  the  property,  in  order  to 
entitle  him  to  a  recovery  of  the  possession  thereof.  If  he 
had  a  right  to  the  possession  of  it  as  against  the  respond- 
ents it  was  sufficient. 

In  Sprague  d  Carr,  Admr.,  v.  Clark,  41  Vt.  10,  the  supreme 
court  of  that  State,  in  construing  a  statute  upon  the  sub- 
ject of  replevin,  use  this  language:  •*Dnder  this  statute, 
any  person  who  is  entitled  to  the  possession  of  any  goods, 
or  chattels,  may  maintain  replevin  against  any  person  who 
unlawfully  takes  or  detains  such  goods  or  chattels  from 
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him.  To  entitle  him  to  the  possession,  it  is  not  necessary 
that  he  should  be  the  owner,  or  that  he  should  be  entitled 
to  possession  as  against  all  others.  It  is  sufficient  if  he  is 
entitled  to  the  possession  as  against  the  person  who  takes 
it  from  him.  In  such  case,  the  taking  of  it  from  him  is  an 
unlawful  taking.  A  person  who  is  in  the  possession, 
claiming  the  property  or  an  interest  in  it,  or  a  legal  right 
to  the  possession,  may  maintain  replevin  against  any 
person  taking  the  property  from  him,  who  cannot  show  a 
better  right  to  it  The  d^endant  in  the  action  of  replevin, 
can  prevail  only  when  it  appears  that  he  is  entitled  to  a 
return  of  the  property,  and  that  can  be  only  when  it  appears 
that  his  right  is  superior  to  that  of  the  plaintiff.  The 
question  is  to  be  determined  according  to  the  respective 
rights  of  the  parties  to  the  suit." 

This  decision,  though  made  xmder  a  statute,  is,  I  think, 
a  fair  exposition  of  the  general  rule  of  law  upon  the 
subject 

The  supreme  court  of  New  York,  in  Sbgera  v.  Arnold,  12 
Wend.  81,  by  Nelson,  J.,  says:  ''It  has  long  been  settled 
in  this  State  that  the  possession  of  personal  chattels  by 
the  plaintiff,  and  an  actual  wrongful  taking  by  the  defend- 
ant are  sufficient  to  support  replevin,  and  that  it  may  be 
brought  where  trespass  de  bonis  aaportatis  will  lie."  Citing 
several  of  the  earlier  cases. 

The  Civil  Code  of  this  State  does  not  provide  when  a 
person  may  maintain  replevin;  but  it  does  provide  that  in 
an  action  to  recover  the  possession  of  personal  property, 
the  plaintiff  may  claim  an  immediate  delivery  thereof, 
when  he  is  the  owner  of  the  property,  or  is  lawfully  enti- 
tled to  the  possession  of  it  by  virtue  of  a  special  properly 
therein;  from  which  it  may  be  inferred  that  at  least  such 
an  interest  in  personal  property  will  entitle  the  plaintiff  to 
recover  the  possession  of  it  in  the  action  when  it  is  wrong- 
fully detained  from  him. 

In  Johnson  v.  Odmley,  10  N.  Y.  570,Hhe  court  of  appeals 
lield  that  an  actual  possession  of  the  property  by  the. 
plaintiff,  coupled  with  an  equitable  an teresi  ttierein  at  the^ 

(1)61  Am.  Dec.  762. 
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time  of  the  seianre  by  the  sheriff,  was  sufficieDt  to  maintaiH 
the  action,  and  to  entitle  the  plaintill  to  a  Tetum  of  the 
property,  although  the  general  property  and  right  of 
immediate  possession  be  at  the  same  time  m  a  stranger, 
the  defendant  showing  no  privity  between  himself  and 
such  stranger.  This  I  am  inclined  to  believe  is  the  tme 
rule  upon  the  subject 

The  lawful  possession  oi  personal  property  is  a  snfi- 
cient  title,  in  my  opinion,  to  entitle  the  possessor  to  recover 
it  against  one  who  has  taken  it  without  right  This  view 
is  sustained  by  the  language  ot  Justice  Nelson  in  Rogers 
V.  Arnold^  supra,  at  page  85,  as  follows:  ^'When  we  speak 
of  proi)erty  in  the  plaintiff,  or  in  the  defendant  in  this 
action,  it  is  material  to  understand  what  is  meant  by  the 
term.  From  the  language  used  in  some  of  the  books»  it 
might  be  inferred  that  the  question  between  the  parties 
involved  the  aibsoluU  ownership  of  it.  The  case^  abready 
referred  to  showing  under  what  circumstances  this  action 
will  lie,  negative'  this  idea.  Right  to  the  possession  and 
dominion  of  the  goods  and  chattels  for  the  time  is  all  that 
is  essential.  This  is  the  view  which  this  court  had  of  the 
question  at  an  early  day  (1  John's  R.  380.)  It  is  conceded 
by  the  learned  judge  who  delivered  the  opinion  in  that  case 
that  an  interest  of  the  plaintiff  in  the  property  which  would 
have  sustained  trespass  or  replevin  would  have  constituted 
a  good  replication  to  the  plea  of  property  in  strangers.'' 

It  would  be  a  remarkable  doctrine,  indeed,  if  one  person 
could  invade  the  possessions  of  another,  take  and  carry 
away  without  authority  goods  and  chattels  he  was  claim- 
ing and  exercising  dominion  over,  and  defeat  his  recover- 
ing them  back  by  a  plea  that  some  stranger  owned  them. 
The  respondents  in  this  case  could  gain  no  standing  in 
court,  to  question  the  appellant's  ownership  of  the  cattle 
without  first  showing  that  Wm.  Gates  owned  them  and 
that  the  writ  of  attachment  Was  duly  levied  upon  them. 
A  defendant  in  such  a  case,  in  order  to  justify  the  taking 
of  property  claimed  by  the  plaintiff,  must  show  not  only 
that  it  belonged  to  a  third  person,  but  that  there  was  such 
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a  privily  between  him  «nd  the  third  person  as  entitled 
him  to  represent  the  latter  in  the  ownership  of  the  prop- 
erty Nor  does  the  evidenoe  in  the  case,  as  shown  by  the 
bill  of  exceptions,  estop  the  appellant  from  claiming  the 
cattle  If  he  told  the  respondent  Cooper  everything  tes- 
tified to  by  the  latter;  and  even  more,  if  he  had  told  him 
that  he  had  sold  the  cattle  to  Gates  in  consideration  of  the 
half  interest  in  the  lot  and  the  assignment  of  the  policies 
of  in&nraBce,  that  he  had  eseonted  a  bill  of  sale  of  the 
cattle  and  received  a  deed  for  the  property,  but  that  the 
policies  of  insurance  had  not  been  delivered  to  him  and  he 
refused  to  deliver  the  cattle  until  they  were,  it  would  not 
have  constituted  an  estoppel. 

The  appellant  had  an  undoubted  right,  as  befbre 
suggested,  to  hcAd  the  cattle  until  the  agreement  upon  the 
part  of  the  Gates  family  was  fully  performed. 

A  party  cannot  be  compelled  to  deliver  property  upon  a 
sale  thereof,  when  delivery  and  payment  are  to  be  simul- 
taneous, until  the  vendee  has  fully  performed  the  terms  of 
the  agreement  on  his  part;  until  tiien,  the  vendor  has  a 
Uen  upon  the  property,  amounting  to  a  special  property  in 
it  and  is  entitled  to  hold  it  as  against  every  one. 

The  theory  upon  which  this  case  was  tried  in  the  circuit 
cxmrt,  as  indicated  by  the  instructions  given  to  the  jury, 
and  the  refusal  of  the  court  to  give  instructions  requested 
by  appellant's  counsel,  which  were  excepted  to,  is  clearly 
in  conflict  with  the  views  herein  expressed. 

The  judgment  appealed  from  will,  therefore,  be  reversed 
and  the  case  remanded  to  the  said  circuit  court  for  a  new 
trial  in  accordance  with  the  principles  of  the  foregoing 
opinion 
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19  172     E.  L,   SCHEIFFELIN   and    FANNIE  SCHEIFFELIN, 
45  1621  Appellanto,  v.  WILLIAM  L.  WEATHERRED, 

Respondent. 

Gbobb-Bili/— Wbdi  PKRMirnED.—A  defeodant  in  an  action  at  law  has  no  right  to  flla 
a  complaint  lo  equity,  In  the  nature  of  a  cro»-bin.  nnles  the  complaint  tfaowa 
that  he  "If  entitled  to  relief,  arising  out  of  fiwts  requiring  the  Interposition  of  a 
court  of  equity  and  material  for  his  defense";  and  where  It  appeared  ftom  the 
complaint  filed  in  such  a  case  that  the  facts  alleged,  If  true,  would  he  aTailahle  as 
a  defense  in  the  action  at  law;  heUi,  that  a  general  demumr  to  the  oompUint  was 
properly  sustained. 

Appeal— When  it  Libs  peom  Dbcru  DmnsiNO  Ckosb-Bill.— Held,  also,  that  a  decree 
dismissing  such  a  complaint  after  a  demurrer  to  It  had  heen  sustained  and  the 
plaint! fif  had  not  answered  over,  was  a  final  decision  from  which  an  appeal  would 
lie  to  the  supreme  court. 

Appeal  from  Washington  county:  P.  J.  Taylor,  jndga 
The  respondent  commenced  an  action  at  law  in  the  said 
circuit  court  against  the  appellants  upon  two  promissory 
notes  executed  by  them  to  the  respondent  and  bearing 
date  February  14,  1887,  one  of  which  was  due  in  six 
months,  and  the  other  eighteen  months  from  date;  each 
bearing  interest  at  the  rate  of  ten  per  cent  per  annum; 
and  upon  which  he  claimed  to  be  due  the  principal  sum 
and  interest,  and  the  sum  of  |110  attorney  fees. 

The  appellants  filed  an  answer  to  the  said  complaint 
denying  the  amount  claimed  to  be  due  upon  the  notes  as 
claimed  therein;  denied  that  the  sum  of  |110  was  a  reason- 
able attorney  fee  therein;  denied  that  no  part  of  the  said 
notes  had  been  paid;  but  alleged  that  the  appellant  K  L. 
Scheiffelin  had  paid  the  respondent  1100,  of  which  $31  was 
to  be  applied  upon  account,  and  that  the  balance,  |69,  was 
to  be  credited  upon  the  notes;  also  the  sum  Of  $42.  The  said 
appellants,  for  a  further  answer,  ^alleged  that  on  the 
fifteenth  day  of  November,  1886,  the  respondent  was  asso- 
ciated with  one  C.  W.  Ransom  in  the  drug  business;  that 
said  Ransom  owned  an  undivided  interest  in  a  large  num- 
ber of  accounts  and  notes  of  the  probable  value  of  |2,000, 
which  were  due  and  to  become  due  to  said  Ransom  and 
respondent;  that  on  said  fifteenth  day  of  November,  1886, 
the  said  E.  Ij.  Scheiffelin,  with  the  knowledge  of  respon- 
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dent,  purchased  of  said  Ransom  his  undivided  half  interest 
in  said  accounts  and  notes,  and  at  the  time  of  the  execu- 
tion of  the  notes  in  suit  it  was  agreed  between  respondent 
and  said  Scheiffelin  that  the  former  was  to  retain  posses- 
sion of  said  accounts  and  notes,  collect  the  same  and 
apply  the  one-half  so  collected  as  credits  upon  the  notes 
in  suit;  that  he  had  collected  thereon  divers  large  sums, 
the  amount  of  which  was  unknown  to  appellants,  but  he 
had  failed  to  credit  the  same  as  agreed,  and  the  appellants 
set  out  in  the  answer  a  long  list  of  the  names*  of  persons 
and  amounts  which  the  respondent  had  collected  from  each. 

The  api>ellants  further  alleged  that  they  had  requested 
from  respondent  an  accounting  and  settlement  of  the 
matter,  but  that  he  had  neglected  to  render  any  account 
whatever  thereof.  And  they  further  alleged  that  the 
crediting  of  the  notes  in  suit,  with  one-half  of  all  the  sums 
collected  by  respondent  upon  said  accounts  and  notes,  and 
with  the  sums  paid  thereon,  the  same  would  be  almost  if 
not  fully  paid  and  discharged;  that  they  had  always  been 
willing  to  pay  respondent  any  balance  that  might  be  found 
due  him  upon  an  accounting  between  them;  and  they 
demanded  as  relief  that  the  action  be  stayed  and  the 
respondent  be  compelled  to  account  to  appellants  for  all 
sums  collected  by  him  upon  the  said  accounts  and  notes. 

The  respondent  filed  a  reply  to  the  said  answer  denying 
the  new  matter  therein  alleged;  whereupon  the  appellants 
filed  a  cross  complaint  in  equity,  in  which  they  alleged 
the  purchase  from  the  respondent  of  his  stock  in  trade, 
consisting  of  all  the  goods,  drugs  and  fixtures  in  a  certain 
drug-store,  which  was  the  consideration  for  the  two  prom- 
issory notes  sued  upon  in  the  action  at  law,  also  another 
note  executed  by  them  to  respondent  and  which  they  had 
since  taken  up.  They  further  alleged  in  the  cross-com- 
plaint that  the  said  respondent  falsely  represented  to  them 
that  he  had  invoiced  said  stock  of  goods  and  that  the 
invoice  price  or  value  thereof  was^,400»  which  he  knew 
to  be  false,  and  that4t  did  not  exoeedrfSOO;  that  they  were 
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mdooed  to  purdiaBe  fbe  Mose  throngh  8«id  telaa  rapresen- 
tetioa. 

Said  appellanxti  forthw  «Uege,  fahrtaatially,  tba  said 
matters  set  forth  i&  tfaair  mnswet  to  tbe  oomplftint  in  tiie 
actum  at  law,  and  demand  th«t  the  rMpoodant  be  compelled 
'to  aecoont  for  411  of  said  matters,  and  tiiiat  the  seid  notes 
sued  upon  be  svixendered  up. 

The  respondeat  filed  a  demurrer  to  the  said  cross-com- 
plaint, demurring  to  oertaiA  portions  thereof,  and  to  tiie 
whole  of  the  same,  upon  the  grounds  that  the  aUegations 
eoataoAed  tiierein  did  not  cons:Htate  a  caose  of  suit 

The  circfuit  court  siustaitted  the  demurrer  and  decreed 
that  ibe  said  oomplamt  be  dimniseed;  which  is  the  deecee 
appealed  from  bereuL 

Thoa,  H.  Tongue^  tor  Respondent 

8.  B.  EmUm,  tor  App^lOMit 

Thayer,  O.  J.,  deHyered  the  opinion  of  tke  court. 

The  respondent's  counsel  insisted  at  the  hearing  that  the 
appesd  herein  would  not  lie;  that  the  cross-complaint  ww 
merely  auxilliary  to  the  defense  in  the  action  at  law,  and 
that  the  decision  upon  the  demurrer  was  only  ijsterlocutory; 
but  it  will  be  observed  from  an  inspection  of  the  language 
of  the  Code  upon  the  subject  that  the  filing  of  a  complaint 
in  the  nature  of  a  cross-biU  stays  the  proceediQgs  at  law 
and  the  case  therefore  proceeds  as  a  suit  in  equity.  The 
suit  in  such  a  case  is  really  as  independent  of  the  action  at 
law  as  though  it  were  cpmmenced  by  original  summons. 
The  object  of  the  provisions  of  the  Code  regulating  the 
proceding  was  to  avoid  the  necessity  of  walking  until  the 
action  at  law  was  determined  before  equity  jurisdiction 
was  invoked;  and  it  saved  the  necessity  of  procuring  the 
issuance  of  an  injunction  to  restrain  the  ezeoution  of  the 
judgment  at  law.  But  whether  the  complaint  oosrietns 
facts  sufficient  to  entitle  the  appellants  to  the  relief  claimed 
is  a  much  more  difficult  question  to  solve  in  their  favor. 
The  Code  provides  that  in  an  action  at  law,  where  the  de- 
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fendant  is  entitled  to  relief,  raising  out  of  facts  requiring 
the  interposition  of  a  court  of  equity,  and  material  for  his 
defense,  he  may,  upon  filing  his  answer  therein  also  as 
plaintiff  file  a  complaint  in  equity,  etc.  Unless,  therefore, 
the  relief  sought  does  arise  out  of  facts  requiring  the  inter- 
position of  a  court  of  equity,  and  material  to  the  defense, 
the  defendant  is  not  entitled  to  file  such  complaint. 

I  was  strongly  impressed  at  the  hearing  with  the  belief 
that  the  appellants  had  not  shown  in  their  complaint  such 
a  state  of  facts  as  required  the  aid  of.  a  court  of  equity  to 
render  them  available  as  a  defense  to  the  action  upon  the 
notes,  and  a  further  consideration  of  the  case  has  confirmed 
me  in  that  beliel 

The  matter  of  the  alleged  fraudulent  representations 
claimed  to  hare  been  made  by  the  respondent  to  the  appel- 
lants upon  the  sale  by  him  to  them  of  the  drugs  and  other 
articles  for  the  payment  of  which  the  notes  were  executed, 
and  the  matter  of  the  alleged  i)artial  payments  upon  the 
said  notes,  are  matters  clearly  cognizable  at  law,  and  the 
appellants  are  entitled  to  the  benefit  of  them  as  a  defense 
in  said  action.  Partial  payments  upon  a  note  may,  under 
the  Code,  be  pleaded  as  payment  pro  tanto  thereof.  And 
a  fraud  or  warranty  in  the  sale  of  goods  could,  before  the 
Code,  be  set  up  as  a  recoupment  of  the  plaintiffs  claim  in 
an  action  to  recover  the  consideration  price  of  the  goods; 
and  since  then  may  be  interposed  as  a  defense  by  way  of 
counter-claim,  notwithstanding  a  promissory  note  was 
given  for  such  price,  where  it  had  not  been  transferred  to 
an  innocent  holder.  Nor  do  I  see  any  difficulty  in  the  appel- 
lants availing  themselves  of  the  matter  of  the  alleged 
agreemtent  of  the  respondent  to  collect  the  said  accounts 
and  notes  belonging  to  him  and  said  E.  L.  Scheiflelin  and 
to  apply  one-half  of  the  amounts  collected  as  credits  upon 
the  notes  sued  upon,  as  a  defense  to  the  action  upon  said 
notea 

The  appellants'  counsel  contended  that  it  was  necessary 
that  the  appellsmts  have  the  aid  of  a  court  of  equity  in  that 
matter  in  order  to  obtain  a  discovery;  but  that  is  no  longer 
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an  essential  ground  of  equitable  jurisdiction,  although 
courts  of  equity  may  still  retain  jurisdiction  for  such  pur- 
posa  The  provisions  of  the  Code  are  sufficiently  broad  to 
admit  of  as  full  a  discovery  at  law  in  such  a  case  as  can  be 
obtained  in  a  court  of  equity. 

The  appellants  do  not,  in  my  opinion,  show  by  their 
complaint  a  case  requiring  the  interposition  of  a  court  of 
equity,  and  material  for  their  defense  in  the  action  at  law. 

The  circuit  court,  therefore,  properly  sustained  the 
demurrer,  and  the  decree  appealed  from  will  be  aflS,rmed. 
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^Tml       STATE  OF  OREGON,  Respondent,  v.  GEORGE  .CHAS- 
^}  m\  TAIN,  Appellant, 

Spxutuoub  LiQUOBfl— Sali  bt  AoKNT.^Where  one  wU^aiililtooai  Uqoon  ae  the  agent 
of  another,  neither  he  nor  his  principal  h&vlng  anj  lioenae,  under  the  stataie 
he  is  llJible  perwnally  to  an  indictment 

Btatutu  114  Naturk  or  Pouca  RaocLATioifB.— Statntea  prohibiting  the  aale  ofU^iiOTa 
without  first  haTing  oUalitad  a  lioeoae  therefor,  are  in  the  nature  of  itocal  and 
police  regulatlona,  and  make  their  Tidadon  indleUble  irreapectiye  of  guilty 
knowledge. 

Appeal  from  Ellamath  county:  L.  R.  Websier,  judge. 

The  defendant  was  jointly  indicted  with  one  D.  A.  Sco  t 
under  a  charge  of  selling  spirituous  liquors  without  a 
license.  There  was  a  failure  in  arresting  Scott,  and 
defendant  went  to  separate  trial  and  was  convicted.  On 
the  trial  the  defendant  souglit  to  introduce  substantially 
the  following  facts  as  a  defense  to  the  indictment: 
That  one  D.  A.  Scott,  the  co-defendant  in  this  in- 
dictment, about  the  first  day  of  October,  1S89,  opened 
a  saloon  for  sale  of  spirituous  liquors  at  Bonanza,  a 
small  village  in  Klamath  county,  Oregon,  situated  about 
twenty  miles  from  Linkville,  the  county  seat;  that  shortly 
after  opening  said  business,  the  said  Scott  represented  to 
defendant  and  other  residents  of  the  village  that  he  had 
deposited  with  the  treasurer  of  said  county  the  money  for 
his  license,  in  accordance  with  the  custom  of  parties  desir- 
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ing  a  license,  and  that  he  must  go  to  Lmkville  and  get  it; 
that  Scott  at  this  time  had  a  United  States  revenue  license 
for  the  sale  of  liquors,  and  that  after  making  these  repre- 
sentations Scott  hired  the  defendant  to  tend  bar  for  him 
until  he  could  go  and  get  his  license  and  return,  which 
would  be  in  a  few  days.  Scott  left  with  the  avowed 
purpose  of  getting  his  license,  but  never  returned.  Soon 
after  Scott  left,  his  creditors  attached  his  property  and 
closed  his  business,  but  that  during  the  interval  between 
his  leaving  and  closing  the  business,  the  defendant  sol'd 
the  liquor  to  the  witness  Truitt;  that  the  defendant  had 
no  interest  whatever  in  the  business  or  its  receipts,  and 
honestly  believed  that  Scott  had  taken  out  his  license 
before  the  delivery  of  the  whisky  to  the  witness  Truitt. 

These  facts  were  sought  to  be  shown  by  several  wit- 
nesses; but  on  objection,  the  court  refused  to  admit  the 
evidence,  and  in  effect  instructed  the  jury  that  such  facts 
would  not  constitute  a  defense  for  selling  liquor  without  a 
license. 

H.  K  ffanna,  for  Appellant 

Wm.  M.  Colvig,  district  attorney,  for  State. 

Lord,  J.,  delivered  the  opinion  of  the  court 

On  behalf  of  the  defendant,  it  is  contended  tibat  as  he  was 
simply  a  servant  or  employ^  of  Scott  and  had  no  interest  in 
the  business  or  the  result  of  the  sales  of  liquor,  and  hon> 
estly  believed  his  employer  had  procured  a  license,  and 
was  mislead  by  him;  that  he  could  have  no  motive  or 
intention  to  violate  the  law,  without  which  his  act  could 
not  constitute  a  criminal  offense.  The  contention,  there- 
fore, is,  that  to  make  a  transaction  criminal,  there  must  be 
both  the  will  and  act  entering  into  the  transaction. 

That  *'the  wrongful  intent  being  the  essence  of  every 
crime,  the  doctrine  necessarily  follows,  that  whenever  a 
man  is  misled  without  his  own  fault  or  carelessness,  con- 
cerning facts;  and  while  so  misled,  acts  as  he  would  be 
justified  in  doing  were  the  facts  what  he  believed  them  to 
be,  he  is  legally  innocent,  the  same  as  he  is  innocent 
morallly."    Bishop  Crim.  Law,  §  303. 

ZIX  0B.-12. 
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'*The  doctrine  which  requires  the  existence  of  evil  intent 
lies  at  the  foundation  of  public  justica  There  is  only  one 
criterion  by  which  the  guilt  of  men  is  to  be  tested.  It  is 
whether  the  mind  is  criminal."  /dem,  §  287.  Thus  in 
Fauks  V.  People,  39  Mich.  200,  where,  on  a  prosecution  for 
selling  intoxicating  liquors  to  a  minor,  it  was  held  a  good 
defense  to  show  that  the  seller  reasonably  believed  him  of 
age.  Campbell,  C.  J.,  said:  ''It  cannot  be  assumed  tiiat 
the  legislature  would  attempt  such  a  wrong  as  to  punish  a 
criminal  act  which  involved  no  criminal  intent  This 
principle  is  as  old  as  the  criminal  law  and  underlies  the 
whole  of  it" 

As  illustrative  of  the  principle  involved,  see  also  Farrell 
V.  State,  82  Ohio  State,  456;  3  Law.  CriuL  Def.  200,  267, 
279;  11  Am.  &  Eng.  Encyof  Law  (''Intoxicating  Liquors"), 
pages  694,  698. 

On  the  other  hand,  in  other  jurisdictions,  upon  the  ques- 
tion whether  the  seller  knew  that  the  buyer  was  a  minor, 
it  has  been  held  that  ignorance  in  this  particular^  joined 
with  an  honest  belief  that  the  minor  was  of  full  age,  is  no 
defense.  In  Ulrkh  v.  Com.,  6  Bush.  400,  it  was  held  ihat 
it  is  as  incumbent  on  the  vender  of  liquors  to  know  that 
his  customer  labors  under  no  disability  as  it  is  for  him  to 
know  the  law,  and  that  his  ignorance  of  neither  will 
excuse  him. 

In  McCatcheon  v.  People,  69  111.  606,  Scott,  J.,  said:  **The 
license  procured  under  the  first  section  of  the  act  confers 
no  authority  on  the  licensee  to  sell  intoxicating  liquors  to  a 
minor,  except  on  one  condition,  viz.:  he  shall  have  the 
written  order  of  his  parents,  guardian  or  family  physician. 
•  *  *  The  law  imjjoses  upon  the  licensed  seller  the  duty 
to  see  that  the  party  to  whom  he  sells  is  authorized  to 
buy,  and  if  he  makes  sales  without  this  knowledge,  he  does 
it  at  his  peril.  *  *  *  It  is  no  answer  to  this  view  to 
say  the  licensee  may  sometimes  1  e  ioaposed  upon  and  ma  le 
to  suffer  the  penalties  of  the  law,  when  he  had  no  inten- 
tion to  violate  its  provisions.  This  is  a  risk  incident  to 
the  business  he  has  undertaken  to  conduct,  and  as  he 
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reoeiveB  tbe  gains  connected  therevrith  he  must  assume 
also,  with  it,  all  the  hasaEds."*    See  note  90  Am.  R.  617. 

The  principle  established  by  this  view  is  that  ignorance 
of  fact  is  no  defense  ^here  the  statute  maked  the  offense 
indictable  irresi>ective  of  guilty  knowledge.  As  Dixon, 
C.  J.,  9aid:  "Where  a  statute  commands  liiat  an  act  be 
done  or  omitted  which  in  the  absence  of  such  statote 
might  have  been  done  or  omitted  without  culpability, 
ignorance  of  the  fact  or  state  of  tilings  contemplated 
by  the  statute  will  not  excuse  its  violation. "  State  v.  Hart- 
fid,  34  Wis-  61;  1  Wharton  Crim.  Law,  §  86;  8  Greenleaf 
Ev.  §  21.  Our  statute  provides:  '*That  no  person  shall  be 
permitted  to  sell  spirituous,  malt  or  vinous  liquors  in 
this  State  without  having  first  obtained  a  license  from  the 
county  court,"  etc.  Bee  1.  And  again:  '*If  any  person 
or  persons  shall  barter,  sell  or  dispose  of,  in  any  man- 
ner, any  spirituous,  malt  or  vinous  liquors,  without  first 
havioig  obtained  a  license  therefor  as  provided  by  the  act, 
such  person  shall  be  deemed  guilty  of  a  miiftdemeanor,  and 
upon  conviction  theroof  shall  be  fined  not  less  than,"  etc 
Sec  9,  Sess.  Laws,  pp.  9, 10.  The  language  of  tids  statote 
is  absolute  and  unconditional.  Its  purpose  is  to  compel 
every  person  who  engages  in  the  sale  of  intoxicating 
prinks  to  fixst  obtain  a  license  as  required  by  the  statate, 
otiierwise  he  aots  at  his  peril.  Statutes  of  this  diaracter 
are  in  the  ixature  of  fiscal  and  police  regjalations  and 
impose  penalties  irrespective  of  any  intent  to  violate 
them — ^tbe  purpose  being  to  require  a  degree  of  diligence 
for  the  protection  of  the  public  whiofa  ishall  render  viola- 
tion impoMible.    Fccpie  v.  So^.  68  Mich.  B79. 

The  statete  makes  it  a  poottve  requireiaent  that  a 
Koenae  shall  be  first  obtained  beian  a  «de  can  be  made 
without  incurring  the  penalty  Amnxmmmi  ft  m*kes  each 
an  act  kidictable,  irreqpeetive  of  gtittfy  knowledge,  and 
ignorance  of  fact^  howevw  sfaMsve  and  honesi.  canaat 
avail  as  a  defense.  Hence  it  is  no  defense  to  an  indict- 
ment for  sidling  Hquor  without  a  license  tiiat  Ibe  defend- 
ant sold  as  the  agent  of  another  person. 
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''It  is  no  defense,''  says  Mr.  Wharton,  ''that  the  defend- 
ant was  acting  as  agent  for  another.  He  is  criminally 
responsible  as  principal  himself,  notwithstanding  such 
agency."  2  Wharton's  Grim.  Law,  §  1504;  Bishop  Crim. 
Law,  §  1024. 

In  State  v.  Bwgbee,  22  Vt.  84,  the  court  say:  "It  is 
claimed  that  if  the  respondent  in  making  the  sale  acted 
gratuitously  as  the  mere  servant  of  Hunt,  he  would  not  be 
personally  liable  to  indictment  though  Hunt  had  no 
license.  But  we  think  this  is  not  sound.  If  the  respond- 
ent justify  the  act  of  selling  under  Hunt,  as  his  princii>al, 
he  must  show  an  authority  in  his  principal  to  sell.  The 
agent  who  does  the  act  can  stand  in  no  better  situation 
than  his  principaL  He  justifies  imder  him;  and  if  the 
principal  'had  no  authority  to  sell,  the  agent  could  have 
none.  Hunt  having  had  no  license  to  sell,  the  respondent 
must  stand  as  principal,  so  far  as  appertains  to  this  prose- 
cution." See  also  11  Am.  &  Eng.  Ency.  of  Law,  title 
'^Intoxicating  Liquor,"  pages  714,  715. 

Standing  in  the  place  of  his  principal,  the  bar  keeper  is 
bound  to  know,  to  excuse  himself  from  liability,  that  his 
principal  is  licensed  to  sell  intoxicating  liquors,  as  other- 
wise he  is  charged  with  the  knowledge  that  such  sales  are 
prohibited  and  in  violation  of  the  statute.  As  statutes  of 
this  character  bind  the  party  to  know  the  facts  and  to  keep 
them  at  his  x)eril,  neither  the  motives  nor  the  intent  of  the 
defendant  can  relieve  him.  When  a  sale  is  made  without  a 
license,  the  intent  is  immaterial,  when  the  statute  makes 
the  act  indictable  irresi)ective  of  guilty  knowledge,  and  in 
such  case,  ignorance  of  fact,  no  matter  how  sincere,  cannot 
be  a  defense.  It  is  enough  that  under  the  statute  the  com- 
mission of  the  act  prohibited  constitutes  the  offense,  irre- 
spective of  the  motives  or  knowledge  of  the  defendant, 
and  as  his  principal  had  no  license  to  sell,  the  defendant 
must  stand  for  him,  so  far  as  appertains  to  this  prose- 
cution. 

It  follows  that  the  judgment  must  be  affirmed. 
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C.   R  ILOSTEL,  Respondent,  v.  RAPHAEL   MORAT, 
Ex.>  Appellant. 

XzKUTOB  akh  AovniiBTRATOK— SEXx-AMNViLL  AooouHT.— It  isthedutyof  everj  execu- 
tor or  tdmlDistrator.  within  six  montlu  after  notice  of  his  appointment,  and  every 
■Ix  montha  thereafler  nhtU  the  estate  ia  settled,  to  llle  a  semi-annual  account;  and 
the  county  ooort  must,  at  the  first  term  after  any  such  account  is  filed,  ascertain  and 
determine  if  the  estate  be  sufficient  to  satisfy  the  claims  presented  and  allowed 
within  the  first  six  months,  or  any  succeeding  six  months  thereafter,  after  paying 
the  Aineral  chaigea  and  expenses  of  administration,  and  if  so  it  shall  order  and 
direct;  but  if  the  estate  be  insufficient  for  that  purpose,  it  shall  ascertain  what  per 
centum  It  la  sufficient  to  satisiy,  and  direct  accordingly. 

Ktfbct  of  Patino  Claims  Without  an  Obdbb  op  thk  Court.— By  paying  claims  in 
advance  of  an  order  by  the  court,  an  executor  or  administrator  takes  the  risk  of 
securing  the  i4>proyal  of  hla  acts  by  the  court  when  his  acoounta  and  Touchen 
shall  be  presented. 

DiBALLOwANcx  OP  EzKcuTOR  OB  Admini8tbatob'8  Fimal  Aoooumt.— If  the  final 
aocount  of  an  executor  or  administrator  be  disapproved  by  the  court,  he  may  either 
appeal  from  the  decree  disallowing  the  same  or  file  another  account  which  ahall 
meet  the  objections  of  the  court. 

Dbcbbb  fob  Monby  in  Pkobatb  PBOCEXDnrae.— a  decree  ibr  the  payment  of  money 
In  probate  proceedings  cannot  be  enforced  aa  fbr  a  contempt.  The  proper  procesa 
ia  an  execution. 

Appeal  from  Jackson  countyt  L,  R.  Webster,  judge. 

This  controversy  has  arisen  in  the  conrse  of  the  settle- 
ment of  the  estate  of  Julius  Raspot,  deceased.  The 
defendant  Raphael  Morat  is  the  executor  of  the  last  will 
of  said  deceased,  and  the  plaintiff  is  endeavoring  to  secure 
the  payment  of  a  claim,  in  the  form  of  a  judgment,  which 
he  obtained  before  a  justice  of  the  peace  in  Jackson 
counly  against  said  Julius  Rasi)ot  in  his  life-time.  The 
cause  was  transferred  from  the  counly  court  of  Jackson 
county  to  the  circuit  court  of  that  county  for  the  reason 
that  the  newly-elected  judge  of  the  cotinly  was  directly 
interested  as  counsel  for  one  of  the  litigants. 

Raspot  died  on  the  seventh  of  March,  1884.  On  the 
twenty-third  day  of  August,  1884,  the  will  was  duly  proven 
and  admitted  to  probate  and  the  def  endent  qualifled  as  exec* 
utor  and  entered  upon  the  duties  of  his  trust.  The  inventory 
was  not  filed  until  the  twenty-third  day  of  Odbolber,  1884, 
by  which  it  appears  the  appraised  value  of  the  property 
of  the  estate  was  1222.92.    On  the  fourth  of  March,  1B8Q, 
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the  executor  filed  a  final  acoount;  on  March  21,  1886,  he 
filed  another  final  account,  and  on  the  fifth  day  of  July, 
1887,  he  made  ''a  full  and  final  statement  of  his  pro- 
ceedings." 

To  each  of  these  accounts  the  respondent  filed  objections, 
and  said  accounts  were  disallowed  by  the  court;  but  each 
account  showed  disbursements  enough  to  absorb  the  estate, 
if  the  claims  paid  were  such  as  the  executor  had  the  right 
to  pay  in  the  order  in  which  they  were  paid. 

On  the  seventh  day  of  September  the  court  made  an 
order  adjudging  that  the  executor  pay  Bostel's  daim 
forthwith,  or  that  he  show  cause  at  the  next  term  of  court, 
why  he  failed  or  refused  to  pay  it  On  the  fifth  day  of 
October,  1886,  the  executor  served  and  filed  a  notice  of 
appeal  from  said  order;  but  no  undertaking  on  appeal  was 
executed  and  the  same  was  not  prosecuted. 

Afterwards,  on  the  second  day  of  May,  1887,  C.  R 
Bostel  filed  in  said  court  a  petition  for  a  citation  requiring 
the  executor  to  appear  and  show  cause  why  he  did  not  pay 
petitioner's  claim  theretofore  allowed  and  ordered  paid. 
The  executor  in  answer  to  this  citation  undertook  to  show 
canse  by  filing  one  of  his  final  settlements. 

There  was  a  hearing  on  this  account  on  the  sixth  day  of 
July,  1887,  at  which  the  court  refused  to  set  aside  its 
order  of  September  7,  1886,  and  directed  the  executor 
fortfawiai  to  comply  with  the  same. 

Pfaially,  on  the  thirtieitii  of  June,  1868,  the  executor  still 
failmg  to  comply  with  said  order  by  pi^ng  Bostel's  claim, 
the  court  awarded  a  warrant  for  his  arrest  and  committed 
him  to  the  Jail  of  Jackson  county  to  be  ''there  k^ in  dose 
confinement  and  custody  until  he  submits  and  obeys  the 
orders  of  this  court" 

It  was  admitted  on  the  argument  though  it  does  not 
appear  from  tUs  recoid,  that  Morat  was  afterwards 
discharged  from  said  confinement  by  tiie  Girciu:t*9Ddge  of 
the  first  district  on  hcU^ecu  corpus. 

When  ttxis  eense  mached  the  circuit  court  it  afpean  to 
hai?e  been  tried  by  the  eo«rt  as  to  whethw  the  exaeutoer 
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should  pay  Rosiel*s  claim,  being  the  same  precisely  which 
had  been  previoasly  tried  and  determined  by  the  county 
court,  and  said  circuit  court  ordered  him  to  pay  it  within 
fifteen  days.  It  is  from  this  order  or  judgment  that  this 
appeal  is  taken. 

<7.  W  KoMer,  for  Appellant 

H.  K.  HawnOy  for  Respondent 

Strahan,  J.,  delivered  the  opinion  of  the  court 

The  proceedings  in  this  cause  seem  to  be  so  irregular  as 
well  as  prolix  that  it  is  dif^cult  to  determine  just  what  the 
rights  of  the  parties  really  are.  There  have  been  an 
unnecessary  number  of  papers  filed,  many  of  which  were 
copied  into  the  journal  in  the  county  court  when  there  w^j 
no  occasion  for  it  And  where  the  record  ought  to  be  full 
and  explicit,  it  is  frequently  wanting  in  particularity. 

The  api)ellant'8  contention  is,  that  the  county  court  is  a 
court  of  record*  Art  VH,  section  1,  constitution,  and  that 
whatever  judgment  or  decrees  it  may  enter  ought  to  be 
Justified  by  the  record  in  the  particular  case;  that  probate 
jurisdiction  is  conferred  on  the  court  by  the  constitution. 
Art  Vn,  section  12,  and  by  the  Code,  £>ection  895,  and 
the  manner  in  which  it  shall  be  exercised  is  fixed  by  the 
various  provisions  of  the  law  applicable  to  the  particular 
subject;  that  section  1170,  Hill's  Ck>de,  makes  it  the  duty 
of  an  executor  or  administrator,  within  six  months  from 
the  date  of  the  notice  of  his  appointment,  and  every  six 
months  thereafter  until  the  administration  is  completed 
and  he  is  discharged  from  his  trust  to  render  a  verified 
account  and  file  the  same  with  the  clerk,  showing  the 
enumerated  particulars  in  said  section  moitioned,  and  that 
section  1172  makes  it  the  duty  of  the  oourt^  at  the  first 
term  after  the  filing  of  the  first  semi-annual  account  to 
aBoertain  and  determine  if  the  estate  be  sufficient  to  satisfy 
the  idaims  presented  and  allowed  by  the  executor  or  admin- 
istrator withki  the  first  six  months  or  any  succeeding  six 
montba  thereafter,  after  paying  the  funeral  charges  and  ex- 
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penses  of  administratioQ,  and  if  so  shall  so  order  and  direct; 
but  if  the  estate  be  insufiicient  for  that  purpose,  it  shall 
ascertain  what  per  centum  of  such  claims  it  is  sufficient  to 
satisfy,  and  order  and  direct  accordingly.  These  sections 
prescribe  the  duty  of  the  executor  or  administrator  and  the 
court  as  well. 

The  executor  in  this  case  filed  no  semi-annual  accounts. 
Each  was  a  final  account  He  also  took  it  upon  himself  to 
pay  claims  without  any  order  or  directions  from  the  court 
whatever;  and  while  it  is  believed  that  this  is  and  has  been 
the  usual  custom  among  executors  and  administrators  in 
this  State,  it  is  not  the  course  prescribed  by  law.  By 
paying  claims  in  advance  of  an  order  by  the  court,  the 
executor  or  administrator  simply  takes  the  risk  of  securing 
the  court's  approval  of  his  action  when  his  accounts  and 
vouchers  shall  be  presented,  and  this  Morat  failed  to  do. 
On  the  contrary,  the  court  disapproved  of  every  account 
filed  by  him,  and  made  an  order  requiring  him  to  pay 
Rosters  claim  in  full.  The  executor  published  two  notices 
of  the  hearing  of  each  of  his  final  accounts,  one  of  which 
notices  was  given  by  order  of  the  court. 

On  each  of  these  occasions  when  his  accounts  were  dis* 
allowed  by  the  court,  I  think  the  executor  might  either 
have  appealed  from  the  order  of  disallowance,  or  he  might 
have  filed  another  account  by  way  of  amendment  which 
would  have  met  the  views  of  the  court  He  saw  proper  to 
adopt  the  latter  course,  but  was  unable  to  obtain  the 
court's  sanction  to  his  proceedings. 

Having  said  this  much  in  reference  to  the  proceedings  in 
the  county  court,  we  come  to  an  examination  of  the  action 
of  the  circuit  court  which  resulted  adversely  to  the  executor. 
Amongst  other  things  the  circuit  court  found  that  the  said 
executor  was  chargeable  on  account  of  the  assets  of  said 
estate  which  came  into  his  hands  with  the  sum  of  $109.83, 
which  is  properly  applicable  to  the  payment  of  said  claim, 
and  should  be  applied  in  pursuance  of  the  judgment  of  the 
joounty  court  heretofore  rendered  and  entered  in  this  behalf. 
Whether  this  finding  is  correct,  it  is  impossible  for  us  to 
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determine  in  the  present  state  of  this  record.  Its  correct- 
ness depends  altogether  on  whether  or  not  the  defendant 
was  properly  charged  by  the  court  with  the  par  value  of 
the  bank  stock  or  the  amount  for  which  he  reported  he  sold 
it,  and  whether  or  not  the  credit  side  of  the  account  is 
correct,  and  that  depends  on  whether  or  not  the  credits 
which  he  claims  ought  to  have  been  allowed.  There  is  a 
dispute  and  considerable  uncertainty  about  it  The  court 
below  might  have  heard  evidence  on  this  subject,  which 
we  are  not  permitted  to  hear.  Nor  have  we  any  satisfac- 
tory way  of  determining  the  reasonableness  of  many  of 
these  charges 

While  we  are  not  entirely  satisfied  that  the  judgment 
appealed  from  is  right,  we  are  unable  to  say  afSrmatively 
that  it  is  wrong;  and  inasmuch  as  the  defendant,  by  failing 
to  observe  the  proper  course  of  procedure  in  the  county 
court,  has  contributed  very  much  to  produce  this  uncer- 
tainty, we  do  not  think  we  are  called  on  to  interfere. 

If  the  defendant  had  promptly  filed  his  semi-annual 
account  at  the  end  of  six  months  from  the  date  of  the 
notice  of  his  appointment,  and  each  six  months  thereafter, 
and  had  paid  no  claims  until  the  court  determined  the 
order  of  their  priority,  and  then  paid  them  upon  the  order 
of  the  court,  its  orders  would  have  fully  and  completely 
protected  him  against  any  claim  not  thus  ordered  to  be 
paid. 

Though  not  strictly  necessary,  I  think  this  case  ought 
not  to  be  dismissed  without  a  word  respecting  the  manner 
in  which  the  order  or  decree  may  be  enforced  against  the 
defendant.  Section  1078,  Hill's  Code,  in  defining  the 
methods  of  procedure  in  probate  proceedings,  provides: 
'•The  mode  of  proceeding  is  in  the  nature  of  that  in  a  suit 
in  equity  as  disthiguished  from  an  action  at  law.'*  And 
section  406  provides:  ''The  court  or  judge  thereof  may 
enforce  an  order  or  decree  other  than  for  the  patfment  of 
money  by  piuniBhing  the  p^urty  refusing  or  neglecting  to 
comply  therewith  as  for  a  contempt''  These  two  sections 
taken  together  limit  the  power  of  both  the  circuit  and 
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county  oourts^  where  a  decree  is  for  the  payment  of  money, 
to  an  execntion  for  its  enforcement  and  render  sabdivision 
5,  section  650,  inapplicable  in  each  case. 
The  decree  of  the  eircnit  court  must  be  affirmed* 


g.'t!i     A.  T.  KYLE,  Appbllakt,  v.  RIPPY  <fe  AMY,  Rmpon- 

^  m  DEWTS. 

-jQ    .^      FtifMMi  09  Pict  fo  Btt  DatitSD  VnDicr.^Wtai  a  earn  U  tiled  tetee  the  eeat 
47     7g  wUhottttheteterreiKloBoraJery.tliefliMlingBorttieooartvponthefiKtiihAUbe 

deemed  a  Terdiot,  end  thedotj  of  thla  ooart  la  to  eeoertaiB  whether  the  legal  eon- 

daeloiii  dcawn  thewftemawmeh  ae  the  law  pvoooanote. 

j*   Appeal  from  Jackson  county:  L.  R  Webster,  judge. 
Lord,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  to  recover  the  sum  of  two  hundred 
and  fifty  dollars  as  commissions  for  the  sale  of  land  by 
plaintitf  as  a  real  estate  broker.  The  action  was  tried  by 
the  court  without  a  jury  by  consent  of  the  parties.  After 
hearing  the  evidence,  the  court  found  as  facte  that  the 
defendants  agreed  to  pay  the  plaintiff  the  sum  of  two 
hundred  and  fifty  dollars^  if  {daintiff  would  sell  for  the 
defendants  certain  lands  defteribed,  but  that  he  had  failed 
to  sell  the  same,  or  to  proeare  a  purchaser  who  entered 
into  a  binding  contract  for  the  purchase;  and  as  a  matter 
of  law,  that  the  plaintiff  was  not  entitled  to  recover  any- 
thing in  the  action,  but  tiie  defendants  were  entitled  to 
recover  their  costs  and  diabursements,  and  judgment  was 
refidered  accordingly. 

The  bill  of  exceptioiis  contains  all  the  evidence,  and  the 
error  mainly  assigned  is,  error  in  the  court  in  finding  the 
facts  as  above  stated.  But  ^bia  court  cannot  look  into  the 
bill  of  exceptions  to  ascertain  the  facts,  as  the  findings  of 
the  court  are  conclusive  upon  us. 

In  HaUock  v.  city  of  Portland,  8  Or.  29,  it  was  held  tiiat 
when  a  case  is  tried  before  the  court  without  the  inter- 
vention of  a  jury,  the  findings  of  the  court  upon  the 
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facts  shall  be  deemed'  as  at  yerdict;  and  must  be  accepted 
as  correct  until  set  aside  in  that'  court  W^  havd  nothin^^ 
to  do  with  the  fa^ts  as  found  except  to  ascertam  whether 
the  legal  conclusions  drawn  therefrom  are  such  as  the  law 
pronounces.  But  to  enable  the  court  to  determine  the  cor- 
rectness of  the  l^al  conclusions  drawn  from  the  findings 
of  fact,  it  may  be  important  that  counsel  should  be  vigi- 
lant to  haviB  the  findings  of  fact  statidd  with  fullness  and 
particularity  to  avail  themselves  of  the  legal  objection 
which  they  desire  to  raise  and  to  have  determined.  In  the 
case  at  bar,  the  contention  of  the  plaintiff  is,  not  that  the 
legal  conclusions  drawn  from  the  facts  found  are  incorrect 
and  erroneous,  but  that  the  uncontradicted  evidence  does 
not  warrant  the  findings  of  fact  as  found  by  the  court. 
His  assignmidnt  of  error  is,  that  the  court  erred  in  finding 
that  the  plaintiff  had  failed  to  seU  the  land  or  to  procure  a 
purchaser  to  enter  into  a  binding  contract,  and,  his  argu- 
ment is  devoted  to  showing  that  the  undisputed  evidence 
is  otherwise.  In  a  word,  he  claims  that  a  proper  finding 
of  facts  would  warrant  the  legal  conclusion  that  the 
plaintiff  was  entitled  to  recover  his  commissions.  If  the 
legal  consequences  would  result  upon  such  a  finding  of 
facts  as  he  claims  that  th6  uncontradicted  evidence  author- 
izes, and  the  court  ought  to  have  so  found,  there  is  no 
doubt  that  th6  Judgtnent  works  him  an  injury  and  wrong 
which  it  is  the  aiib  of  the  law  to  avoid;  but  to  my  mind 
it  is  not  cle^  ihat  the  mode  that  the  plaintiff  has  pursued 
to  have  th6  error  of  which  he  complains  reviewed  is  tho 
proper  ckA  and  can  be  avatteiCt  here,  but  that  injustice  mtqr 
be  avdided,  it  is  thought  by  the  court,  uUder  the  circum- 
stimces  pr^sehl^  by  this  re^xnrd,  that  it  is  safer  and  better 
to  remand  the  cause  to  the  trial  court  to  make  a  full  finding 
of  the  fftcts  and  the  legal  conclusions  to  be  deduced  there- 
from. 

And  for  this  piacrpofse  the  )<ildgment  is  rsTersed,  and  it  is 
so  ordered,  and  that  the  costs  aotid  disbursements  abide  the 
resulU 
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T!^l       ALLEN  &  KROSEL,  Appellants,  v.  GEO.  M.  ROWE, 
J?  "g  E,  R.  HAWES  AND  WM,  LOEB,  Respondents. 

28    819, 
I  19    188  Xbcbamic'b  Lxm— Nones— Namb  or  Owvbb.— A  notice  of  lien  infflelently  givea  the 

i_^   f^  name  of  the  owner  of  the  Und  where  the  hoilding  or  erection  wes  placed  which 

layt:    '*8aid  real  estate  reputed  to  he  owned  by  one  E  E.  H.  and  lald  building 

reputed  to  be  owned  by  one  O.  M.  E** 

llBCHANIC'8  LllN— KMOWLBDOB  OF  THE  OWNBE  OF  LAin>— WHBM  MOR  BB  BHOWV.— -In 

case  tome  person  other  than  the  owner  of  the  land  employe  a  material  man  or 
laborer  to  ftimish  material  or  to  perform  labor  upon  a  building  or  erection  on  such 
other's  land,  something  more  is  neceoury  to  reach  the  title  of  such  owner  than  to 
insert  his  name  as  owner  in  the  notice  filed  with  the  county  oierk,  or  to  say  that  he 
Is  Boch  owner  or  reputed  owner.  It  must  be  made  to  appear  somewhere  in  the 
record  that  such  building  or  Improrement  was  placed  on  his  lands  with  his  knowl- 
edge ;  and  then  the  lien  can  only  be  defeated  by  such  owner  making  it  appear  that 
within  three  days  after  he  obtained  bunoledge  of  the  construction,  alteration  or 
repair  of  such  building  or  other  improvement,  he  posted  notice  in  writing  that  be 
would  not  be  responsible  for  the  same,  which  notice  must  be  posted  in  a  ooni«pic- 
uous  place  upon  said  lai!4^  or  upon  the  building  or  other  improvement  situated 
thereon. 

Appeal  from  Clatsop  county:  P-  J.  Taylor,  judge. 

This  is  a  suit  to  foreclose  a  lien  for  labor  performed  and 
material  furnished  at  the  request  of  the  defendant  Rowe 
on  the  premises  described  in  the  complaint,  being  a  parcel 
of  ground  situate  in  the  city  of  Astoria.  Hawes  owns  the 
lot  in  fee.  but  leased  the  same  to  Rowe  for  the  period  of 
five  years  from  the  first  day  of  November,  1888.  Rowe 
employed  the  plantiffs  to  erect  the  building,  who,  on  the 
twenty-third  day  of  January,  1889,  and  within  thirty  days 
from  the  time  of  the  furnishing  of  the  materials  and  the 
performance  of  said  labor,  filed  with  the  county  clerk  of 
Clatsop  county,  Oregon,  notioe  of  their  lien.  The  defendant 
Loeb  was  made  a  defendant  because  he  held  a  mortgage 
made  by  the  defendant  Rowe  on  his  interest  in  the  premises 
to  secure  the  payment  of  a  note  for  $1,000,  which  note  and 
mortgage  were  dated  on  the  twenty-seventh  day  of  Novem- 
ber, 1888,  which  was  duly  recorded  in  the  office  of  the  county 
clerk  of  Clatsop  county,  Oregon,  on  ibs  twenty-eighth  day 
of  November,  1888,  and  after  the  plaintiffs  had  commenced 
to  furnish  said  materials  and  to  perform  the  labor  for  which 
they  claim  a  lien.  The  following  is  the  notice  of  lien  filed 
by  the  plaintiffs  of  their  intention  to  hold  a  lien  on  said 
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premises  except  the  itemized  statement  for  materials  and 
labor,  to  wit: 

"State  op  Oregon,        ) 

County  of  Clatsop.  J  ^' 

'*To  whom  it  may  concern:  Be  it  known  that  we, 
the  undersigned,  B.  F.  Allen  and  Fred  Krosel,  as  partners 
under  the  name  and  style  of  Allen  &  Krosel,  painters  and 
contractors,  hereby  give  notice  that  we  claim  a  mechanic's 
and  artisan's  lien  upon  the  following  real  estate,  to  wit: 
Beginning  at  a  point  two  feet  east  of  the  northwest  comer 
of  lot  2,  block  58;  thence  easterly  and  parallel  to  the  center 
of  Chenamus  street  twenty -three  feet;  thence  southerly 
and  at  right  angles  to  center  of  Chenamus  street  sixty 
feet;  thence  westerly  twenty-three  feet;  thence  north  sixty 
feet  to  place  of  beginning;  in  the  town  (now  city)  of 
Astoria,  as  laid  out  and  recorded  by  John  McClure  in 
Clatsop  county,  Oregon,  and  upon  the  building  constructed 
thereon,  known  and  called  the  'Tillamook  Light  Saloon'; 
said  real  estate  reputed  to  be  owned  by  one  E.  R.  Hawes, 
and  said  building  reputed  to  be  owned  by  one  Geo.  M. 
Rowe,  for  the  following  labor  performed  and  materials 
furnished  by  us  in  the  construction  and  completion  of  said 
building,  to  wit":    ♦    ♦    ♦ 

The  cause  was  referred  to  Chas.  E.  Runyon  to  take  the 
evidence  and  report  the  same  to  the  court. 

Upon  the  evidence  thus  taken,  the  cause  was  tried  before 
the  court  and  the  following  findings  of  fact  and  law  were 
made:  *  'First— That  the  claim  of  lien  made  by  the  plaintiff 
herein  does  not  contain  the  name  of  the  owner  nor  reputed 
owner  of  the  property  attempted  to  be  charged  with  ihe 
the  said  lien  at  the  time  the  said  labor  was  performed  and 
the  materials  were  alleged  to  have  been  furnished. 

''Conclusions  of  law:  First — That  said  alleged  claim  of 
lien  is  insufficient  and  void.  Second — 'Riat  said  suit  should 
be  dismissed. "  Then  followed  a  decree  in  accordance  with 
the  findings. 

W.  M.  KcriscTf  for  Appellant 

CL  W.  FtMon^  for  Respondant. 
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Btbahan,  J.»  delivered  the  opinion  of  the  conrt. 

The  right  to  a  lien  on  a  building  for  material  and  labor 
is  conferred  by  statute,  and  the  party  claiming  such  lien 
must  show  a  substantial  compliance  with  the  requirements 
of  the  statute  or  the  lien  must  fail 

In  Keauirtee  v.  Marks,  15  Or.  529,  we  had  occasion  to  con- 
sider to  some  extent  the  question  raised  by  the  respondent 
Hawes,  and  we  there  held  that  to  affect  the  land  with  the 
lien  the  name  of  the  owner  or  reputedowner  must  be  given 
in  the  notice;  that  such  requirement  in  the  statute  was  one 
of  substance  and  could  not  be  dispensed  with;  and  further, 
that  when  the  title  to  the  house  or  structure  and  title  to 
ihe  land  were  in  different  persons,  and  the  notice  specifies 
the  name  of  the  owner  of  the  building  or  structure,  but 
not  the  name  of  the  owner  of  the  land,  the  lien  might 
attach  to  such  building  but  not  to  the  land.  The  only  real 
question  that  the  court  below  seems  to  have  considered 
was  the  sufficiency  of  the  plaintiffs'  notice.  On  that  ques- 
tion I  think  there  can  be  no  doubt. 

After  describing  the  building  and  the  real  property 
sought  to  be  charged  with  the  lien,  the  notice  proceeds: 
''Said  real  estate  reputed  to  be  owned  by  one  E.  K.  Hawes 
and  said  building  reputed  to  be. owned  by  one  Geo.  M. 
Bowe."  On  the  point  of  objection  ruled  against  the 
appellants  by  the  court  below,  the  notice  is  sufficient.  But 
a  further  question  seems  also  to  demand  attention.  One 
object  of  this  suit  is  to  reach  the  title  of  the  owner  of  the 
land  upon  which  the  building  is  erected  and  to  subject  it 
to  the  lien.  In  case  some  persion  other  than  the  owner 
employs  a  material  man  or  laborer  to  furnish  material  or 
to  do  labor  upon  such  land,  something  more  is  necessary 
to  reach  the  title  of  such  owoer  thau  to  insert  his  name  in 
,  the  notice  tiled  with  the  ctouniy  cierti  and  to  say  that  he  is 
such  owner  or  i-eputed  owner. 

Section  8672  of  Hiirs  Code  was  evidently  designed  by 
the  legislature  to  meet  such  case.  It  provides:  '*Evei7 
building  or  other  improvement  mentioned  in  section  3669 
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oonstructed  upon  any  lands  vnth  the  knowledge  of  the  oumer 
or  the  person  having  or  claiming  any  interest  therein 
shall  be  held  to  have  been  constructed  at  the  instance  of 
such  owner  or  person  havdng  or  claiming  any  interest 
therein;  and  the  interest  owned  or  claimed  shall  be  subject 
to  any  lien  filed  in  accordance  with  the  provisions  of  this 
act,  unless  such  owner  or  person  having  or  claiming  an 
interest  therein  shall,  within  three  days  after  he  shall 
have  obtained  knowledge  of  the  construction,  alteration,  or 
repair,  give  notice  that  he  will  not  be  responsible  for  the 
same,  by  jesting  a  notice  in  writing  to  that  effect  in  some 
conspicuous  place  upon  said  land,  or  upon  the  building  or 
other  improvement  situated  thereon." 

Under  this  section  when  the  owner  of  the  land  did  not 
employ  the  laborer  or  material  man  to  furnish  the 
materials,  but  the  same  was  done  by  some  other  i>erson, 
it  must  have  been  done  with  the  knowledge  of  the  owner  or 
person  having  or  claiming  an  interest  in  the  land.  In 
such  case  knowledge  of  the  owner  or  person  having  or 
claiming  an  interest  must  exist  and  be  shown  as  a  fact. 
When  this  fact  does  appear,  the  lien  reaches  and  binds  his 
interest  unless  he  relieved  himself  in  the  manner  provided 
in  the  section  by  posting  the  notice  within  three  days 
after  he  obtained  such  knowledge. 

I  have  looked  carefully  through  the  pleadings  and 
evidence  to  see  if  the  fact  in  any  manner  appeared,  but 
am  unable  to  discover  it  There  will,  therefore,  be  a 
decree  foreclosing  the  lien  of  the  plaintiffs  against  the 
building  described  and  the  leasehold  interest  of  Qeo.  M. 
Bowe  in  the  land  described,  the  building  to  be  sold 
separately  from  the  land  if  the  plaintiff  so  elect;  other- 
wise the  building  and  the  interest  of  the  defendant  Rowe 
in  the  land  may  be  sold  together,  and  the  proceeds  of  the 
sale  shall  be  applied,  first  to  the  payment  of  the  lien  of 
the  plaintiff,  and  next  to  the  mortgage  of  the  defendant 
Loeb,  which  ts  hereby  directed  to  be  fbrecloeed. 

The  decree  of  the  court  below  will  be  reversed  and  u 
decree  entered  here  In  accordance  with  this  OfHUMRi. 
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[Filed  May  1.1890.] 

FREDERICK  SCHETTER,  Respondent,  v.  THE  SOUTH- 
ERN OREGON  CO.,  Appellant. 

BoHA  FIDB  PUKCHA8BB  FOB  Yauje  OF  LA.in»~WHO  D  NoT.— A  pexvoii  whohas  taken 
a  contract  In  writing  for  lauds,  bnt  who  has  paid  notbiDg  thereon,  and  has  taken 
no  deed  for  the  same,  is  not  a  bona  JUie  purchaser  for  value. 

AesMCT— Contract— NoTicK.— A  director  of  a  corporation  who  contracts  with  another 
director  of  the  same  corporation  concerning  the  company's  property  who  was  also 
bosinesB  manager  with  certain  enumerated  and  limited  powers,  is  chargeable  with 
notice  of  any  defect  in  the  manager's  power«to  make  said  contract 

Tavanx  and  Cestui  Qua  Trust— Dirsctob  of  Corporation.— A  director  of  a  corpora- 
tion acts  in  a  trust  capacity  towards  all  the  stockholders  of  the  corporation  and  in 
respect  to  all  of  its  property.  A  trustee  cannot  w>  deal  with  trust  property  ae  to 
make  profit  for  himself.  His  duties  as  trustee  requi  re  him  to  so  manage  and  conduct 
bis  trust  as  to  realize  whatever  profits  that  may  accrue  in  the  course  of  the  business 
for  the  benefit  of  the  cettui  que  tnuL  This  he  could  not  do  if  he  were  permitted  to 
acquire  the  trust  property  for  himsell 

Oovfbnsation  for  iMPROYEifENTs— Partt.— The  plaintiff  claims  to  have  had  a  con- 
tract for  the  purchase  of  certain  lots,  and  agreed  in  writing  to  sell  one  of  said  lots 
to  the  lodge  of  Odd  Fellows  in  the  town,  and  placed  the  lodge  in  possession  and 
covenanted  to  protect  such  possession.  The  lodge  then  placed  on  said  lots  lasting 
and  valuable  improvements.  Held,  that  the  plaintiff  could  not  recover  the  value 
of  said  improvements  placed  on  said  tots  by  the  lodge. 

Appeal  from  Ooos  county:  B.  S.  Bean,  judge. 

This  suit  comes  into  this  court  from  a  decree  in  favor  of 
the  respondent  and  against  the  appellant.  The  litigation 
commenced  on  the  first  day  of  September,  1888.  On  that 
day  the  defendant  in  this  suit  commenced  an  action  of  eject- 
ment against  Arago  Lodge,  No.  28,  of  the  Independent 
Order  of  Odd  Fellows,  W.  0.  Phillips,  Ole  Evenson  and 
the  respondent  Frederick  Schetter,  to  recover  the  posses- 
sion of  lots  six  and  seven  in  block  fourteen  in  the  town  of 
Empire  City,  Coos  county,  Oregon.  The  respondent  filed 
his  answer  in  said  action  at  law,  and  at  the  same  time  filed 
a  cross-bill  under  section  381,  Hill's  Code,  claiming  that  he 
was  entitled  to  relief  arising  out  of  facts  requiring  the 
interposition  of  a  court  of  equity  and  material  for  his 
defense.  Upon  the  trial,  the  court  found  the  general  equities 
to  be  with  the  appellant;  found  it  to  be  the  owner  in  fee 
of  the  property  in  controversy,  and  that  it  was  entitled  to 
the  possession  of  the  same  upon  paying  to  the  plaintiff  the 
sum  of  money  thereinafter  specified,  the  same  being  the 
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reasonable  value  of  the  x)ermaneiit  improvements  made 
upon  said  premises  by  the  plaintiff,  less  the  reasonable 
rental  value  thereof. 

The  next  paragraph  of  the  decree  is  as  follows:  '*And 
it  is  further  ordered,  adjudged  and  decreed  by  the  court 
that  within  sixty  days  from  and  after  the  date  of  this 
decree,  the  defendant  herein  shall  pay  into  the  clerk  of  this 
court  for  the  use  and  benefit  of  the  plaintiff  herein  the  sum 
of  nine  hundred  and  sixty-nine  doUars,  less  the  defendant's 
costs  and  disbursements  in  this  suit,  and  the  costs  and 
disbursements  in  said  action  to  recover  said  real  property, 
and  that  the  same  be  paid  to  the  plaintiff  by  the  clerk  on 
demand.'*  Other  parts  of  the  decree  provide  for  the 
defendant  being  placed  in  possession  of  the  property  in 
controversy  on  certain  conditions. 

The  facts  upon  which  the  plaintiff  based  his  right  to  equit- 
able relief,  so  far  as  may  be  necessary  to  a  proper  under- 
standing of  the  question  involved,  may  be  briefly  summarized 
from  the  complaint:  That  about  November,  1883,  the 
Southern  Oregon  Improveipent  Company  was  a  private 
corporation  organized  under  the  laws  of  the  State  of  Oregon 
and  doing  business  at  Empire  City;  that  the  Boston  Safe 
Z)eposit  and  Trust  Company  was  also  a  private  corporation 
organized  under  the  laws  of  the  State  of  Massachusetts  and 
did  business  in  the  State  of  Massachusetts  and  in  the  State 
of  Oregon;  that  about  the  month  of  May,  1885,  the  said  South- 
em  Oregon  Improvement  Company  was  the  owner  in  fee 
of  the  two  lots  in  controversy,  and  at  said  time  the  Boston 
Safe  and  Deposit  Company  was  the  owner  and  holder  of  a 
mortgage  hen  upon  a  large  amount  of  real  property, 
includuig  the  two  lots  in  controversy,  in  order  to  secure 
the  payBMnt  of  certain  mortgage  bonds,  then  and  there- 
after to  be  issued  by  said  Improvement  Company,  not  to 
exceed  $2,000,000. 

The  respondent  clain^s  that  in  the  month  of  May,  1885, 

ibe  said  Improvement  Company  sold  the  said  lots  six  and 

seven    to   him  and  did  agree   to  cause  the  same  to  be 

reloaood  from  said  mortgage,  in  consideration  that  respond- 

XIX.  OB.->iaL 
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ent  would  convey  and  cause  to  be  conveyed  to  it  his  own 
and  tlie  interest  of  others  in  certain  tide  lands  containing 
about  367.65  acres.  In  the  year  1887  the  Boston  Safe 
Deposit  and  Trust  Company  foreclosed  said  mortgage,  and 
all  of  the  land  described  in  said  mortgage,  including  the 
lots  in  controversy,  were  sold  under  said  decree  to  Wm. 
M.  Crapo  and  Wm.  J.  Rotch;  but  the  respondent  was  not 
a  party  to  said  suit,  and  in  December,  1887,  the  said  Crapo 
and  Rotch  conveyed  all  of  said  property  to  the  appellant; 
and  it  is  alleged  that  the  appellant  holds  the  legal  title  to 
said  lots  for  the  respondent.  The  i*ospondent  alleges  that 
he  has  been  in  possession  of  said  lots  since  May,  1885,  and 
has  placed  lasting  improvements  thereon  to  the  value  of 
f2,000;  that  the  Improvement  Company  and  each  and  all 
of  its  successors  in  interest  have  neglected  to  convey  said 
lots  to  the  plaintiff  altliough  he  bas  frequently  demanded 
a  conveyance  and  at  the  same  time  he  expressed  his  readi- 
ness to  comply  with  the  terms  of  said  agreement  on  his 
part,  and  that  said  Trust  Company  neglected  to  i-elease  its 
lien.  This  is  a  very  brief  epitome  of  the  complaint,  the 
material  part  of  which  is  denied  by  the  answer. 

It  appears  from  the  answer  that  the  business  of  said 
Improvement  Company  was  such  as  to  authorize  aminorily 
of  its  directors  to  reside  out  of  this  State;  that  its  board 
of  directors  consisted  of  seven  members,  three  of  wliom 
resided  in  the  State  of  Massachusetts,  and  that  by  its 
by-laws  three  directors  constituted  a  quorum  to  do  bnsrt- 
ness;  that  its  capital  stock  was  3f40,000,000  and  was  mainly 
owned  by  persons  I'esiding  in  Massachusetts  and  contig- 
uous Eastern  States;  tliat  each  of  the  four  directors  in 
Oregon  owned  one  share  of  said  stock  and  no  more;  tliat 
the  plaintiff  was  a  director  of  said  Improvement  Company 
from  and  after  the  twenty-sixth  day  of  June»  1884,  until 
said  corporation  ceased  to  do  business;  that  in  November, 
1884,  one  Metcalf  was  electe<l  a  director  of  said  corpora- 
tion and  continued  to  act  as  such  until  November  S8, 1885, 
at  which  time  he  ceased  to  be  a  direcK>r;  that  during  the 
time  Metcaif  wa^  dh^ecior  he  was  also  general  manager  of 
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itB  bnsiiiees  in  Coos  county,  Oregon,  and  that  his  powers 
were  limited  to  certain  enumerated  things,  but  did  not 
extend  to  any  dealings  in  respect  to,  or  including  any 
pow^r  over  the  real  property  of  the  company;  yet  the  said 
respcHoident  with  knowledge  of  the  premises  took  from  said 
Metcalf  this  writing: 

**Empirb  City,  Or.,  June  24, 1885. 

"Sold  this  day  to  Fred  Schetter  for  twenty-five  hundred 
dollars  ($2,500)  the  property  lying  between  Gretty's  stable 
and  Jarvis'  saloon,  or  comer,  being  100  feet  square,  pay- 
able in  four  months,  or  as  soon  after  as  approved,  shaU  be 
tendered,  and  on  failure  of  payment,  then  said  F.  Schetter 
agrees  to  pay  to  Qregon  Soutiliem  Improvement  Company 
one  hundred  and  twenty-five  dollars  as  forfeit.  (Lots  6  and 
7,  Block  14).  W.  T.  Metcalf,  general  manager. 

"Fred  Schetter." 

That  by  the  rules  of  the  company  none  of  its  lands  could 
be  disposed  of  without  the  consent  of  the  directors  residing 
in  Massachusetts,  and  all  offers  to  purchase  same  were 
to  be  submitted  to  them,  and  if  they  approved  the  same 
the  matter  was  brought  before  the  board  of  directors  and 
an  order  made  by  the  board  directing  a  conveyance ;  but 
if  the  Massachusetts  directors  did  not  approve  the  same, 
the  matter  dropped;  that  at  no  meeting  of  the  board  of 
directors  was  said  matter  of  the  sale  of  said  lots  by  the 
company  or  the  purchase  of  the  tide  lands  by  it  ever 
hfought  before  said  board,  and  it  is  alleged  the  lots  were 
wc»rth  15,000  and  the  tide  lands  $750.  The  facts  on  both 
sides  are  pleaded  at  very  great  length.  Any  other  facts 
deemed  of  importance  will  be  stated  in  the  opinion. 

8.  H.  Hassardy  for  Appellant. 

WnL  H,  Holmes,  for  Respondent 

Strahak,  J.,  delivered  the  opinion  of  the  court 

Upon  the  argument  of  this  case  in  this  court,  the 
resix>ndent's  counsel  did  not  claim  that  he  had  made  such 
a  case  as  entitled  him  to  a  specific  performance  of  the 
aUesed  eontract  with  the  Southern  Oregon  Improvement 
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Company.  The  most  that  he  claims  is  to  be  reimburBed 
for  his  alleged  improvementB.  What  is  said  in  this  opinion 
will  therefore  be  devoted  to  the  consideration  of  that  sub- 
ject In  Bright  v.  Boyd,  2  Story,  607,  Judge  Story  laid 
down  the  rule  which  the  plaintiff  seeks  to  invoke,  in  this 
case,  and  which  met  the  approval  of  this  court  in  Hatcher 
V.  Brigga,  6  Or.  31.  In  the  former  case  the  learned  justice 
said :  '  *I  wish,  in  coming  to  this  conclusion,  to  be  distinctly 
understood  as  affirming  and  maintaining  the  broad  doc- 
trine as  a  doctrine  of  equity,  that  so  far  as  an  innocent 
purchaser,  for  a  valuable  consideration,  without  notice  of 
any  infirmity  in  his  title,  has  by  his  improvements  and 
meliorations  added  to  the  permanent  value  of  the  estate, 
he  is  entitled  to  a  full  remuneration,  and  that  such  increase 
of  value  is  a  lien  and  charge  on  the  estate  which  the  abso- 
lute owner  is  bound  to  discharge  before  he  is  to  be  restored 
to  his  original  rights  in  the  land."  Applying  the  doctrine 
of  this  case  and  the  many  subsequent  cases  which  have 
followed  it  to  the  facts  of  the  plaintiffs  case  and  ^  is 
entitled  to  no  relief. 

In  the  first  place,  the  plaintiff  Is  not  a  bona  fide  pur- 
chaser, for  value,  of  said  lots.  He  has  paid  nothing 
thereon.  He  obtained  no  deed,  and  he  is  chargeable  with 
notice  of  every  defect  in  Metcalfs  authority.  This  court 
has  so  recently  and  so  often  stated  the  requisites  of  a  bona 
fide  purchaser  of  lands  within  the  equity  rule,  that  it  would 
be  simply  superfluous  to  restate  them.  It  suffices  to  say 
the  plaintiff  was  not  such  purchaser.  If  be  had  paid  value 
and  taken  a  deed  he  must  fail  for  another  reason.  He  was 
one  of  the  directors  of  the  Southern  Oregon  Improvement 
Company,  and  was,  therefore,  chargeable  with  notice  of 
the  extent  of  Metcalfs  powers  as  manager.  He  knew  that 
Metcalf  had  no  authority  to  sell  the  company's  land.  He 
knew  also  that  before  any  contract  in  relation  to  the  sale 
of  any  of  those  lands  could  bind  the  company,  it  must  first 
receive  the  indorsement  or  approval  of  the  three  non- 
resident directors,  and  this,  more  particularly  and  especi- 
ally where  the  company  was  dealing  with  one  having 
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knowledge  of  such  regulatioiL  And  finally,  being  a 
director  of  the  company,  he  was  acting  in  a  trust  capacity 
towards  all  the  stockholders  of  the  corporation,  and  in 
respect  to  all  of  its  property.  The  rules  of  equity  applic- 
able to  the  dealings  by  a  trustee  with  trust  property  are 
therefore  to  be  applied  to  this  transaction.  Equity  would 
not  permit  the  plaintiff  to  deal  with  this  property  so  as  to 
make  a  profit  for  himself.  His  duty  as  trustee  required 
him  to  exert  his  best  judgment  in  handling  this  as  well  as 
all  other  property  of  the  company,  so  as  to  make  the  best 
profit  possible  for  the  stockholders.  This  he  could  not  do 
if  he  was  trying  to  acquire  the  company's  property  for 
himself.  One  privilege  which  is  always  accorded  to  the 
cestui  que  trust  in  such  case  is  to  rescind  the  contract  in  a 
reasonable  time,  by  restoring  what  had  been  paid  thereon. 
In  this  case  as  nothing  had  been  paid  no  question  as  to  the 
terms  could  arise. 

One  other  objection  I  think  equally  fatal  to  the  plaintiffs 
recovery.  The  lot  upon  which  the  improvements  were 
placed  was  bargained  by  the  plaintiffs  to  the  Odd  Fellows 
lodge  named  as  defendant  in  the  original  action,  and  the 
plaintiff  covenanted  with  the  lodge  to  protect  its  possession. 
The  evidence  shows  that  it  was  the  lodge  which  placed 
the  improvements  on  the  lot  for  which  the  plaintiff  seeks  to 
recover,  and  not  the  plaintiff,  and  he  seems  to  proceed  on  the 
assumption,  because  he  covenanted  to  protect  the  lodge's 
possession,  that,  therefore,  he  has  succeeded  to  its  rights, 
whatever  they  may  be,  in  respect  to  the  improvements 
placed  on  the  lot  by  it.  No  autiiority  is  cited  to  support 
this  contention,  and  it  is  believed  that  none  has  gone  so  far* 

I  have  not  thought  it  necessary  to  cite  authorities  for 
what  has  been  said  in  disposing  of  the  main  points  in  this 
case  for  the  reason  the  propositions  stated  are  elementary 
and  incontrovertible. 

So  much  of  the  decree  appealed  from  as  is  specified  in 
the  notice  of  appeal  must  therefore  be  reversed  and  the 
pls^tifTs  cross-bill  be  dismissed. 
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MARY  A.  MITCHELL,  Appbllant,  v.  W.  R  CAMPBELL 

Rbspondsnt. 

Acnov  TO  RicoTSB  Rial  Pbopbbtt— What  Cokplaint  Vust  Oontaxn.— trnder  the 
Oode  of  Cl?il  Procedure  of  thit  State  It  iM  only  neoeMaty  for  the  pUtntUT  in  an 
Mtien  to  neorer  the  poaenlon  of  reel  property  to  set  forth  In  hl«  oompleint  the 
natiue  of  his  estate  in  the  property,  whether  in  fee,  lor  life,  or  a  term  of  years ;  u 
tot  HOb,  for  whose  life ;  if  for  a  termor  years,  the  duration  therooT;  and  to  aUag* 
that  he  is  eotittod  to  the  pessowsion  of  the  property  and  that  the  defendant  wronf 
fully  withholds  the  same  fh>m  him  to  his  dama^  in  the  sum  claimed  by  him.  It 
is  also  neoeasary  to  descilbe  the  property  with  suffloient  certainty  to  esmMe  tiK 
pamtmkm.  thereof  to  be  delivered,  in  caee  areoovery  be  had. 

▲mswbb— What  Must  Contain.— The  defendant  most  deny  the  allegations  of  the  com- 
plaint which  he  dedres  to  controTort,  and  if  he  claims  that  the  property  bekmi*  to 
him  or  another,  or  claim  any  license  or  right  to  the  possesdon  thereof,  he  aaet  aet 
forth  the  matnre  and  dnration  of  such  estate  or  license  or  rl^t  with  the  certainty 
and  partieDlarity  reqvlred  in  the  complaint ;  which  really  is  all  the  ikets  that  need 
be  pleaded  in  the  complaint  and  answer. 

Whw  Sau  Madc  by  Adhuhstbatob  to  Pat  Dbbtb  Not  Nbcibabilt  Void.— A  sale 
of  real  prepeity  belonging  to  the  estate  of  a  deceased  peieon,  made  hy  an  eaacntot 
or  adesioislrator  thereof,  under  an  order  of  a  county  court  sitting  in  protmle.  and 
having  Jurisdiction  o^er  the  estate,  is  not  neoesBarily  toM  although  the  petition 
ft>r  the  order  of  sale,  the  citation  to  the  heirs,  and  the  seryioe  of  thedtatfoo  are 
defectlTe. 

iBBMVLABirxas  IN  Salb  bt  Adminutbatob  Whbn  Cubbd  bt  Acts  or  IVH  anb1S78l~ 
Boob  defeeta  under  the  cufati?e  acts  of  1874  and  1878  should  be  disregarded  where 
the  property  sold  at  snofa  sale  has  been  purchased  for  a  Taluable  consideration 
which  has  been  pidd  by  the  purohaser  to  the  executor  or  adminlstraior  or  his 
soocesser  in  good  iUth,  and  the  eale  has  not  been  se>  aside,  hat  has  been  oeBfliHed 
or  aoquleseed  in  by  the  oontt 

Dbfbots  in  Salb  bt  Adhinistbatob  Which  Mat  bb  Cubbd  by  Lbodlation  axd  Which 
Oanhot  BB.->The  leglslatufe  has  no  power  to  make  vaMd,  by  a  retraaetlTe  atatnte, 
that  which  is  Inhefenlly  a  nullity,  nor  render  a  sale  of  proper^  eAcadens  when 
made  in  manner  whieh  .it  had  no  power  to  authorise ;  but  when  the  sale  is  Toid 
merely  in  eonsequenee  of  a  lUlnre  to  comply  with  the  eonditioBS  upon  whibh  tlM 
power  to  make  tt  was  delegated  by  the  leglaUtura,  and  which  it  could  have  dis- 
pensed with  in  the  beginning,  and  the  sale  been  Talid,  it  can,  by  the  adoption  of 
esch  a  Blat«le,  legalim  it 

0rAwr>-WHBH  nuOovsr  Woa  Dbcukh  to  Look  at  tkb  Jovbhalsto  Sbb  it  Pnor- 
BBLY  BNAeTBD.— Aiter  an  act  of  the  legislature  has  been  in  Ibioe  many  years,  and 
recognised  and  acted  upon  by  the  courts  in  numerous  instances  wttbcnt  any  ques- 
tion haTisg  been  made  jui  to  the  manner  of  its  pssssge.  the  court  will  regard  it  as 
hsTlag  been  duly  adopted,  and  will  not  look  luto  the  Journals  of  the  two  houses  of 
the  legislature  in  order  to  ascertain  whether  the  bill  fer  the  aot  was  read  the  aumher 
of  times  re%alfed  by  the  constitution,  or  whether  amendments  proposed  in  one 
house  were  adopted  by  the  ether. 

fiTAfVTB  or  LiMrfATioMs— Dvability.— The  act  of  the  legislative  assembly  of  the  State, 
entitled,  '*Aa  aet  to  amend  sections  fsur  and  seveateen  of  chapter  one  of  the  Code 
of  Civil  Procedure,  relating  to  the  time  of  the  commencement  of  an  acOon  to 
recover  the  pcssesrfon  of  real  property,  approved  October  17,  Ifn,"  HssMs  sneh  time 
to  ten  yssn  only  in  case  the  party  entitled  to  commence  the  action  labor  undnr 
none  of  the  dtoeMMtim  spedfled  therein,  one  of  which  is,  that  the  party  at  thn 
time  the  eaossef  action  aoened  was  a  married  wcman. 
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ICAftaiKD   WOMiLV  HAS  FVTSBN  YXAU  XH  WHICH    TO    OOMHSNCK  AX  ACTION  TO 

Rbcovek  Hut  Rial  Pbopbbty.— When  a  plain tlH^  a  married  woman,  brough*  an  ac- 
tion aindnst  a  defendant  to  reooTer  the  poMenlon  of  certain  real  property,  claiming 
CO  be  the  owner  In  fee  of  flTe-nlnths  thereof,  four  of  the  ninths  bjr  purchase  from 
certain  heirs  to  the  property,  the  other  ninth  by  inheritance,  and  alleged  that  the 
other  four-ninths  belonged  to  certain  other  heirs  of  the  estate ;  and  the  defendant 
set  npas  a  defense  AdTerM  posMssion  of  the  property,  and  it  appeared  that  none 
of  the  heirs  to  the  estate  were  under  any  legal  disability  except  the  plaintiff,  who 
was  such  married  woman  at  the  time  her  right  of  action  accrued  and  during  all 
the  time  of  the  adverse  poise&don ;  hdd,  that  the  plaintiff  was  entitled  to  the  full 
period  of  flfieen  years  in  which  to  commence  the  action  to  recover  the  ninth 
interest  inherited  by  her;  but  that  ten  years'  adverse  possession  was  a  sufficient 
time  to  bar  the  right  to  recover  any  of  ihe  other  interests  in  the  property ;  and  that 
an  instruction  of  the  court  upon  the  trial  of  the  action,  that  ten  years'  adverse  pos- 
session was  sufficient  to  bar  the  plaiiftlff's  right  of  recovery  without  exception  in 
reimrdto  the  ninth  interest  inherited,  was  error ;  htid,  furt/ier,  that  while  the  error 
affected  only  lAid  ninth  interest,  yet  it  could  not  be  corrected  on  appeal  without  a 
reversal  of  the  entire  Judgment  and  directing  a  new  trial ;  keld,  alio,  that  sdvexae 
possession  of  real  property  for  the  period  prescribed  by  the  statute  of  limitations 
vesu  a  perfect  title  m  the  poesessor  as  sgalnst  the  former  holders  of  the  title.  The 
decision  upon  the  point  in  Porker  v.  Metaffcr,  IS  Or.  409,  approved. 

Appeat.  from  Union  county:  J.  A-  Fee,  judge. 

The  appellant  commenced  an  action  in  the  circuit  court 
to  recover  possession  of  certain  real  property,  consisting 
of  a  tract  of  land  situated  in  said  county  of  Union,  claim- 
ing to  be  the  owner  in  fee  of  an  undivided  five-ninths 
interest  therein  as  tenant  in  common  with  four  other  par^ 
ties  named  in  the  complaint,  who  were  alleged  to  be  the 
owners  of  the  other  four-ninths  thereof.  The  complaint 
contained  two  counts,  both  of  which  relate  to  the  same 
subject  matter,  and  allege  but  one  cause  of  action.  An 
answer  was  filed  on  the  part  of  the  respondent  which  con- 
tained a  denial  of  the  material  allegations  in  the  complaint, 
and  also  several  defenses  of  new  matter  pleaded  to  the 
respective  counts.  The  first  of  which  defenses  was  an 
alleged  ownership  on  the  part  of  the  respondent  of  the 
property  in  controversy.  The  second  one  was  that  the 
app^attf  s  cause  of  action  did  not  accrue  within  the  period 
prescribed  by  the  staitiite  of  limitations.  The  third  one 
was  adverse  possessioii  of  the  property  by  the  respondent 
for  more  than  sucteen  years.  The  fourth  one  was  that  the 
property  belenged  to  the  estate  of  one  P.  M.  Curry,  who 
died  in  said  county  about  the  year  1868;  that  in  the  course 
of  the  administration  of  his  estate  it  was  sold  at  adminis* 
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MARY  A.  MITCHELL,  Appellant,  v.W.  R  CAMPBELL 

Rbspondskt. 

Acnov  TO  KicoTiB  Rial  Pkopbbtt— What  Cokplaikt  Vust  OoNTAXN.otrader  the 
Code  of  a?il  Procedure  of  this  State  It  to  only  BeeeaMry  for  the  plBlntlff  In  an 
Mtlen  to  noorer  tbe  poaenlon  of  real  property  to  set  forth  In  hl«  complaint  the 
nature  of  his  estate  In  the  property,  whether  in  fee,  lor  life,  or  a  term  of  years ;  u 
for  HUB,  for  whoae  life ;  If  fora  termor  years,  the  dvration  theraof;  andtoaUegf 
that  he  Is  eatlttod  to  the  pessession  of  the  property  and  that  the  defendant  wrong 
fully  withholds  the  same  trom  him  to  his  damage  in  the  sum  claimed  by  him.  It 
is  also  neoeaary  to  describe  the  property  with  sufficient  certainty  to  eaaMe  the 
powessloB  thereof  to  be  delivered,  in  cam  a  reoovery  be  had. 

▲rswbb— What  Must  Contain.— The  defendant  must  deny  the  allegations  of  the  com- 
plaint which  he  dedree  to  controrert,  and  if  he  claims  that  the  property  belongs  to 
him  or  another,  or  claim  any  license  or  right  to  the  possession  thereof,  he  must  set 
forth  the  nature  and  duration  of  such  estate  or  license  or  right  with  the  certainty 
and  partieDlarity  reqvtaed  in  the  complaint ;  which  really  Is  all  the  foets  that  need 
be  pleaded  in  the  complaint  and  answer. 

Whbm  Sals  Madb  by  Adhuhstbatob  to  Pat  Dxbtb  Not  Nbcbbabilt  Void.— A  aslc 
of  real  property  beleogiag  to  the  eatate  of  a  deceased  perwm,  aaade  by  an  esecotor 
or  administrator  thereoi;  under  an  order  of  a  county  court  sttting  in  probate,  and 
baring  jurisdiction  o^er  the  estate,  Is  not  neoessarily  toM  although  the  petition 
for  the  order  of  sale,  the  citation  to  the  heirs,  and  the  serylce  of  the  oHaUon  are 
defective. 

iBBBaVULJlITXBB  IN  SALB  BT  ADMINIBTBATOB  WHBN  CVBXD  BT  ACTS  OP  18M  ANBlgTSw— 

Snob  defects  under  the  curative  acts  of  1874  and  1878  should  be  disregarded  where 
the  property  sold  at  snoh  sale  has  been  purchased  for  a  valuable  oonsidention 
which  has  been  pidd  by  the  purohaser  to  the  executor  or  administrator  or  his 
socoesser  in  good  iUth,  and  the  sale  has  not  been  se^  aside,  but  has  been  oenflnsed 
or  aoquieseed  in  by  the  court 
Dbpbots  in  Salb  BT  Administratob  Which  Mat  bx  Cubxd  bt  Lbodlation  axb  WHicb 
Oannot  BB.~The  legtslature  has  no  power  to  make  vaMd,  by  a  retrosiatlTe  statoie, 
that  which  is  inheientiy  a  nullity,  nor  render  a  sale  of  propei^  oAcaciens  when 
made  In  manner  which  .it  had  no  power  to  authorise ;  but  when  the  sals  Is  void 
merely  in  eoneegnenee  of  a  foUure  to  comply  with  the  conditloBS  upon  whtoh  the 
power  to  BAake  U  was  delegated  by  the  legislature,  and  which  it  could  have  dis- 
pensed with  in  the  beginning,  and  the  sale  been  valid,  It  can,  by  the  adoption  of 
ssch  a  MsMta,  legalin  it 

0rATDT>--WHBH  THB  OOVST  WHJ.  DBOUMB  TO  LOOK  AT  TUB  JOVBITALS  TO  8BB  IT  PBOr- 

XBLT  Bnactbd.— Aiter  an  act  of  the  legislature  has  been  in  foroe  many  years,  and 
recognised  and  acted  upon  by  the  courts  in  numerous  instances  wttboat  any  qiies- 
tioB  having  bcM  made  jui  to  the  manner  of  its  psssage,  the  court  will  regard  It  as 
having  been  duly  adopted,  and  will  not  look  luto  tht  Journals  of  the  two  houses  of 
the  legislature  in  erder  to  ascertain  whether  the  biUfer  the  act  WM  read  the  numher 
of  times  re%alf«d  by  the  constitution,  or  whether  amendments  proposed  in  one 
house  were  adopted  by  the  other. 
Stawtb  or  Limitationb— DiSABiLiTT.— The  act  of  the  legislstive  assembly  of  the  Stale, 
endtied,  **An  net  to  amend  sections  four  snd  seveateen  of  chapter  one  of  the  Code 
of  Ctvil  Procedure,  retarting  to  the  time  of  the  commencement  of  an  actioo  to 
reeever  the  pessesrfoB  of  real  property,  approved  October  17, 1838,"  HmMsssch  time 
to  ten  ynan  only  in  case  the  par^  entitled  to  commence  tito  action  labor  under 
none  of  the  dimMMtim  specifled  therein,  one  of  which  is,  that  tha  party  at  Ae 
tlmo  the  eaoBoef  actioo  noened  was  a  married  woman. 
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IfARftllD    WOMAH   HAB  FlFTBXN   YB^U  IN  WHICH    TO    OOIOUKCB   AN  ACTIOM  TO. 

Beooter  Hut  Real  Pbopbbty.— When*  pUinUi^  4  married  woman,  brough*  an  ao- 
tloD  against  a  defendant  to  reoorer  the  poneislon  of  certain  real  property,  claiming 
to  be  the  owner  in  fee  of  flTe>nintlw  thereof,  four  of  the  ninths  by  purchaie  from 
certain  heirs  to  the  property,  the  other  ninth  by  inheritance,  and  alleged  that  the 
other  Ibui^nlathB  belonged  to  certain  other  heirs  of  the  estate ;  and  the  defendant 
■et  op  as  a  defense  adTene  posBesskm  of  the  property,  and  it  appeared  that  none 
of  the  heirs  to  the  estate  were  under  any  legal  disability  except  the  plaintiif,  who 
was  such  married  woman  at  the  time  her  right  of  action  accrued  and  during  all 
the  time  of  the  adTerse  pofrM»iou ;  A«M,  that  the  plaintiff  was  entitled  to  the  full 
period  of  fifteen  years  in  which  to  commence  the  action  to  recover  the  ninth 
interest  inherited  by  her;  but  that  ten  years'  adverse  possession  was  a  sufficient 
Uae  to  bar  the  right  to  reooyer  any  of  the  other  interests  in  the  property ;  and  that 
an  instmction  of  the  court  upon  the  trial  of  the  action,  that  ten  years'  adverse  pos- 
aeasAon  was  sufficient  to  bar  the  ptaitftlflfs  right  of  recovery  without  exception  in 
regard  to  the  ninth  interest  Inherited,  was  error ;  AeM,  fwiher,  that  while  the  error 
affected  only  lAid  ninth  interest,  yet  it  could  not  be  corrected  on  appeal  without  a 
reversal  of  the  entire  Judgment  and  dlre<^-ting  a  new  trial ;  keld,  aUo,  that  sdvene 
pQiMBlun  of  real  property  for  the  period  prescribed  by  the  statute  of  limitatioiu 
vests  a  perfect  title  m  the  possessor  as  against  the  former  holders  of  the  title.  The 
decision  upon  the  point  in  Parker  v.  MOzger,  IS  Or.  409,  approved. 

App£AX«  from  Union  county:  J.  A.  Pee,  judge. 

The  appellant  commenced  an  action  in  the  circuit  court 
to  recover  possession  of  certain  real  property,  consisting 
of  a  tract  of  land  situated  in  said  county  of  Union,  claim- 
ing to  be  the  owner  in  fee  of  an  undivided  five-ninths 
interest  therein  as  tenant  in  common  with  four  other  par^ 
ties  named  in  the  complaint,  who  were  alleged  to  be  the 
owners  of  the  other  four-ninths  thereof.  The  complaint 
contained  two  counts,  both  of  which  relate  to  the  same 
subject  matter,  and  allege  but  one  cause  of  action.  An 
answer  was  filed  on  the  part  of  the  respondent  which  con- 
t^ned  a  denial  of  the  material  allegations  in  the  complaint, 
and  also  several  defenses  of  new  matter  pleaded  to  the 
respecMve  counts.  The  first  of  which  defenses  was  an 
alleged  ownership  on  th«  part  of  the  respondent  of  the 
property  in  controversy.  The  second  one  was  that  the 
appeUattfs  canse  of  action  did  not  accrue  within  the  period 
prescribed  by  the  staitiite  of  limitations.  The  third  one 
was  adverse  possession  of  the  property  by  the  respondent 
for  more  than  sucieen  years.  The  fourth  one  was  that  the 
proi)erty  belonged  to  the  estate  of  one  P.  M.  Curry,  who 
died  in  said  county  about  the  year  1868;  that  in  the  course 
of  the  administration  of  his  estate  it  was  sold  at  adminis* 
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trator's  sale  under  an  order  of  the  county  court  of  said 
county,  in>  due  course  of  administration;  that  one  F.  T. 
Dick  became  the  purchaser  thereof  at  the  price  of  C605, 
bidden  therefor;  that  the  sale  was  confirmed  by  the  said 
county  court  and  a  deed  executed  to  the  said  Dick,  and 
that  the  respondent  derived  title  through  mesne  convey- 
ances from  him  in  good  faith  and  that  more  than  five  years 
had  elapsed  since  said  sale.  And  the  fifth  one  was  that 
the  appellant  ought  not  to  be  admitted  to  allege  ownership 
of,  and  right  to  possession  to,  said  property,  by  reason  of 
the  facts  set  forth  in  the  fourth  ground  of  defense. 

The  appellant,  after,  filing  a  motion  and  a  demurrer  to 
said  answer,  which  were  overruled  by  the  court,  filed  a 
reply  to  the  several  defenses  of  new  matter  set  forth  in  the 
Eadd  answer. 

The  first  reply  filed  by  the  appellant  was  to  the  effect 
that  the  said  defenses  were  based  upon  the  act  of  the 
legislative  assembly  of  the  State  of  Oregon,  entitled  **An 
act  to  amend  section  four  and  seventeen  of  chapter  one  of 
the  Code  of  Civil  Procedure  relating  to  the  time  for  the 
commencement  of  action  to  recover  the  possession  of  real 
property,  approved  October  17,  1878,"  which  act  the 
appellant  alleged  was  void  upon  the  ground  that  it  was  not 
read  by  sections  or  otherwise  on  three  several  days  in  the 
State  senate,  nor  were  the  rules,  requiring  such  reading, 
suspended.  That  certain  proposed  amendments  to  said 
act,  made  in  the  senate,  were  not  constitutionally  con- 
curred in  by  the  house  of  representatives,  nor  such  amend- 
ments passed  by  the  house.  That  the  title  to  the  act  was 
not  read  as  required  by  the  constitution,  nor  passed  by  the 
legislature. 

To  this  reply  the  respondent  interposed  a  general 
demurrer,  which  was  sustained  by  the  court.  The  appel- 
lant, thereupon,  by  leave  of  the  court,  filed  a  reply  to  the 
defenses  referred  to,  denying  all  the  material  allegations 
therein  set  forth,  except  the  one  alleging  that  more  than 
five  years  had  elapsed  since  said  administrator  sold  the 
property;  and  further  replying,  alleged  that  appellant  on 
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and  prior  to  the  second  day  of  October,  1869,  and  ever 
since,  had  been  a  married  woman;  also  that  the  respondent 
was  the  administrator  of  the  estate  of  said  P.  M.  Curry, 
and  as  such  fraudulently  and  corruptly  caused  and  pro- 
cured fictitious  claims  to  be  allowed  by  the  said  county 
court  in  his  own  favor,  for  the  purpose  of  involving  the 
same  and  of  cheating  and  defrauding  the  heirs  to  the 
estate,  including  appellant,  out  of  said  land,  and  vesting  a 
colorable  title  thereto  in  himself;  that  he  obtained  the 
possession  thereof  while  acting  as  administrator  of  the 
estate,  and  while  in  such  i)Ossession  of  the  land  obtained  a 
pretended  colorable  title  to  the  same  by  such  fraud;  also 
that  the  proceedings  under  which  the  sale  by  the  adminis- 
trator were  made,  copies  of  which  were  exhibited,  were 
irregular  and  insufficient  to  authorize  such  sale;  and  the 
appellant  alleged  also  many  other  fraudulent  acts  com- 
mitted by  the  respondent  in  the  management  of  the  said 
estate  as  administrator  thereof. 

The  issues  between  the  parties,  after  having  been  made 
up  as  mentioned,  were  tried  by  a  jury,  who  returned  a  ver- 
dict in  favor  of  the  respondent,  which  was  to  the  effect 
that  the  appellant  was  not  the  owner  of  any  interest  in  the 
lands  described  in  the  complaint  nor  entitled  to  the  posses- 
sion thereof,  upon  which  verdict  the  judgment  appealed 
from  was  entered. 

T.  H.  Crawford  and  J.  W.  Shelton,  for  Appellant 

James  D.  Slater^  for  Respondent. 

Thayer,  C.  J.,  delivered  the  opinion  of  the  court. 

The  issues  in  this  case  are  too  prolix.  A  large  amount 
of  the  labor  bestowed  thereon  was  unnecessary  and  served 
no  purpose  except  to  obscure  the  real  points  of  contention 
between  the  parties.  In  an  action  to  recover  the  posses- 
sion of  real  property  under  the  CJode  of  this  State,  the 
plaintiff  is  required  to  set  forth  the  nature  of  his  estate  iu 
the  property,  whether  in  fee,  for  life,  or  a  term  of  years, 
and  for  whose  life  and  the  duration  of  such  term,  and  that 
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be  is  entitled  to  the  poasesaon  thereot  aitd  that  the 
defendiuit  wrongfully  withholds  the  same  from  him  to  his 
damage  in  sudi  sum  as  may  be  therein  claimed.  The  oom- 
plunt  must  deseribe  the  property  with  sufficient  certainty 
to  enable  the  possession  thereof  to  be  delivered  in  oaae  a 
recovery  be  had.  The  defendant  may  controvert  the  alle* 
gations  of  the  complaint,  and  if  he  claim  that  the  property 
belongs  to  him  or  to  another,  or  claim  any  license  or  right  to 
the  possession  thereof,  he  must  plead  it  in  his  answer,  and 
set  forth  the  nature  and  duration  of  such  estate,  or  license 
er  right  to  the  possession,  with  the  certainly  and  particu- 
larity required  in  the  complaint.  This,  substantially,  is 
all  that  is  required  to  be  pleaded  in  that  character  of 
actions;  all  other  matters  being  redundant  and  not  neces- 
sary to  be  spread  upon  the  records. 

Ck>unsel  for  the  appelant  have  urged  a  number  of  points 
herein  as  error  and  have  cited  a  greaA  many  authorities  to 
sustain  them;  but  it  seems  to  me  that  the  main  question  in 
the  case  to  be  tried,  and  which  was  tried  in  &e  circuit 
courts  was  whether  or  not  the  appellant's  action  was  barred 
by  the  statute  of  limitations.  The  resjKxident's  counsel 
does  not,  so  tear  as  I  can  discover,  contend  that  the  probaite 
proceedings  under  which  the  property  was  sold  at  admin- 
istrator's sate  were  strictly  in  conformity  with  the  statute, 
although  he  insists  that  the  sale  was  made  in  good  faith* 
and  that  the  funds  realized  therefrom  were  honestly  applied 
in  the  payment  of  debts  existing  against  the  estate  of  the 
intestate;  and  that  the  irregularities  and  defects  in  said 
proceedings  were  of  such  a  character  as  would  require  the 
courts,  under  the  curative  statutes  of  1874  and  1878,  to 
disregard  them.  The  effect  of  these  statutes  upon  sales  of 
real  property  by  administrators  under  irregular  proceed  > 
ings,  has  not  been  determined  by  any  adjudication  of  this 
court  which  has  come  to  my  knowledge;  but  it  seems  to  me 
that  they  have  an  important  bearing  upon  the  decisions 
regarding  the  validity  of  such  sales  when  they  are  made  in 
good  faith  for  the  purpose  of  paying  legal  claims  against 
f  the  estate  administered  upon.    No  one  will  contend  that 
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the  l0gidfttiire  has  power  to  make  valid  thai  which  inhte- 
ently  is  a  nullity,  or  render  a  sale  efficacious  when  made 
in  a  manner  which  it  had  no  power  to  authorise.  Where, 
however,  thesale  is  void  merely  in  consequence  of  a  failure 
of  those  having  the  direction  of  it  to  observe  conditions 
imposed  by  the  legislature  itself,  and  which  it  could  have 
dispensed  with  in  the  beginning  and  the  sale  have  been 
valid,  I  do  not  see  why  it  could  not  by  a  retroactive  act 
core  the  defect 

Section  8  of  the  act  of  1878,  entitled,  <*  An  act  to  cure 
defects  in  deeds  heretofore  made  to  real  property  that  are 
defective  in  execution  or  acknowledgment,  and  to  cure 
defects  in  judicial  sales  of  real  property,  and  sales  of  lands 
by  executors  and  adnunistrators,"  provides  as  follows: 
^^Ail  sales  by  executors  and  administrators  ol  their  dece- 
dents^ real  property  in  this  State  to  purchasers  for  a 
valuable  consideration  which  has  been  paid  by  such  pur- 
(diasers  to  such  executors  or  administrators  or  their  suc- 
cessors in  good  faith,  and  8U6h  sales  shall  not  have  been 
set  aside  by  the  county  or  probate  courts  but  shall  have 
been  confirmed  or  acquiesced  in  by  such  county  or  probate 
court,  shall  be  sufficient  to  sustain  an  e icecutor's  or  admin- 
istrator's deed  to  such  purchaser  for  such  real  property; 
and  in  case  such  deed  shall  not  have  been  given,  shall 
entitie  such  purchaser  to  such  deed,  and  such  deed  shall 
be  sufficient  to  such  purchaser,"  to  entitle  sudi  purchaser 
to  *^ali  the  title  that  sudi  decedent  had  in  said  real  prop- ' 
erty;  and  all  irregularities  in  obtaining  the  order  of  the 
court  fer  sudi  sale,  and  all  irregularities  in  making  or 
oonducting  the  same  by  such  executor  or  administrator, 
shall  be  cBsregarded."  And  section  1  of  the  act  of  1874, 
entitled,  ^'An  act  for  the  relief  of  purchasers  of  real  estate 
at  salei^  made  by  administrators  or  executors,"  provides: 
'-When  any  real  estate  has  been  heretofore,  or  shall 
be  hereafter,  sold  by  any  executor  or  administrator, 
under  or  by  virtue  of  any  license  or  order  of  any 
county  court  in  this  State,  and  said  sale  shall  have 
been   approved   by   said   couniy   courts    and   the   pur- 
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chaser  shall  have  paid  the  purchase  money  for  the 
same,  and  said  sale  shall  have  been  made  in  good  faith  in 
order  to  provide  for  payment  of  the  claims  against  said 
estate,  and  the  executor  or  administrator  shall  have  failed 
or  neglected  to  make  or  execute  any  deed  conveying  such 
real  estate  to  such  purchaser,  or  if  from  mistake  or  omis- 
sion in  said  deed,  or  defect  in  its  execution,  the  same  shall 
be  inoperative,  and  the  period  of  five  years  shall  have 
elapsed  after  the  making  of  such  a  sale,  then,  in  such 
case,  all  such  sales  shall  be  and  are  hereby  confirmed  and 
approved,  notwithstanding  any  irregularities  or  informal- 
ities in  the  proceedings  prior  to  said  sale." 

These  acts,  according  to  my  view,  are  wholesome  regu- 
lations of  law,  and  the  heirs  to  the  property  sold  have  no 
grounds  for  complaint  on  account  of  the  enforcement  of 
their  provisions.  The  title  of  the.heirs  to  the  property  is 
subject  to  the  paramount  right  of  the  government  to  direct 
its  disposition,  if  necessary,  for  the  purpose  of  liquidating 
existing  claims  against  the  estate  of  the  decedent.  The 
heirs'  title  vests  in  them  by  operation  of  law,  but  is  subject  to 
such  right  of  disposition.  If,  therefore,  the  property  is  sold 
under  an  order  of  the  probate  court,  by  a  duly-appointed 
and  qualified  executor  or  administrator,  for  the  purposes 
mentioned,  and  a  valuable  consideration  has  been  paid 
therefor  by  the  purchaser  in  good  faith,  the  heirs  are  not 
deprived  of  any  vested  right,  although  the  conditions  upon 
which  the  general  statute  authorized  the  sale  to  be  made 
were  not  strictly  complied  with.  Under  the  general  statute 
the  executor  or  administrator,  in  order  to  obtain  a  license 
to  sell  real  property  belonging  to  the  estate  of  the  dece- 
dent, must  file  a  petition  containing  certain  facts.  The 
probate  court  must  thereupon  issue  a  citation  to  the  hei  rs 
to  show  cause  why  the  property  should  not  be  sold  to  pay 
claims  against  the  estate,  which  must  be  returned  with 
proof  that  it  had  been  served  in  the  manner  prescribed  by 
statute. 

In  proceedings  of  that  character,  a  defect  in  the  petition, 
citation  or  in  the  proof  of  the  service  of  the  citation,  will. 
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tinder  the  general  statute,  render  the  sale  a  nullity.  And 
although  an  order  -were  made  in  due  form  to  sell  the  prop- 
erty, and  it  were  sold  for  its  full  value  by  the  executor  or 
administrator,  and  the  proceeds  were  received  by  him  and 
applied  in  good  faith  to  the  payment  of  the  debts  against 
the  estate,  which  are  charged  by  law  upon  the  property, 
yet  the  heirs  could  reclaim  it  freed  from  such  charge. 
For  the  purposes,  therefore,  of  preventing  such  flagrant 
injustice,  the  said  curative  acts  were  passed.  And  it 
cannot  be  maintained  that  they  were  adopted  in  order  to 
obviate  the  effect  of  mere  informalities.  The  legislature, 
for  the  purpose  of  preserving  to  the  heirs  their  inherit- 
ance, provided  that  certain  prerequisites  should  be  observed 
as  a  condition  to  the  right  of  the  representative  to  legally 
sell  it  The  effect  of  the  said  provision  was,  that  a  sale 
made  without  a  compliance  with  such  prerequisites  was 
void,  and  in  order  to  prevent  such  consequence  in  a  certain 
class  of  cases,  the  said  curative  statutes  were  adopted. 
Their  object  evidently  was  to  render  valid  sales  made  under 
the  circumstances  specified  in  the  sections  of  said  acts 
above  set  out,  which  would  otherwise  have  been  void.  It 
was  to  prevent  injustice,  which  is  ample  apology  for 
upholding  that  character  of  legislation.  The  view  I  have 
endeavored  to  indicate  herein  is  much  better  expressed  in 
a  note  by  Mr.  Brightly  appended  to  the  decision  in  the  case 
of  Wilkinson  v.  Leland,  2  Peters,  627,  as  follows:  ••The 
legislature  has  power  to  validate  a  prior  acknowledgment 
of  a  deed  or  mortgage:  Journey  v.  Ofbaon^  56  Penn.  St 
67,  or  to  validate  a  void  contract,  Watson  v.  Mercer,  8  Pet. 
88,  such  as  the  prior  conveyance  of  a  married  woman. 
JoTuui'  Appeal^  57  Penn.  St  369.  To  the  objection  that  such 
laws  violate  vested  rights  of  properly,  it  has  been  forcibly 
answered  that  there  can  be  no  vested  right  to  do  wrong. 
Claims  contrary  to  justice  and  equity  cannot  be  regarded 
as  of  that  character;  consent  to  remedy  the  wrcmg  is  to  be 
presumed.  The  only  right  taken  away  is  the  ri^t  dis- 
honestly to  repudiate  an  honest  contract  or  conveyance  to 
the  injury  of  the  other  party.     Even  where  no  remedy 
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could  be  had  in  the  courts,  the  vested  right  is  generally 
unattended  with  the  slightest  equity.  BandaU  y,  Kreiger, 
23  WalL  149." 

If  the  construction  of  the  two  acts  suggested,  which  is 
obviously  in  accordance  with  the  intention  of  the  legisla- 
ture, be  correct,  and  the  power  to  provide  that  a  sale  by  an 
executor  or  administrator  of  the  real  property  of  the 
decedent  shall  be  regarded  valid,  which  under  the  existing 
law  would  have  been  deemed  a  nullity,  reside  in  that  body, 
then  all  the  principal  exceptions  relied  on  by  the  appel- 
lant's counsel,  aside  from  those  relating  to  the  statute  of 
limitations,  may  easily  be  disposed  ol  That  the  i)Ower  to 
validate  a  sale  in  such  cases  which  in  legal  effect  was  void 
is  within  the  province  of  legislative  functions,  is  fully 
sustained  by  Wilkinson  v.  Leland,  mprcu  Judge  Story, 
who  delivered  the  opinion  of  the  court  in  that  case,  at  page 
658,  says:  '*The  question  then  arises  whether  the  act  of 
1792" — ^referring  to  an  act  of  the  legislature  of  Rhode 
Island — *  involves  any  such  exercise  of  power"— to  divest 
the  vested  rights  of  property,  and  transfer  them  without 
the  assent  of  the  partie&  ^'It  is  admitted  that  the  title  of 
an  heir  by  descent,  in  the  real  estate  of  his  ancestor,  and 
of  a  devisee  in  an  estate  unconditionally  devised  to  him,  is, 
upon  the  death  of  the  party  under  whom  he  claimed, 
immediately  devolved  upon  him,  and  he  acquires  a  vested 
estate.  But  this,  though  true  in  a  general  sense,  still 
leaves  his  title  encumbered  with  all  the  liens  which  have 
been  created  by  the  party  in  his  life-time,  or  by  the  law  at 
his  decease.  It  is  not  an  unqualified,  though  it  be  a  vested, 
interest,  and  it  confers  no  title,  except  to  what  remains 
after  every  such  lien  is  discharged.  In  the  present  case,  the 
devisee  under  the  will  of  Jonathan  Jenckes,  without  doubt; 
took  a  vested  estate  in  fee  in  the  land  in  Rhode  Island. 
But  it  was  an  estate  still  subject  to  all  the  qualifications 
and  liens  which  the  laws  of  that  State  annexed  to  those 
lands.  It  is  not  sufficient  to  entitle  the  heirs  of  the  devisee 
now  to  recover,  to  establish  the  fact  that  the  estate  so 
vested  has  been  divested;  but  that  it  has  been  divested  in 


May,  1890.]         Mitchell  v.  Campbell.  207 

Opinion  of  the  Ooori-TbAyer,  a  J. 

%  manner  inconaastent  with  the  principles  of  law. "  Again, 
at  pp.  660,  661,  he  says:  **What  then  are  the  objections 
to  the  act  of  1792?  First,  it  is  said,  that  it  divests  vested 
rights  of  property.  But  it  has  been  already  shown  that  it 
divests  no  such  lights,  except  in  favor  of  existing  liens  of 
paramount  obligation;  and  that  the  estate  was  vested  in 
the  devisee  expressly  subject  to  snch  rights.  Then,  again, 
it  i&  said  to  be  an  act  of  judicial  authority,  which  the  legis- 
lature was  not  competent  to  exercise  at  all,  or  if  it  could 
exercise  it,  it  could  be  only  after  due  notice  to  all  the 
parties  in  interest,  and  a  hearing  and  decree.  We  do  not 
think  that  the  act  is  to  be  considered  as  a  judicial  act;  but 
as  an  exercise  of  legislation.  It  purports  to  be  a  legisla- 
tive resolution,  and  not  a  decree.  As  to  notice,  if  it  were 
necessary  (and  it  certainly  would  be  wise  and  convenient 
to  give  notice  where  extraoi^dinary  efforts  of  legislation 
are  resorted  to  which  touch  private  rights),  it  might  well 
be  presumed,  after  the  lapse  of  more  than  thirty  years, 
and  the  acquiescence  of  the  parties  for  the  same  period, 
that  such  notice  was  actually  given.  But  by  the  general 
laws  of  Rhode  Island  ufionthis  subject,  no  notice  is  required 
to  be  or  is,  in  practice,  given  to  heirs  or  devisees,  in  cases 
of  sales  of  this  nature;  and  it  would  be  strange  if  the 
legislature  might  not  do,  without  notice,  the  same  act 
which  it  would  delegate  authority  to  another  to  do  with- 
out notice.  If  the  legislature  had  authorized  a  future  sale 
by  the  executrix  for  the  payment  of  debts,  it  is  not  easy  to 
perceive  any  sound  objection  to  it.  There  is  nothing  in  the 
nature  of  tiie  act  which  requires  that  it  should  be  per- 
formed by  a  judicial  tribunal,  orlhat  it  should  be  performed 
by  a  delegate  instead  of  the  legislature  itself.  It  is  remedial 
in  its  nature  to  give  effect  to  existing  rights. 

*<Biit  it  is  said  that  this  is  a  retrospective  act,  which  gives 
validity  to  a  void  transaction.  Admitting  that  it  does  so, 
still  it  does  not  follow  that  it  may  not  be  within  the  scope 
of  the  legislative  authority  in  a  government  like  that  of 
Rhode  Island,  if  it  does  not  divest  the  settled  rights  of 
property.    A  sale  had  'already  been  made  by  the  execu- 
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trix  under  a  voi^l  authority,  but  in  entire  good  faith  (for 
it  is  not  attempted  to  be  impeached  for  fraud),  and  the 
proceeds,  constituting  a  fund  for  the  payment  of  creditors, 
were  ready  to  be  distributed  as  soon  as  the  sale  was  made 
effectual  to  pass  the  title.  It  is  but  common  justice  to  pre- 
sume that  the  legii^ature  was  satisfied  that  the  sale  was 
bona  flde  and  for  the  full  value  of  the  estate.  No  cred- 
itors have  ever  attempted  to  disturb  it  The  sale,  then, 
was  ratified  by  the  legislature,  not  to  destroy  existing 
rights,  but  to  effectuate  them,  and  in  a  manner  beneficial 
to  the  parties.  We  cannot  say  that  this  is  an  excess  of 
legislative  power,  unless  we  are  prepared  to  say  that  in  a 
State  not  having  a  written  constitution,  acts  of  legislation 
having  a  retrospective  operation  are  void  as  to  all  persons 
not  assenting  thereto,  even  though  they  may  be  for 
beneficial  purposes,  and  to  enforce  existing  rights.  We 
think  that  this  cannot  be  assumed  as  a  general  principle 
by  courts  of  justice.  The  present  case  is  not  so  strong  in 
its  circumstances  as  that  of  CkUder  v.  BuU,  3  Dall.  386,  or  Bice 
V.  Parkman^  16  Mass.  326,  in  both  of  which  the  resolves  of 
the  legislature  were  held  to  be  constitutional." 

Whether  the  sale  of  the  property  in  controversy  by  the 
administrator  to  the  said  F.  T.  Dick  was  made  under  cir- 
cumstances that  would  bring  the  transaction  within  th« 
provisions  of  said  two  acts,  was  a  question  of  fact  proper 
to  be  submitted  to  the  jury ;  and  they  may  be  presumed  to 
have  found  by  their  verdict  that  the  sale  was  made  under 
such  circumstances.  And  the  appellant's  coimsel  do  not 
appear  to  claim  that  the  proofs  in  the  case  were  not  saft« 
cient  to  warrant  the  jury  in  so  finding.  Said  counsel  do, 
however,  claim  that  the  petition  tor  the  order  to  sell  and 
the  citation  to  the  heirs  were  defective;  but  that,  in  view 
of  the  said  curative  acts,  would  not  necessarily  render  the 
sale  void.  Th&y,  however,  contend  that  the  acts  do  not 
cure  j«risdietaonal  defects,  and  cite,  among  other  auther- 
ities,  the  langiaaee  ot  Mr.  Cooley  upon  the  subject  in  his 
work  on  Condrt.  Lim.  p.  457,  5tii  Ed.,  where  he  says:  ''A 
retrospective  statute  curing  defects  in  legal  proceedingB 
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where  they  are  in  their  nature  irregularities  only,  and  do 
not  extend  to  matters  of  jurisdiction,  is  not  void  on  consti- 
tutional gn^ounds,  unless  expressly  forbidden."  But  the 
learned  author  did  not  mean  by  this  that  defects  arising 
from  a  failure  to  set  forth  the  necessary  facts  prescribed 
by  statute  to  confer  jurisdiction  upon  a  court  in  regard  to 
a  particular  matter,  could  not  be  cured  by  subsequent 
legislation,  where  the  court  had  general  jurisdiction  of  the 
subject  He  says  at  page  458,  same  work:  "The  rule 
applicable  to  cases  of  this  description  is  substantially  the 
following:  If  the  thing  wanting,  or  which  failed  to  be 
done,  and  which  constitutes  the  defect  in  the  proceedings, 
is  something  the  necessity  for  which  the  legislature  might 
haye  dispensed  with  by  prior  statute,  then  it  is  not  beyond 
the  power  of  the  legislature  to  dispense  with  it  by  subse- 
quent statute.  And  if  the  irregularity  consists  in  doing 
some  act,  or  in  the  mode  or  manner  of  doing  some  act 
which  the  legislature  might  have  made  immaterial  by  prior 
law,  it  is  equally  competent  to  make  the  same  immaterial 
by  a  subsequent  law."  Also  at  page  471:  '*But  the  heal- 
ing statute  must  in  all  cases  be  confined  to  validating  acts 
which  the  legislature  might  previously  have  authorized. 
It  cannot  make  good  retrosi)ectively  acts  or  contracts 
which  it  had  and  could  have  no  power  to  permit  or  sanc- 
tion In  advance."  This  last  clause  indicates  very  clearly 
what  the  author  did  mean  by  "caring  defects  in  legal 
proceedings  where  they  do  not  extend  to  matters  of  juris- 
diction." He  evidently  meant  matters  not  within  the 
juriedfotion  of  the  legislature.  That  body  could  not  cure 
a  defeet  ariAte^  from  a  failure  to  serve  process  in  an  action 
or  suit  in  accordance  yMa  some  prescribed  mode,  as  it  has 
no  power  to  autboriae  an  adjudication  against  the  party  to 
the  aotioa  or  stiit  witi^out  such  service  being  made..  A 
failure  to  acqitire  ort^giBal  jtirisdtction  over  the  persoa  or 
property  ot  a  defendant  in  any  case  would  doubtless  come 
under  the  same  ruife.  But  where  a  court  ohts»ns  jurisdic- 
tion over  a  s|M)ial  subject  matter  giv^i  to  it  by  law,  as 
probate  cottrtB  do  over  the  einales  of  deceased  persons 
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after  an  executor  or  administrator  of  the  estate  has  been 
duly  appointed  and  qualified,  wid  the  court  has  proceeded 
to  exercise  its  jurisdiction  in  regard  to  a  matter  connected 
therewith  without  having  complied  with  the  mode  which 
the  legislature  had  prescribed,  but  which  it  could  have 
dispensed  with,  then,  the  proceeding  of  the  court,  although 
irregular  and  defective,  could  be  confirmed  by  subsequent 
legislation  when  justice  would  thereby  be  promoted. 

The  appellant's  counsel  alto  contend  that  the  circuit 
court  committed  error  in  refusing  to  give  the  following 
instruction:  •*If  you  find  from  the  evidence  that  the 
defendant  entered  the  premises  without  title,  the  fact  that 
defendant  has  acquired  by  adverse  possession,  the  title  of 
the  tenants  in  common  who  were  not  made  parties  to  this 
action,  does  not  preclude  the  plaintiff  from  recovering  the 
whole  of  the  premises."  Said  counsel  attempt  to  sustain 
their  contention  that  said  instruction  should  have  been 
given,  upon  the  authority  of  Chipman  v.  Hastings,  50  Cal- 
310,  which  seems  to  be  in  point  The  supreme  court  of 
California  held  in  that  case  that  the  question  as  to  whether 
the  title  of  the  tenants  in  common,  who  were  not  parties, 
had  been  defeated  by  such  an  adverse  possession  on  the 
part  of  the  defendant,  could  be  determined  only  in  an 
action  to  which  they  were  parties.  The  view  taken  by 
that  court  must  have  been  that  the  legal  title  to  the  prop- 
erty was  not  acquired  by  adverse  possession,  that  such 
possession  would  merely  operate  as  a  bar  to  the  right  of 
entry  of  the  owner  of  the  fee.  Such,  however,  is  not  the 
rule  in  this  State.  This  court  held  in  Parker  v.  Metzgei\ 
12  Or.  409,  that  adverse  possession  of  real  estate  for  the 
period  prescribed  by  the  statute  of  limitations  vested  a 
perfect  title  in  the  possessor  as  against  the  former  holder 
of  the  title  and  all  the  world,  and  that  he  was  entitled  to 
all  the  remedies  which  were  incident  to  possession  under 
a  written  title.  According  to  that  view  the  respondent's 
tenure  in  the  property  was  as  certain  under  the  proof  of 
an  adverse  holding  during  the  period  prascribed  by  Uie 
statute  of  limitations  as  it  would  have  been  under  an 
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absolute  deed  of  conveyance  from  such  tenants  in  common. 

The  point  claimed  by  appellant's  counsel  that  the  act  of 
the  legislative  assembly  of  the  State,  approved  October 
17,  1878,  purporting  to  be  an  amendment  to  sections  4  and 
17  of  chapter  one  of  the  Code  of  Civil  Procedure,  was  void 
for  the  reasons  stated  in  €he  appellant's  reply,  cannot,  at 
this  late  date,  be  entertained.  Said  act  had  stood  upon 
the  statute  book  for  nearly  ten  years,  and  bee^  recognized 
and  acted  upon  by  the  courts  in  a  number  of  cases  witii- 
out  being  questioned.  Under  such  circumstances  it  should 
be  presumed  to  have  been  adopted  in  conformity  with  the 
requirements  of  the  constitution.  If  the  matter  had  been 
brought  to  the  attention  of  the  court  soon  after  the  act  was 
passed  it  would  have  been  proper  to  have  inquired  as  to 
whether  the  bill  was  read  in  the  respective  houses  the 
number  of  times,  and  in  the  manner  prescribed  by  that 
instrument,  and  as  to  whether  proposed  amendments  to  it 
in  one  of  the  houses  had  been  regularly  concurred  in  by 
the  other;  but,  after  having  been  acquiesced  in  for  so 
great  a  length  of  time,  it  would  be  highly  detrimental  to 
public  interest  to  determine  it  invalid  in  consequence  of  an 
informality  in  its  enactment^  when  it  is  evidently  the 
express  will  of  the  legislature.  The  effect  of  the  act  was 
to  change  the  time  for  the  commencement  of  an  action  to 
recover  the*  possession  of  real  property  from  twenty  years 
to  ten  years,  which  has  always  been  regarded  by  the  com- 
munity as  a  wholesome  regulation,  and  I  do  not  think  that 
it  would  be  either  just  or  politic  to  decide  it  a  nullity  at 
this  late  date,  even  if  the  journals  of  the  two  houses  of 
the  legislative  assembly  do  fail  to  show  the  facts  dimmed 
by  appellant's  counsel. 

But  the  act  of  1878,  in  prescribing  the  period  of  ten  years 
in  which  an  action  shall  be  brought  to  recover  real  property, 
provides,  among  other  things,  that  if  any  person  entitled  to 
bring  the  action  be,  at  the  time  the  cause  of  action  accrued, 
a  married  woman,  the  time  of  such  disability  shall  not  be 
a  part  of  the  time  limited  for  the  oommencem^it  of  the 
action ;  but  the  period  within  which  the  action  shall  be 
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brought  shall  not  be  extended  more  than  flye  years  by 
sach  disability,  nor  be  extended  longer  than  one  year  after 
it  ceases.  The  appellant  herein  being  a  married  woman  at 
ttte  time  her  alleged  cause  of  action  for  the  recovery 
of  the  ninth  interest  in  the  real  property  in  question 
inherited  by  her  arose,  was  entitled  to  the  full  period 
of  fifteen  years  in  which  to  commence  her  action 
to  recover  such  interest)  while  she  was  only  entitied 
to  the  period  of  ten  years  in  which  to  commence  her 
action  for  the  recovery  of  the  o4iher  interests  con- 
veyed to  her,  assuming  what  seems  to  be  conceded  by 
her  counsel,  that  the  statuto  had  begun  to  run  against  tiie 
respective  owners  of  those  interests  at  the  time  they  were 
so  conveydd.  The  disability  of  the  appellant  was  set 
forth  in  her  reply  to  the  defense  of  the  statute  of  limita- 
tions contained  in  the  answer,  to  which  the  respondent  filed 
a  demurrer  and  the  court  sustained  it,  and  subsequently 
instructed  the  jury  that  ton  years'  adverse  possession  by 
tile  respondent  was  sufficient  to  bar  her  right  of  recovery, 
without  making  any  exception  in  favor  of  the  interest 
inherited  by  her.  This  was  error.  The  holding  should 
have  been  that  the  appellant  was  entitled  to  the  period  of 
fifteen  years  in  which  to  commence  ihe  action  to  recover 
that  particular  interesti  I  doubt  very  much  whether  the 
error,  as  a  matter  of  fact,  prejudiced  the  appellant^s  case, 
as  the  jury  very  probs^ly  found  that  the  sale  of  the  prop- 
erty by  the  administrator  under  the  curative  acte  was 
valid;  but  the  ajipellant  was  entitled  to  the  benefit  of  the 
law  and  may  have  been  prejudiced  by  ite  having  been 
withheld  from  her. 

Another  contention  of  appellant's  counsel  is,  that  the 
statute  does  not  begin  to  run  in  such  a  case  until  the 
administration  of  the  estate  has  fully  terminated.  I  have 
no  doubt  but  that  the  statutedoes  not  begin  to  mm  wfaSe  the 
property  is  subject  to  the  possession  of  llie  admtniBigator 
for  the  purposes  of  being  apj^ied  to  the  naliiihwilicii  of 
claims  agsdnst  the  estate,  as  such  possesokm  is  not  inoon^ 
sistent  with  the  title  of  the  heir. 
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YHiere,  however,  the  cuiministrator  has  sold  the  property 
Q&der  an  order  of  the  probate  court,  the  sale  been  con- 
firmed, aiKl  a  deed  executed  to  the  purchaser,  as  was  done 
in  this  case,  the  matter  stands  differently.  There  the  sale 
and  possesion  of  the  purchaser  under  it  operate  as  dis- 
seizen  of  the  heir,  and  the  ri^ht  claimed  by  the  purchaser 
under  the  sale  is  in  hostility  to  his  title.  And  if  such 
possession  be  open,  notorious  and  continuous,  under  a 
claim  of  ownership  of  the  property,  during^  the  period  pre- 
scribed by  the  statute  of  limitations  applicable  in  such 
cases,  it  will  ripen  into  a  valid  title,  although  it  were 
wrongful  in  the  outset 

I  am  unable  to  discover  any  error  in  the  record  herein 
aside  from  the  one  suggested.  The  judgment  appealed 
from  should  therefore  be  affirmed  except  so  far  as  it 
affects  the  ninth  interest  claimed  by  the  appellant  in  the 
property  as  heir  at  law  of  P.  M.  Gurry,  deceased;  but  as  to 
that  interest  it  should  be  reversed  and  the  appellant  have 
a  new  trial  concerning  her  right  to  recover  it  in  view  of 
the  law  that  her  claim  thereto,  if  she  has  any,  is  only 
barred  by  an  adverse  possession  for  the  period  of  fifteen 
years;  and  such  would  be  the  order  of  the  court  if  it  had 
the  legal  right  to  make  it  The  court  however,  is  com- 
pelled to  reverse  the  judgment  in  totOy  and  remand  the 
cause  to  the  circuit  court  for  a  new  trial  in  accordance 
with  the  principles  of  this  decision.  Buch  will  therefore 
be  the  order. 


10    818 
88    836 


[VnedMayt^VM.] 

STATE  OP  OREGON,  Rbspondbnt,  v.  C.  C.  TOWNSEND, 

Appellant. 

Acooxruci— CoBBOBOBAnTi  BviDBNCB.— Wbeie  tbe  oonobomttve  OTidenoe  showed 
that  the  defendant  and  hii  acoomplice  were  together  at  or  near  the  place  where 
the  bueenj  of  the  animal  was  conualtted  under  ciremnstanoee  which  indicatai 
concert  between  them  in  furtherance  of  a  ccxnmon  purpose;  hdd,  that  the  cvidenoe 
did  tend  in  some  degree  to  connect  the  defendant  with  the  romiatMion  of  the 
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Appeal  from  Umatilla  county:  Jas.  A.  Fee,  judge. 

The  defendant  was  jointly  indicted  with  others,  and 
convicted  of  the  crime  of  larceny  of  a  cow,  charged  to 
have  been  committed  on  the  fourteenth  day  of  January, 
1889.  One  Jed  Beal,  a  co-defendant,  testified  as  an  accom- 
plice to  the  particulars  of  the  stealing  of  the  cow  by  the 
defendant  and  himself.  The  evidence  corroborative  of  the 
accomplice  Beal,  testified  to  by  one  Charles  Stencil,  was  as 
follows.  ** About  January  14,  1889,  I  was  at  Frank  Beal's 
place,  about  four  miles  from  town.  At  one  time  that 
night,  I  think  about  8  o'clock  P.  M.,  Jed  Beal  was  there, 
and  he  left,  and  a  little  later  he  came  back  to  the  house 
with  the  defendant  Townsend.  Townsend  was  then  intro- 
duced to  me  by  Jed  Beal  as  *Jack  Morton.'  In  a  short 
time  they  left  again.  I  know  the  pasture  where  the  cow 
was;  I  heard  next  day  the  cow  was  missing;  there  was  no 
one  else  at  the  house  when  the  defendant  came." 

The  owner  of  the  cow  also  testified  that  she  was  stolen 
from  his  pasture  on  the  night  of  January  14,  1889.  The 
other  evidence  in  the  case  shows  that  the  place  where  the 
witness  Stencil  saw  the  defendant  Townsend  that  night 
was  on  Wild  Horse  creek,  between  four  and  five  miles  from 
the  town  of  Pendleton,  and  a  short  distance  from  where 
the  cow  was  stolen. 

The  State  having  rested,  the  counsel  for  the  defendant 
moved  for  a  non-suit  on  the  ground  that  there  was  not 
sufftcient  evidence  of  the  defendant's  guilt  to  be  submitted 
to  the  jury  without  further  evidence. 

J,  O.  Letzmre^  for  Appellant 

J,  L.  Land,  district  attorney,  andcTl  J.  BaUeray,  for  State. 

Lord,  J.,  delivered  the  opini<»i  of  the  court 

The  qHe6tk>n  raised  is,  wiieth^*  the  testmony  of  the 
acc<Hnplice  Beal  was  sufficiently  corroborated  to  sustain 
the  verdict  and  jod^^ment  The  testimony  of  the  accom- 
plice is  fuH,  stating  the  circumstances  in  detail  under 
which  he  and  the  defendant,  on  the  night  charged^  stole 
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the  COW  from  the  pasture  of  her  owner,  drove  her  to  the 
slaughter  pen  in  Pendleton,  and  delivered  her  to  the  other 
co-defendants,  as  had  been  previously  arranged,  where 
she  was  slaughtered.  The  contention  for  the  defendant 
is,  that  the  corroborative  evidence  only  shows  that  he  was 
in  the  vicinity  where  the  cr^me  was  committed,  and  that 
under  the  ruling  in  Staie  v.  Odell,  8  Or.  30,  such  evidence 
was  held  to  be  insufficient  As  this  case  is  relied  upon,  it 
needs  to  be  examined  to  understand  the  principle  applied. 
In  that  case  **the  testimony  of  the  other  witnesses  only 
tended  to  show  that  Odell  was  in  the  town  about  the  time  of 
the  commission  of  the  alleged  crime,  and  that  a  sack  of 
flour  was  missed  from  the  place  where  the  larceny  was 
alleged  to  have  been  committed.  Such  evidence,  said  the 
court,  did  not  tend  to  connect  the  appellant  with  the  com- 
mission of  the  crime."  And  again  to  the  same  point  in 
refusing  to  give  the  following  instruction:  '^The  fact  of 
the  presence  of  the  defendant  Odell  in  the  same  town 
at  the  time  of  the  commission  of  the  offense*  or  imme- 
diately before  or  afterwards,  is  not  sufficient  evidence 
to  connect  the  defendant  Odell  with  the  commission 
of  the  crime  charged  in  the  indictment,"  which  the 
court  thought  pertinent  to  the  facts,  and  should  have  been 
given,  and  was  therefore  error  to  refuse  it  This  ruling 
was  undoubtedly  correct,  as  there  was  nothing  in  the 
mere  fact  of  the  presence  of  the  defendant  Odell  in  the 
same  town  that  was  unusual,  or  which  was  not  likely  to 
occur  without  any  previous  arrangement  between  him  and 
his  co-defendant  to  commit  the  offense.  But  where  the 
facts  show  that  the  defendant  and  his  accomplice  were 
together  at  a  place  under  circumstances  not  likely  to  have 
occurred  unless  there  had  been  concert  between  them,  the 
case  presents  a  different  aspect  In  the  former — State  v. 
Odell  — ^there  was  nothing  in  the  circumstances  not  likely 
to  happen  without  any  previous  arrangement  between  the 
defendant  and  his  accomplice,  and  alone,  therefore,  could 
not  have  the  eftect  or  tend  to  connect  the  defendant  with 
the  commissaan  of  the  crime;  while  in  tiie  latter,  when  the 
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circumstances  are  such  as  are  not  likely  to  occur  without 
some  previous  understandiug  or  ooAcert  between  them, 
they  indicate  an  identity  of  purpose  which  tends  to  connect 
the  defendant  with  the  commission  of  the  crima 

In  the  case  at  bar,  the  defendant  and  his  accomplice  are 
not  only  found  together  at  an  out-of-the-way  place,  where 
they  could  have  no  business,  and  would  not  likely  be  with- 
out some  previous  arrangement  between  them,  but  it  is  at 
the  time  and  place  from  which  the  cow  was  stolen.  Nor  is 
this  all.  The  facts  show  that  Frank  Beal,  the  brother  of 
the  accomplice,  lived  near  the  pasture  from  which  the  cow 
was  stolen,  which,  perhaps,  might  furnish  some  excuse 
under  some  circumstances  for  the  presence  of  Jed  Beal  in 
that  vicinity;  but  that  his  accomplice  did  not  take  the 
defendant  in  the  house  when  he  first  came,  but  that  a  little 
later  he  left  the  house  and  came  back  with  the  defendant, 
whom  he  introduced  under  an  assumed  name.  They  are 
thus  not  only  together  at  an  unusual  hour  and  place  in  the 
vicinity  of  the  place  from  which  the  cow  was  stolen,  but 
they  have  advanced  with  the  precaution  of  hnding  out  that 
there  is  no  one  at  the  house  but  Stencil,  to  whom  the 
defendant  is  introduced  under  a  false  name.  Why  masque 
his  identity  under  a  false  name  at  such  a  place,  under  the 
circumstances,  unless  for  the  purpose  of  concealment,  or 
to  avoid  the  discovery  of  some  contemplated  act?  Hb 
could  furnish  no  excuse  for  being  where  he  was  under  an 
alias,  and  if  it  be  conceded  that  his  accomplice,  under  some 
circumstances,  may  have  had  one  by  reason  of  his  brother 
living  near  the  place  where  the  cow  was  stolen,  it  is  utterly 
destroyed  by  his  conduct  in  the  premises,  which  indicates 
a  formed  design  to  mislead  as  to  the  defendapt^  and  of 
which  the  defendant  was  cogni3ant,  and  concerning  which 
he  understood  the  purpose  to  be  served  thereby.  Taking 
these  facts  together,  do  they  not  tend  to  show  that  the 
defendant  and  his  accomplice  were  at  the  place  where  the 
larceny  of  the  cow  was  committed  by  concert  between 
them,  formed  in  furtherance  of  a  common  purpose;  and 
that  their  conduct  at  the  time  was  characterized  by  devices 
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intended  to  mislead,  and  to  protect  the  defendant  against 
discovery  of  the  crime  contemplated?  They  show  that  the 
defendant  was  not  only  in  the  vicinity  when  the  crime 
was  committed,  but  that  he  was  there  under  a  false  name, 
and  at  night,  and  under  circumstances  not  likely  to  occur 
without  concert  between  him  and  his  accomplice  infuther- 
ance  of  some  common  enterprise.  In  such  case  it  can 
hardly  be  said  that  the  facts  do  not  tend  in  some  degree  to 
connect  the  defendant  with  the  commission  of  the  crime. 
As  this  is  the  only  question  we  deem  necessary  to  be 
decided  on  this  record,  it  results  there  was  no  error,  and 
that  the  judgment  must  be  affirmed. 


'  19    S17| 

82    S6B| 
[FUed  May  8.188a]  ^  g} 

D.  W.  BAILEY,  AppBa^LANT,  v.  N.  D.  DAVIS,  Respon- 
dent. 

Mabtxr  and  Sebyant— AGiarrEB  of  Cattle.— When  the  relation  of  master  and  eer- 
Tant  ezista,  the  aerrant  can  acquire  no  lien  on  his  master's  cattle  for  depasturing 
or  feeding  them  under  section  B6M»  Hill's  Code. 

iKSTKUCTioNa— Abstract  Propositions  of  Law.— An  instruction  to  the  Jury  based  on 
DO  evidenoa  in  the  case  is  abstract  and  may  be  misleading. 

Appeal  from  Umatilla  county:  Jas.  A.  Fee,  judge. 

This  is  an  action  of  replevin  to  recover  about  fifty  head 
of  cows.  The  complaint  is  in  the  usual  form.  The 
answer,  after  denying  the  material  allegations  of  the 
complaint,  alleges,  in  substance,  that  the  defendant  was 
entitled  to  the  possession  of  the  property  described  in  the 
complaint  and  that  he  had  a  special  properly  therein, 
under  and  by  virtue  of  the  following  facts,  to  wit:  That 
on  or  about  the  twenty-eighth  day  of  November,  1888,  at 
Ximatilla,  Oregon,  the  defendant,  at  the  request  of  one 
Cripe,  who  was  then  and  there  the  owner  and  in  the  lawful 
possession  of  said  property,  took  said  cows  to  care  for, 
attend,  feed  and  herd,  and  that  defendant  so  cared  for 
and  bestowed  labor  and  attention  in  feeding  and  herding 
said  cows  from  the  twenty -eighth  day  of  November,  1888, 
until  the  ninth  day  of  April,  1889,  and  tiiat  said  care  and 


218  Bailey  v.  Davis.  [Sup.  Ct 

Opinion  of  the  Court— Strfthan,  J. 

attention  was  reasonably  worth  1155.20,  and  that  he  has  a 
lien  on  said  property  for  said  sum.  The  other  facts 
appear  in  the  opinion.  The  defendant  had  judgment. 
Plaintiff  appeals.  > 

J.  J.  BaUeray,  for  Appellant 

No  appearance  for  Respondent. 

Strahan,  J.,  delivered  the  opinion  of  the  court 

As  near  as  we  can  determine  from  this  record,  the 
defendant  sought  to  retain  the  possession  of  the  cattle  in 
controversy  under  section  3684,  Hill's  Code,  which  gives 
to  any  person  who  shall  depasture  or  feed  any  horses, 
cattle,  hogs,  sheep,  or  other  live  stock,  or  bestow  any 
labor,  care  or  attention  on  the  same  at  the  request  of  the 
owner  or  lawful  possessor  thereof,  a  lien  f<^  his  just  and 
reasonable  charges  and  authorizes  him  to  retain  the  posses- 
sion of  such  property  until  such  charges  be  paid. 

On  the  trial  the  plaintiff  gave  evidence  tendbig  to  prove 
that  he  was  the  owner  of  all  of  said  property  and  was 
entitled  to  the  immediate  possession  thereof,  and  that  prior 
to  the  commencement  of  the  action  he  had  demanded  the 
same  from  the  defendant  who  had  refused  to  deliver  it 
The  plaintiff's  evidence  further  tended  to  show  that  about 
the  month  of  October,  1888,  plaintiff  leased  the  property 
in  controversy  to  one  A.  J.  Gripe,  and  that  prior  to  the 
month  of  April,  1889,  Cripe  forfeited  said  lease  by  faUing 
and  neglecting  to  pay  the  rent  menUoned  in  said  lease  for 
the  use  of  sai  J  cattle,  and  that  about  April  1,  1889,  Cripe 
*'left  between  two  days";  that  the  cattle  in  controversy 
were  known  as  the  John  Ward  and  John  Enight  dairy  cows. 

The  defendant  testified  as  a  witness  in  his  own  behalf, 
in  substance:  I  know  the  band  of  cows  mentioned  in 
plaintiffs  complaint;  I  was  herding  them  about  the  first  of 
last  April;  I  know  the  cattle's  brand;  it  was  **0.  K"; 
those  branded  "O.  K."  Cripe  got  of  Bailey;  two  more, 
known  as  the  **Wagenblast  cows,"  came  from  town  here; 
it  was  reasonably  worth  $35  per  month  to  herdttie  cows; 
I  herded  them  for  about  three  months  at.the  request  of  A. 
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J.  Ciipe;  the  herding  amounted  to|155;  when  the  plaintiff 
demanded  them  of  me  on  the  sixth  of  April,  1889, 1  refused 
to  surrender  them  and  told  him  I  held  them  for  my  labor 
of  herding;  I  had  possession  of  •  them  at  that  time;  I  had 
the  possession  of  them  all  the  time  and  herded  them  on  the 
Umatilla  reservation  and  not  on  Gripe's  ranch.  On  his 
cross-examination  the  defendant  testified:  The  cows 
belonged  to  the  **0.  K."  dairy  on  Wild  Horse  creek;  I  first 
went  to  work  there  in  November,  1888,  on  the  dairy  ranch; 
there  were  some  cows  there  then;  some  of  the  *'0.  K.'* 
cows;  the  John  Bjiight  cows  were  there;  the  cows  were 
not  all  there;  A.  J.  Gripe  was  running  the  ranch  when  I 
first  went  there;  A  J.  Gripe  was  running  the  place  when 
I  first  had  anything  to  do  with  the  cattle;  on  November  8, 
I  believe,  arrangements  between  myself  and  Gripe  were 
made;  I  hired  to  work  for  him  at  the  dairy  for  ^0  per 
month  and  board;  I  continued  to  work  till  about  the  seventh 
of  February  on  dairy  work,  then  went  to  herding;  Gripe 
agreed  to  pay  me  $35  per  month  for  herding  and  board 
me;  the  arrangements  for  me  to  herd  were  made  out  at  the 
ranch;  I  think  Fred  and  Jack  Bowman  and  Henry  Dobson 
were  present;  he  was  to  pay  me  by  the  month;  I  did  not 
herd  in  a  pasture;  I  herded  on  the  reservation;  I  paid 
nothing  for  the  privilege;  I  had  plenty  of  grass  of  my  own; 
I  got  it  by  driving  on;  I  had  as  much  right  as  any  other 
herder;  I  owned  no  land  and  bought  no  privilege;  Gripe 
told  me  to  drive  on  the  reservation;  from  February  7  I 
worked  around  the  ranch  evenings  and  mornings;  Gripe 
was  living  there;  I  milked  some  of  the  cows;  I  drove  them 
out  in  the  morning  and  back  at  night  and  helped  milk; 
sometimes  four  hands  milked  and  sometimes  three;  they 
were  Gripe's  hands.  ♦  ♦  ♦  I  swear  that  Gripe  turned 
over  those  cattle  to  me  for  the  purpose  of  being  herded; 
he  said  he  wanted  me  to  take  the  cattle  of  him  and  herd 
them  and  bring  them  in  and  take  them  out;  they  were 
milked  in  the  bam;  driven  in  and  tied  in  the  bam;  they 
slept  there  at  nights^-every  night;  it  was  in  Gripe's  barn; 
Gripe  told  me  that  I  could  hold  the  cows  for  my  pay;  that 
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he  couldn't  pay  me  till  spring;  I  told  him  I  would  wait  till 
spring. 

John  Knight  testified  that  he  was  interested  with  Gripe 
in  these  cattle;  that  witness  left  the  ranch  in  December; 
saw  defendant  there  up  to  the  time  that  Oripe  run  away; 
he  first  helped  on  the  farm;  helped  milk  after  witness  came 
away;  hauled  straw  in  December  and  January;  was  with 
Gripe  when  defendant  first  came  to  work;  I  paid  150  for  the 
privilege  of  herding  these  cattle  on  the  reservation  from 
Jime  1,  1888,  to  June  1»  1889;  he,  Gripe,  came  in  on  the 
same  privilege,  and  that  is  the  way  the  cattle  came  to  be 
herded  on  the  reservation. 

There  were  some  other  witnesses,  but  this  is  the  materisd 
part  of  all  the  evidence. 

The  court  gave  this  instruction,  to  which  an  exception 
was  taken:  **Pirst — That  if  the  jury  find  from  the  evi- 
dence that  at  the  time  of  the  demand  of  the  plaintiff  for 
the  possession  of  the  cows  in  question,  and  at  the  time  of 
the  commencement  of  this  action  the  defendant  was  in 
possession  of  said  cows,  and  that  the  defendant  held  said 
cows  and  herded  and  cared  for  the  same  prior  to  said  time 
at  the  request  of  the  owner  or  lawful  possessor,  and  that 
the  defendant  took  and  held  said  cows  for  such  purpose  at 
the  request  of  the  owner  or  lawful  possessor,  th^i  the 
defendant  is  entitled  to  the  possession  of  said  cows  and 
may  retain  possession  of  the  same  until  the  just  and 
reasonable  charges  of  such  care,  attention  and  herding 
are  paid." 

1.  This  instruction  follows  tbe  language  of  the  statute 
very  closely,  and  in  a  proper  case  no  objections  could  be 
urged  against  it;  but  under  the  facts  before  the  jury  in  this 
cafie  it  was  purely  abstract  and  was  necessarily  misleading. 
It  assumed  and  the  jury  doubtless  understood  that  there 
was  some  evidence  before  them  upon  which  the  instruo- 
tion  could  be  based,  but  there  was  none  whatever.  The 
defendant's  relation  to  Gripe  was  that  of  a  servant,  and  the 
relation  of  master  and  servant,  and  none  other  existed 
between  Gripe  and  the  defendant     The  defendant  had  no 
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more  lien  for  driving  these  cows  out  to  the  reservation  for 
Gripe  and  back  in  the  evening  than  he  had  for  helping  to 
milk  ihem  ujwn  their  return  or  for  hauling  straw,  and  he 
had  no  lien  in  either  case.  Nor  while  said  relation  of 
master  and  servant  continued  could  he  have  any  separate 
or  independent  possession  of  said  property.  Whatever 
service  he  performed  or  whatever  authority  he  exercised 
was  for  Gripe  and  in  its  performance  he  represented  him. 
The  instruction  given  by  the  learned  circuit  judge  was  at 
variance  with  this  view  and  was  error. 

It  is  true  that  the  court  followed  the  foregoing  instruc- 
tion by  a  number  of  others  by  which  the  jury  was  informed 
that  no  man  working  about  the  ranch  and  doing  the  usual 
work  of  a  hired  man  about  the  ranch  has  any  lien  on  the 
property  of  his  employer  and  has  no  lien  on  his  employer's 
cows,  though  part  of  his  services  should  consist  in  herding 
them.  And  this:  ''No  man  employed  for  wages  to  herd 
cattle  has  any  lien  on  the  cattle  for  reasonable  compensa- 
tion." The  court  further  told  the  jury:  **If  you  find  the 
defendant  was  a  hired  man  working  for  wages,  you  must 
find  for  the  plaintiff."  And  further:  * 'Where  the  relation 
of  master  and  servant  exists  no  lien  accrues."  These 
instructions  are  correct  statements  of  the  law,  but  they  do 
not  purge  the  case  of  the  error  already  committed  by  the 
court  in  giving  the  first  instruction. 

2.  Here  is  an  instruction  given  by  the  court  which  is 
orroneous  for  the  same  reasons  that  number  one  was  an 
error:  **It  is  for  the  jury  to  say  whether  or  not  there  was 
an  actual  transfer  of  the  possession  of  the  property,  and 
if  you  find  from  the  evidence  that  these  cattle  were  turned 
over  to  the  defendant  for  the  purpose  of  being  herded,  and 
defendant  performed  said  service,  and  that  he  had  the 
actual  and  exclusive  possession,  then  he  has  a  lien  thereon, 
provided  that  the  relation  of  master  and  servant  did  not 
exiat  and  that  an  original  and  independent  contract  had 
been  made  for  such  herding ;  but  if  you  find  these  cattle 
were  not  turned  over,  as  above  stated,  then  you  must  find 
for  the  pladntilf."    All  of  this  instruction  down  to  the 
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proviso  necessarily  assumes  that  there  was  some  evidence 
before  the  jury  which  would  authorize  the  jury  to  find  the 
facts  therein  recited.  I  look  in  vain  for  such  evidence 
but  fail  to  find  it,  and  it  is  for  that  very  reason  such. 
instructions  are  always  erroneous.  However  correct  they 
may  be  as  abstract  propositions  of  law  and  as  applied  to  a 
proper  case,  they  in  effect  tell  the  jury  that  there  is  evi- 
dence before  them  from  which  such  facts  may  be  found, 
and  in  that  way  such  instructions  may  work  serious  injury 
to  one  party  or  the  other.  A  number  of  other  exceptions 
were  taken  and  appear  in  the  transcript,  but  it  is  believed 
those  already  noticed  sufficiently  indicate  the  views  of  this 
court  to  answer  all  the  purposes  of  another  trial,  should 
one  be  found  necessary. 

The  judgment  appealed  from  must  therefore  be  reversed 
and  the  cause  remanded  to  the  court  below  for  a  new  trial. 


[Filed  May  12.  1890.] 

MARY  M.  RHODES,  Appellant,  v.  JOHN  McGARRY, 
ZOETH  HOUSER,  J.  W.  FLACK,  ELIZABETH 
HARD  WICK  AND  I.  R.  DAWSON, 
32  Isj  Respondents, 
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34    105      Attachinq  Creditor  When  not  Deehed  ▲  Purchaser  nc  Good  Faith  Under  Seo- 

19   222  tion  l.'iO,  Hill's  Code. —An  attaching  creditor  under  a  writ  of  attachment  levied 

J^ ]Sj  upon  real  property,  -will  not  be  deemed  a  purchaser  iu  good  faith  and  for  a  valuable 

•£   ^  consideration  of  the  property  under  section  150,  Civil  Code,  as  against  an  owner  of 

^    171  '^  pr\OT  equity  in  the  properly,  unless  it  appear  that  the  attachment  was  duly  issued 

-ig   222  *"**  levied  upon  the  property  to  enforce  collection  of  a  valid  debt;  that  a  certificate 

f47    371  was  duly  made,  delivered,  filed  and  recorded  as  p-oyided  in  section  151,  Civil  Code, 

"'  ■"  and  that  up  to  the  time  of  the  consummation  of  these  proceedings  the  creditor  had 

48      ^         ^^  notice  or  knowledge  of  such  prior  equity. 

Eqpity— Suit  to  Restrain  Sale  op  Attached  Property— Answer— What  Ml'st 
Contain.— And  where,  In  a  suit  by  the  owner  of  the  outstanding  equ-ty,  which 
included  the  equitable  title  to  the  property,  against  attaching  creditors  and  others 
to  restrain  them  from  selling  it  upon  executions  issued  to  enforce  liens  alleged  to 
have  been  created  against  It  by  virtue  of  attachments  proceeding  in  their  favor 
and  against  a  party  in  whom  the  legal  title  to  the  property  remained:  hdd,  that  an 
answer  filed  by  them  to  the  complaint  in  the  suit,  which  merely  traversed  tiie 
pia'ntifi^s  allegations  and  did  not  set  forth  aflirmatively  the  Issuance  of  the 
attachments  and  other  facts  above  ^mentioned  and  referred  to,  was  insufficient  lo 
entitle  them  to  claim  to  occupy  the  standing  of  purchasers  in  good  faith  of  the 
property. 
Attachment— Outstanding  Equity— Prtoisttv.— The  prior  outstanding  equity  held  to 
be  paramount  to  the  right  acquired  by  the  levy  of  the  attachments. 
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Appeal  from  Umatilla  county:  Jas.  A.  Fee,  judge. 

The  appellant  commenced  a  suit  against  the  respond- 
ents in  the  circuit  court  to  reform  a  deed  to  real  property, 
executed  by  the  respondent  McGarry  to  appellant;  also 
to  restrain  the  other  respondents  from  selling  real  prop- 
erty which  she  claimed  was  intended  to  be  conveyed  to  her 
by  such  deed. 

The  appellant  alleged  in  her  complaint  that  on  the 
twenty-fourth  day  of  February,  1885,  said  McGarry  was 
the  owner  in  fee  and  in  possession  of  block  285  of  the 
Reserve  addition  to  the  town  of  Pendleton,  Umatilla 
county,  and  that,  on  said  last-mentioned  date,  in  consider- 
ation of  $100  paid  to  him  by  her,  sold  to  her  said  block, 
and  for  the  purpose  of  conveying  it  to  her  executed  to  her 
a  deed;  that  the  party  who  wrote  the  deed  erroneously  and 
by  mistake  wrote  therein  **Block  No.  258"  instead  of  and 
for  * 'Block  No.  285";  that  by  the  mutual  mistake  of  the 
parties  said  deed  was  executed  and  delivered  to  appellant 
in  said  condition;  that  under  and  by  virtue  thereof  and  of 
said  sale,  appellant  entered  upon  and  took  possession  of 
block  No.  285,  and  thereafter  sold  the  same  to  one  George 
Mathews,  and  executed  to  him  a  deed  of  conveyance  to  the 
same  containing  a  general  covenant  of  warranty;  that 
thereafter  said  Mathews  executed  a  deed  to  Elizabeth 
Hardwick  conveying  to  her  said  block  285,  which  deed 
also  contained  a  general  covenant  of  warranty;  that  the 
respondent  Flack,  on  the  twenty -fourth  day  of  September, 
1888,  commenced  .an  action  in  said  circuit  court  against 
said  McGarry  to  recover  the  sum  of  $2,000  and  upwards 
upon  a  debt  claimed  to  be  due  him  from  said  McGarry, 
and  sued  out  a  writ  of  attachment  in  said  action,  which 
was  delivered  to  respondent  Houser  as  sheriff  of  said 
county,  who,  by  virtue  thereof,  proceeded  to  attach  said 
block  285  as  the  property  of  said  McGarry;  that  said  Flack 
subsequently  obtained  a  judgment  in  said  action  against 
McGarry  and  an  order  for  the  sale  of  said  block,  and 
caused  an  execution  to  be  issued  thereon,  delivered  to 
said  Houser  as  such   sheriff,  who,  by  virtue  tliereof,  was 
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proceeding  to  sell  the  same;  that  tfce  resi)ondent  Dawson, 
also  on  said  twenty-fourth  day  of  September,  1888, 
commenced  an  action  in  said  circuit  court  against  said 
McGarry,  and  subsequently  obtained  a  judgment  therein 
against  him  for  $1,200  and  upwards,  and  an  order  for 
the  sale  of  said  block,  and  caused  an  execution  to  be 
issued  thereon  to  said  Houser  as  such  sheriff,  who  was 
threatening  to  sell  said  block  under  and  by  virtue  thereof; 
that  at  the  time  of  the  attachment  of  the  said  block  the 
said  Elizabeth  Hardwick  was  in  the  actual,  open  and  noto- 
rious possession  of  it;  that  she  was  unwilling  and  had 
refused  to  be  a  party  plaintiff  to  the  suit  and  therefore 
appellant  had  made  her  party  defendant  The  appellant 
also  alleged  notice  and  knowledge  upon  the  part  of  the 
respondents  Houser,  Flack,  and  Dawson,  of  the  alleged 
mistake  in  the  deed  of  conveyance  from  McCJarry  to  her, 
and  also  of  such  possession  of  said  block  285  in  her  and 
her  said  grantees;  and  also  charged  in  the  complaint  a 
conspiracy  and  confederation  on  the  part  of  the  defend- 
ants in  the  suit  to  cheat  and  defraud  her  and  render  her 
liable  upon  her  covenant  of  warranty  contained  in  her 
deed  to  said  Mathews,  and  that  for  said  purpose  said  Flack 
and  Dawson  had  caused  the  said  block  to  be  levied  upon  by 
said  Houser,  as  such  sheriff,  under  the  attachment  proceed- 
ings.  She  also  alleged  tiie  ordinary  facts  entitling  said 
circuit  court,  as  a  court  of  equity,  to  take  cognieance  of 
the  suit,  and  demanded  as  relief  that  said  McGrarry  be 
compelled  to  execute  to  her  a  good  and.  sufficient  deed  to 
the  block,  and  that  said  Houser,  Flack,  and  Dawson  be 
enjoined  from  selling  it. 

The  respondents  filed  an  answer  to  the  complaint  deny- 
ing the  allegations  contained  therein  relating  to  Me6arry*3 
ownership  of  the  blo<^,  the  sale  thereof  to  appellant,  the 
mistake  in  the  deed,  the  several  conveyances  thereof, 
poseoegloH  of  it  by  the  grantees,  and  the  alleged  cou'^ 
spiracy  and  oonfedet'ation  of  the  respondents;  but  did  not 
set  fbrth  therein  any  aiBrmative  defense. 

The  cause  was  referred  to  a  reiferee  to  find  the  facte  and 
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ooodTisions  of  law.  The  referee  subsequently  made  his 
report  to  the  court  in  which  he  found  that  said  McGarry, 
at  the  time  alleged  in  the  complaint,  was  the  owner  in  fee 
of  the  block;  that  at  said  date  he  sold  it  to  appellant  by 
deed,  but  that  by  mutual  mistake  of  the  parties  he  made, 
executed  and  delivered  to  her  a  deed  conveying  block  No. 
2S8,  instead  of  said  block  No.  285,  which  deed  was  received 
by  appellant,  she  then  believing  it  was  a  deed  to  said  block 
No.  285,  and  that  said  appellant  immediately  went  into 
possession  of  the  south  half  of  said  block  No.  285  and 
remained  in  possession  thereof  for  nine  months;  that  on 
May  8,  1887,  appellant  and  her  husband,  for  a  valuable 
consideration,  executed  and  delivered  a  deed  of  conveyance 
of  said  block  No.  285  to  one  George  W.  Mathews  in  which 
appellant  warranted  the  title  as  against  all  lawful  claims 
and  demands  whatever;  that  said  Mathews  took  possession 
of  the  south  half  of  said  block  285,  and  remained  in  posses- 
sion thereof  for  three  months;  that  on  December  6,  1687, 
said  Mathews  and  his  wife,  for  a  valuable  consideration, 
executed  and  delivered  to  said  Elizabeth  Hardwick  a  deed 
of  conveyance  of  said  block  285,  which  was  valid  between 
the  parties  and  those  having  notice  thereof;  that  said 
Elizabeth  Hardwick  soon  thereafter  entered  into  possession 
of  the  south  half  of  said  block  and  held  possession  of  the 
same  until  about  September  1,  1888,  at  which  time  she 
removed  therefrom,  and  has  since  been  residing  upon 
another  block  in  the  town  of  Pendleton,  and  has  only  been 
in  ])08ses8ion  of  said  south  half  of  said  block  285  by  having 
an  enclosure  around  the  same  and  certain  improvements 
thereon;  that  said  last -mentioned  deed  contained  a  cove- 
nant of  general  warranty;  that  on  September  24, 1888,  said 
Flack  commenced  the  action  mentioned  in  the  complaint 
against  said  McOarry  and  caused  the  said  writ  of  attach- 
ment  to  be  issued;  that  it  was  placed  in  the  hands  of  said 
Houser  as  sheriff  of  said  county  of  Umatilla  for  service; 
that  said  Houser  at  that  time  was  the  sheriff  of  said  county, 
and  that  by  virtue  of  said  writ  he  thereupon  attached  said 
block  285;  that  thereafter  judgment  was  recovered  in  said 
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county,  Oregon,  and  that  in  filling  out  the  said  deed  the 
said  bk>ck  was  by  mistake  described  as  block  258.  Said 
findings,  as  to  the  conveyance  of  said  block  285  by  appel- 
lant to  George  W.  Mathews,  his  conveyance  to  Elizabeth 
Hardwick,  and  the  taking  possession  of,  and  occupying 
the  said  block  by  the  said  parties,  respectively,  are  also 
fully  sustained  by  the  testimony  and  exhibits.  There  can 
be  no  doubt  but  that  the  appellant,  as  against  the  said 
McGarry,  is  entitled  to  a  decree  to  compel  the  reformation 
of  the  said  deed  in  the  particular  referred  to.  Nor  can 
there  be  any  question  but  thai  the  appellant,  as  a  matter 
of  justice,  should  be  entitled  to  a  decree  against  the 
respondents  Houser,  Flack  and  Dawson,  enjoining  them 
from  proceeding  to  sell  said  block  upon  the  judgments  and 
executions  referred  to  in  said  findings.  Said  Flack  and 
Dawson  are  engaged  in  an  attempt  to  enforce  satisfaction 
of  their  respective  debts  against  McGarry  out  of  the 
property  of  the  appellant  through  a  mere  technicality  of 
law.  They  are  endeavoring  to  profit  out  of  an  unfortun- 
ate mistake,  and  rely  upon  the  language  of  the  statute 
governing  attachment  proceedings  to  enable  them  to  suc- 
ceed in  their  efforts.  Section  150,  Civil  Code,  provides 
that  ''from  the  date  of  the  attachment  until  it  be  dis- 
charged or  the  writ  executed,  the  plaintiff  as  against  third 
persons  shall  be  deemed  a  purchaser  in  good  faith  and  for 
a  valuable  consideration  of  the  property,  real  or  personal, 
attached,  subject  to  the  conditions  prescribed  in  the  next 
section  as  to  real  property."  Under  this  provision  of  the 
statute  it  is  claimed  upon  the  part  of  said  Houser,  Flack, 
and  Dawson,  that  they  occupy  the  same  position  with 
reference  to  said  block  as  a  purchaser  thereof  in  good 
faith;  and  in  conseqence  of  its  language,  the  said  referee 
and  circuit  court  found  and  determined  that  the  appellant 
was  entitled  to  no  relief  in  the  suit  as  against  said  parties. 
This  decision  left  the  appellant  no  alternative  but  to 
acquiesce  in  the  sal^"  of  the  block  for  the  purpose  m^i- 
tioned,  and  be  ren  3red  liable  upon  her  covenant  of 
warranty  contained  in  her  deed  to  Mathews. 
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The  respondents  did  not  allege  in  their  answer  that  the 
attachment  proceedings  against  said  block  were  taken  in 
good  faith,  nor  attempt  to  prove  it  as  a  fact  by  any  testi- 
mony whatever.  The  only  ground  upon  which  they  claim 
to  be  deemed  purchasers  in  good  faith  and  for  a  valuable 
consideration  of  the  property,  is,  that  the  said  proceedings 
were  duly  instituted.  If  they  had  purchased  the  block 
from  McGarry  for  a  valuable  consideration,  and  claimed 
by  virtue  of  such  purchase  a  right  to  it,  to  the  exclusion 
of  the  equitable  title  which  the  appellant  had  therein,  they 
would  have  been  compelled  to  allege  and  prove  that  they 
had  no  notice  whatever  down  to  the  time  of  the  actual 
payment  of  the  consideration  of  any  such  title,  nor  of  the 
circumstances  alleged  in  the  complaint  from  which  such 
notice  could  be  inferred ;  and  then  they  would  only  have 
established  an  equity  in  themselves  equal  to  that  in  favor 
of  the  appellant,  though  their  having  the  legal  title  would 
give  them  a  superior  advantage.  The  legal  title,  however, 
without  being  coupled  with  an  equal  equity,  will  not  pre- 
vail over  the  equitable  title.  It  seems  to  me  that  notwith- 
standing the  laDguage  of  the  Code  above  set  out,  an 
attaching  creditor,  in  order  to  be  deemed  a  purchaser  in 
good  faith  of  the  property  as  against  one  having  an  out- 
standing equity,  must  allege  and  prove  all  the  facts  neces- 
sary to  establish  that  character  of  ownership  in  favor  of  a 
purchaser  of  such  property  as  against  such  an  equity.  It 
can  hardly  be  supposed  that  the  legislature  intended,  by 
the  provision  of  the  Code  referred  to,  to  place  an  attaching 
creditor  upon  any  more  favorable  grounds,  with  reference 
to  his  rights  in  the  property  attached,  than  those  occupied 
by  a  purchaser  of  the  property;  nor  to  deem  the  former  a 
parcfaaser  in  good  faith  except  under  the  same  circum 
stances  in  which  the  latter  would  be  deemed  such  a  p^r- 
chaser.  Any  other  view  would  lead  to  absurd  consequences 
and  oecaflkxi  injoaiice.  It  would  liable  a  party  to  cut  off  an 
umlMtMiflin£  equity  by  resorting  to  an  attachment  when  he 
would  not  be  able  to  accomplish  it  by  a  direct  p  'base  of 
Jbo  9n)perty.     Such  a  result  was  obviously  not  contem- 
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plated  by  the  adoption  of  the  said  provision  of  the  Oode. 
If  this  view  be  correct,  it  follows  that  the  answer  of  the 
said  respondents  to  the  complaint  in  the  suit  was  not 
sufficient  to  show  that  they  were  entitled  to  the  standing 
of  purchasers  of  the  block  in  good  faith.  The  answer  fQed 
by  them  does  not  contain  any  such  defense,  but  confines 
itself  strictly  to  a  traverse  of  the  appellant's  allegations. 
If  the  respondents  bad  desired  to  claim  that  they  be  deemed 
purchasers  in  good  faith  of  the  property,  tiiey  shoixld  have 
averred  the  facts  which,  under  the  statute,  would  have 
constituted  them  such,  in  avoidance  of  the  matters  alleged 
in  ihe  complaint  regarding  the  appellant's  equity,  and  not 
have  attempted  to  avail  themselves  of  such  defense  by 
merely  controverting  those  allegations.  Such  pleas  were 
very  common  under  the  former  equity  practice.  The 
defendant's  statement  therein  was  to  the  effect  that  the 
complainant  may  have  had  an  outstanding  equity  in  the 
property,  but  that  the  former  had  purchased  it  in  good 
faith  without  notice  of  such  equity,  and  that  therefore  the 
latter  was  not  entitled  to  assert  or  claim  the  equity.  The 
plea  did  not  deny  the  fact  that  the  complainant  did  not 
have  the  equity,  but  it  barred  his  enforcement  of  it  by 
alleging  the  new  matter;  and  the  same  piinciple  in  plead- 
ing such  matters  exists  now  as  formerly,  although  the 
system  of  pleading  has  materially  changed. 

The  respondents  in  this  case  should  have  alleged  the 
facts  showing  that  ihe  attachment  proceedings  were  duly 
commenced  upon  a  valid  debt;  that  the  block  in  question 
was  duly  levied  upon  by  the  sheriff  under  the  said  proceed- 
ings; that  he  made  a  certificate  conlaining  tiie  title  of  the 
cause,  the  names  of  the  parties,  s|  description  of  l^e  real 
property,  a  statement  that  the  same  had  been  attadied  at 
the  suit  of  the  plaintiffs  therein,  the  dale  therof,  and  that 
he  had  delivered  such  certificate  to  the  county  clerk  of  the 
county  of  Umatilla,  and  that  the  latter  had  duly  filed  and 
recorded  it  as  provided  in  seeiion  l&l,  Civii  Cbde,  and  that 
they  had  no  notice  orknowledyeof  the  mistake  in  the  deed 
from  McGarry  to  appellant  at  the  time  such  proceedings 
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were  taken  and  had.  These  facts,  properly  set  forth  in  the 
answer,  would  doubtless  have  entitled  the  attaching  cred- 
itors to  claim,  as  against  the  appellant,  that  they  were 
entitled  to  ''be  deemed  purchaisers  in  good  faith  and  for  a 
valuable  consideration  of  the  property  attached. "  Instead, 
however,  of  pursuing  that  course,  tiie  respondents  chose 
to  stand  upon  a  strict  denial  that  such  mistake  was  made. 
Nor  do  the  proofs  submitted  at  the  hearing  show  facts 
sui&cient  to  entitle  the  respondents  to  claim  'tiiat  they  or 
either  of  them,  under  said  provision  of  the  Code,  should 
be  deemed  purchasers  of  the  said  block  in  good  faith. 
The  attachment  proceedings  were  not  introduced  in 
evid^ice,  and  there  is  nothing  to  show  that  any  such 
certificate  by  the  sheriff  was  delivered  to  the  county  clerk, 
or  was  filed  or  recorded  by  him  as  provided  in  said  section 
151,  Code;  which,  according  to  said  section  150,  Code,  is  a 
ccMidition  to  the  plaintiff,  in  an  attachment  proceeding, 
being  denned  a  purchaser  in  good  faith.  The  language  of 
the  latter  section,  as  will  be  observed  by  reference  to  it, 
is:  ''The  plaintiff,  etc.,  shall  be  deemed,  etc.,  of  the  prop- 
erty, real  or  personal,  attached,  subject  to  the  conditions 
prescribed  in  the  next  section  as  to  real  property.'' 

According  to  this  view^  the  respondents  Houser,  Flack, 
and  Dawson  acquired  no  rights  in  the  said  block  under  the 
said  attachment  proceedings  that  were  not  subject  to  the 
equity  of  the  appellant  therein,  whether  the  possession 
thereof  by  the  appellant  and  her  grantees  was  sufficient 
or  not  to  impart  notice  to  them  of  such  equity.  Their 
attempt,  therefore,  to  sell  the  block  under  the  said  pro- 
ceedings was  a  clear  violation  of  the  appellant's  rights  in 
the  premises  and  contrary  to  equity  and  good  conscience. 

The  decree  appealed  from  will  be  reversed  and  a  decree 
entered  in  this  court  inaccordance  with  the  prayer  of  the 
appellant's  complaint^  and  the  case  be  remanded  to  the 
said  circuit  court  with  directions  to  enter  such  decree  as 
the  decree  of  that  court,  and  for  such  further  proceedings 
as  may  be  necessary  to  carry  the  same  into  effect. 
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l9  afe  .  V^^^  M»y  12p  law.] 

|,^     H.  E.  HOLMES,  Kkspondent,  t;.  FKANCES  E.  PAGE, 
gl^gSJ  Appellant. 

I  19   2»»        Aocouirr  Statid— Whev  Amsktbd  TO.^An  aooonnt  atatod  Is  an  aoooont  wfatoh  has 
{  38   580  been  rendered  by  the  creditor,  and  has  been  assented  to  by  the  debtor  as  oornct. 

either  expressly  or  by  implication  of  law  from  failure  to  object. 
Action  FOdndid  on  thb  Conbcnt^-Not  on  Itkmb.— The  action  is  not  fo«nded  upon 

the  items  of  tUe  aoconnt,  but  on  the  defendant's  consent  to  the  balance  stated. 
Family  Ezi>BN8a»— Wipe  Whbn  Liablb.— Where  goods  are  bonght  as  ftasUy  expemea 
and  are  so  used,  either  husband  or  wife  is  liable  in  an  action  for  them,  bat  the  wlf^ 
isannot  be  made  liable  on  a  contract  based  on  account  stated  between  her  husband 
knd  the  plaintiir  to  which  she  has  not  assented. 

Appeal  from  Umatilla  county:  Jas.  A.  Pee,  judge. 

This  is  an  action  on  account  stated  in  which  the  defend- 
ants as  husband  and  wife  were  sued  jointly.  The  defendant 
Thomas  P.  Page  made  default,  but  his  wife,  the  defendant 
Frances  E.  Page,  answered  for  herself  only.  Upon  issue 
being  joined,  after  a  trial,  a  verdict  and  judgment  was 
rendered  against  the  defendant  Frances  E.  Page  for  the 
*   amount  demanded,  from  which  the  present  appeal  is  taken 

W.  F.  Butcher,  for  Respondent 

Ramsey  d:  Wager  and  Wm,  ParsoTis,  for  Appellant. 

Lord,  J.,  delivered  the  opinion  of  the  court. 

The  balance  on  the  account  stated  is  alleged  to  have 
been  due  on  an  account  for  goods  sold  and  delivered  to 
the  defendants  for  family  use,  but  the  record  discloses  that 
no  accounting  ever  took  place  between  the  plaintiff  and 
tiie  defendant  Frances  E.  Page  in  which  a  balance  was 
found  due  which  she  agreed  to  pay.  The  action  is  ;iot 
based  upon  the  original  indebtedness  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendants  for  family  use, 
but  on  an  accounting  which  was  had  between  the  plaintiff 
and  the  husband  of  Frances  E.  Page,  in  whieh  a  balance 
was  found  due  in  the  sum  named,  which  he  promiMt  to 
pi^.  The  question  raised  and  to  bedetermined  is,  wheMiar 
the  assent  of  the  husband  to  a  balance  due  on  aoovoat 
stated  binds  the  wife,  th^  defendant  Franees  B.  Page,  with 
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whom  and  the  plaintiff  no  account  was  ever  struck  and 
balance  found  to  be  due  which  she  undertook  or  agreed  to 
pay.  It  arises  out  of  the  following  instruction :  '  'I  instruct 
you  that  if  you  find  that  an  account  was  stated  with 
Thomas  P.  Page,  and  find  that  Thomas  P.  Page  and 
Frances  K  Page  were  husband  and  wife  at  the  time  the 
account  was  stated,  or  that  they  were  husband  and  wife  at 
the  time  the  goods  were  purchased,  then  Prances  E.  Page 
was  bound  thereby."  The  effect  of  this  instruction  is  to 
say  that  the  assent  of  the  husband  is  the  assent  of  the 
wife,  and  binds  her  equally  with  him,  so  that  if  an  account 
was  stated  between  the  pMntiff  and  the  husband  of  the 
defendant  which  he  admitted  to  be  correct,  that  she  is 
alike  bound  thereby,  and  precluded  from  making  any 
defense  that  he  could  not  make.  An  account  stated  is  an 
account  which  has  been  rendered  by  the  creditor,  and  has 
been  assented  to  by  the  debtor  as  correct,  either  expressly 
or  by  implication  of  law  from  failure  to  object.  Hooker  v. 
Ovoens,  17  Or.  523. 

The  action  is  based  on  an  agreement  between  the  parties 
founded  upon  an  examination  of  the  transaction  embraced, 
and  has  all  the  force  of  a  contract.  It  is  in  the  nature  of  a 
new  promise,  but  the  consideration  of  the  promise  is  the 
stating  of  the  account  As  Searle,  C.  J.,  said:  '*The 
original  account  becomes  the  consideration  for  the  agree- 
ment, and  it  is  not  necessary  to  prove  the  items  of  such 
account,  nor  can  they  be  inquired  into  or  surcharged 
except  for  some  fraud,  error  or  mistake,  and  such  grounds, 
according  to  the  weight  of  authority,  must  be  set  forth  in 
the  pleadings. "  A'asi/eraia  v.  Naglee,  74  Gal.  64.  The  reason 
is  that  the  action  is  not  founded  upon  the  items  of  the 
account,  but  on  the  defendant's  consent  to  the  balance 
BtAted.  This  agreed  statement  becomes  an  original 
demMid,  and  is  equivalent. to  an  express  promise  to  pay  the 
actaaL  sum  stated  which  the  credlk>r  becomes  entitled  to 
recover.  And  as  this  is  sMctly  an  action  on  an  account 
stetod,  the  plaintiff  mwst  prove  it  as  alleged  in  his  com- 
piamii  and  nottiing  short  of  such  proof  will  support  his 
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ion.  VoUcming  v.  De  Graff,  81  N.  Y.  271.  Unless, 
th«ra(ore,  the  promise  or  sbssent  of  tlie  husband  of  the 
defeoiant  operates  to  bind  and  make  her  liable  on  the 
accownt  stated,  the  plaintiff  mnst  fail. 

Section  2874,  Or.  Code,  provides  that  ''the  expenses  of 
the  family  and  the  education  of  tiie  children  are  chargeable 
upon  the  property  of  both  husband  and  wife,  or  eitiier  of 
tbem,  and  in  relation  thereto  may  be  sued  jointly  or  sepa- 
rately." Here  the  liability  for  family  expenses  is  created 
against  either  husband  or  wife,  or  both,  by  the  statute. 
Under  this  provision  each  is  personally  liable  when  the 
indebtedness  is  for  the  purposes  contemplated  by  it.  The 
fact  that  the  goods  sold  were  for  the  use  of  the  family  and 
w^re  so  used,  but  were  charged  to  the  husband  individuiMy. 
or  that  he  may  have  given  his  note  for  the  same,  will  not 
exonerate  the  wife  from  liability  on  the  original  indebted- 
ness so  l(Mig  as  such  note  remains  unpaid.  In  Black  v, 
Sippy,  15  Or.  575,  the  action  was  against  the  wife  to  recover 
money  for  goods  and  merchandise  sold  and  delivered  for 
the  use  of  the  family  which  had  been  charged  to  the 
husband,  and  who,  on  an  accounting,  had  given  his  note  to 
the  plaintiff  for  the  sum  found  due  which  the  plaintiff  then 
held  and  was  unpaid,  and  the  defence  urged  was  that  the 
acceptance  by  the  plaintiff  of  the  note  of  her  husband  was 
payment  of  the  original  indebtedness;  but  the  court  held 
that  the  changing  of  the  form  of  the  indebtedness  as 
against  him  did  not  release  her  fn^n  liabilftty  under  the 
statute  to  pay  for  such  goods  and  merchandise  incurred  as 
a  family  expense.  No  claim  was  mAde  that-  the  wife  was 
liable  on  the  note,  or  that  her  husband  in  givii^  such 
note  was  agent  for  her.  The  aetfon  was  based  on  ti^ 
right  given  the  cveditor,  and  the  liabSMy  declared  by  the 
statute  against  either  or  both  for  a  debt  for  goods  and 
merchandise  incurred  as  a  family  eopettw.  And,  «C  tlus 
action  was  fonnded  upon  the  origkiai  indebtedness  for 
family  expenses,  the  fact  that  thottams  o<  smh : 
ness  had  been  rfwrged  t»  4fae  husband^  ot^ttnit  <m  i 
msot  Qt  such  aoocmot  a  balance  imi  t— ^JD^nft  liii  tfftkti 
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the  husband  had  promised  to  pay,  or  for  which  he  had 
giyen  his  note  and  which  remained  unpaid,  would  not 
defeat  her  liability  for  such  indebtedness  incurred  as  a 
family  expense. 

But  the  liability  sought  to  be  enforced  in  this  action 
against  the  defendant  is  not  on  an  account  for  goods  sold 
and  delivered  to  the  defendant  for  family  use,  but  it  is  based 
on  the  promise  of  the  husband  to  pay  the  balance*  found 
to  be  due  on  such  an  account  stated  between  the  plaintiff 
and  him  on  the  theory  that  his  promise  or  undertaking  in 
relation  thereto  is  the  wife's,  or  that  in  such  case  he  is 
agent  for  her,  and  his  engagement  alike  binds  her.  It 
thus  appears  that  the  plaintiff  is  not  seeking  to  enforce 
her  liability  under  the  statute,  but  on  her  husband's 
promise  or  contract  to  which  she  is  not  a  party,  or  to  whiofa 
she  has  not  assented.  And,  if  she  is  bound,  the  plaintiff 
is  not  required  to  prove  the  items,  and  she  is  precluded, 
except  for  fraud  or  mistake  alleged,  from  inquiring  into 
Uieir  validity,  whether  they  were  bought  for  family  use  or 
not,  or  to  make  other  defence.  To  so  hold  is  to  make  her 
husband  her  agent  against  her  will,  and  to  enable  him  to 
bind  his  wife  without  her  assent,  express  or  implied.  The 
principle  is  elementary  that  it  is  only  the  parties  to  a  con- 
tract and  their  representatives  that  are  bound  by  it.  That 
a  husband  may  be  agent  for  his  wife  is  not  doubted;  but»  as 
has  been  said,  ''a  husband  has,  by  virtue  of  his  relation 
alone,  no  implied  power  to  act  as  agent  of  his  wife  in  the 
transaction  of  her  business.  Whatever  authority ^he  exer- 
dses  in  that  capacity  must  be  derived  from  her  prior 
i^ypointment  or  subsequent  ratification.''  Mechem  on 
Agwicy,  §  63.  It  is  not  disputed  that  if  the  goods  weve 
bought  for  family  expenses  and  were  used  by  the  family 
bat  that  the  defendant  is  liable,  but  she  cannot  be  made 
liable  on  a  contract  based  on  an  account  stated  between 
her  husband  and  the  plaintiff  to  which  she  has  not  assen- 
ted. It  results  that  the  judgment  must  be  revecaed  and 
tbe  cause  remanded. 
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r  FUed  May  12, 1880.] 

W.  J.  SNODGRASS,   Appellant,  v.  W.  H.  ANDROBS 
AND  W.  H.  ANDROSS,  Jr.,  Respondents. 


PLBADnro»-OoiranoK  akd  Atoidakci  Not  iKOONivnifT.— DefiMMei  In  a  | 

oan  only  be  a^Jadged  inoonsiitent  when  they  are  ao  coatradictery  of  each  other 
that  iome  of  them  muet  neoemrlly  be  false.  Where  a  defendant  in  an  answer 
denies  positively  the  allegations  of  a  complaint,  and  then  pleads  as  a  deHBoae 
thereto  new  matter  in  the  nature  of  confession  and  avoidance,  the  denial  and  new 
matter  are  not  necessarily  inconsistent  with  each  other,  as  it  is  possible  fbr  both  of 
them  to  be  true. 

Appeal  from  Umatilla  county:  J  as.  A.  Pee,  judge. 

The  appellant  commenced  an  action  against  the  respon- 
dents for  the  recovery  of  money.  He  alleged  in  his  com- 
plaint that  about  April,  1883,  he  made  an  agreement  with 
respondents  to  let  to  them  500  head  of  ewe  sheep  for  the 
term  of  five  years  from  August  1,  1883,  for  (we-half  of  the 
wool  and  one-half  of  the  increase,  the  respondents  to  be  at 
the  expense  of  feeding,  herding  and  caring  for  the  sheep 
during  the  term;  that  by  reason  of  the  fact  that  no  lot  of 
sheep  could,  at  the  time,  be  found  satisfactory  to  the  par 
ties,  the  time  for  furnishing  the  sheep  to  respondents  was 
extended  by  mutual  agreement;  that  appellant,  about  June 
1,  1884,  in  acc<Hrdance  with  the  ftgreem^it,  furnished  to 
respond^its  600  head  of  ewe  sheep,  which  were  unsheared 
and  had  with  them  427  lambs ;  that  by  reascm  of  the  fact 
of  the  sheep  being  unsheared  and  having  with  them  the 
lambs,  and  of  their  having  been  fed  and  cared  for  frcMn 
August  1,  1888,  until  the  time  of  their  delivery  to  tke 
respondents,  the  appellant  was  compelled  to  pay  for  th«m 
$1,200  more  than  their  value  wouM  have  been  on  August 
1,  1883;  that  in  consideration  of  the  appeMaafs  deliveriag 
to  the  respondents  the  said  sheep  unsheared,  and  oi  th«ir 
having  lambs,  the  latter  agreed  to  pa^  the  femer  the 
reasonable  value  for  the  herding,  f esAig  amd  ottAakg  for 
them  from  said  first  day  of  August^  1883,  to  ttte  time  of 
their  delivery,  and  that  the  reasonaUe^^vlae  tfaeroof  was 
$1,075,  which  sum  the  rei^midealB  bad  ne 
refused  to  pay.    The  oompbut  also  i 
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}  of  action,  one  of  which  was  for  furnishing  pasturage 
for  certain  horses  and  cattle  belonging  to  respondents 
during  the  years  from  1888  to  1887,  both  inclusive,  for 
which  he  claimed  |290.  The  other  was  the  use  of  a  stallion 
during  the  season  of  1885,  for  which  he  claimed  |100. 

Respondents  filed  an  answer  to  the  complaint  in  which 
they  Skdmitted  the  agreement  wherein  appellant  was  to  let 
to  them  the  500  head  of  ewe  sheep  upon  the  'terms 
mentioned  in  the  complaint,  and  of  the  furnishing  them 
the  600  head  of  unsheared  sheep  and  their  lambs,  but 
denied  that  the  time  for  furnishing  said  500  head  was 
extended  by  mutual  agreement  of  the  parties  or  by  any 
consent  or  agreement  of  the  respondents,  or  that  in  con- 
sideration of  appellant's  delivering  to  them,  said  600  head 
of  sheep  with  their  lambs,  or  otherwise,  they  undertook 
or  agreed  to  pay  appellant  for  herding,  feeding  or  caring 
for  said  sheep  from  August  1,  1883,  up  to  the  time  of  said 
delivery,  or  for  any  other  time,  the  sum  of  f  1,075,  or  any 
other  6um.  The  respondents  for  a  further  defense  to 
appellant's  first  cause  of  action,  averred  that  in  the  fall  of 
1885  they  fully  paid  the  appellant  all  demands  on  account 
thereof  by  paying  to  him  the  sum  of  $383.50,  in  full  satis- 
faction and  discharge  of  the  same.  And  for  a  further 
defense  thereto  the  respondents  averred  that  in  the  year 
1885  they  and  the  appellant  submitted  said  demand  alleged 
in  appellant's  first  cause  of  action,  and  other  controverted 
matters,  to  the  arbitration  of  certain  persons  chosen  by 
Hiem  as  arbitrators;  that  said  arbitrators  made  and 
published  an  award  that  the  respondents  pay  to  appellant 
the  sum  of  (65,  which  they  accordingly  thereupon  paid. 
The  resi>ondents  denied  that  the  appellant  furnished  them 
paBtnre  for  any  horses  and  cattle  during  the  several  years 
alleged  in  the  complaint  or  any  time;  and  for  further 
defense  thereto  averred  that  they  and  the  appellant  on  the 
ninth  day  of  April,  1883,  agreed  that  for  all  pasturage 
appellant  might  furnish  to  respondents  within  five  years 
ftereafter  the  latter  should  not  be  required  to  pay  any 
grottter  rate  tfaerafor  than  four  dollars  per  annum  for 


238  Snodorass  t;.  Andross.  [Sup.  Ct 

Optnlon  of  the  Oonrt^TlMqrer,  C  J. 

female  stock  and  nothing  for  other  stock,  and  that  tfaey 
had  fully  paid  appellant  for  all  pasturafiTQ  so  famish^. 
Respondents  denied  that  appellant  furnished  to  them  at 
any  time  the  use  of  a  stallion.  Respondents,  by  way  of 
counter-claim,  alleged  that  they  pastured  forty-seven  head 
of  cattle  for  appellant  from  August  10,  1886,  to  December 
28,  1886;  that  they  wintered  a  steer  for  him  during  the 
winter  of  1886  and  1887;  that  at  his  instance  and  request 
they  paid  out  and  expended  for  him  the  sum  of  $38  for 
threshing  his  grain  in  the  year  1886;  that  the  pasturage  of 
the  cattle  and  wintering  of  the  steer  were  reasonably 
worth  the  sum  of  $245. 

The  appellant  filed  a  reply  to  the  new  matter  contained 
in  the  answer,  denying  the  same.  He  averred  that  the 
parties  submitted  the  matters  set  out  in  the  first  count  of 
his  complaint  to  arbitration;  but  alleged  that  the  arbitra- 
tors awarded  that  the  respondents  pay  to  him,  in  full  satis- 
faction of  all  demands  then  submitted,  the  sum  of  $383.50; 
that  appellant  agreed  to  accept  that  sum,  but  that  the 
respondents  refused  to  pay  it  or  any  part  thereof.  Th^ 
appellant,  in  effect,  admitted  in  his  reply  that  respondents 
pastured  the  forty-seven  head  of  cattle  in  the  year  1886, 
but  claimed  that  they  only  pastured  them  about  two 
months,  and  that  the  pasturage  was  upon  the  lands  of 
appellant  which  were  leased  to  respondents  and  was  not 
worth  more  than  $47;  also  admitted  the  wintering  of  the 
steer,  which  he  claimed  was  not  worth  more  than  $5. 

The  action  was  tried  by  jury,  who  returned  a  verdict 
for  the  respondents,  and  upon  which  the  judgment 
iebppealed  from  was  entered. 

jS.  J,  Slater,  for  Appellant 

J.  C.  Leasure,  for  Respondents. 

Thayer,  C.  J.,  delivered  the  opinion  of  the  court 

It  appears  Jrom  the  bill  of  exceptions  settled  and  signed 
in  this  case  that  the  appellant,  at  the  trial  of  the  aotion 
in  the  circuit  court,  gave  testiiDony  teotdiag  \»  prove  tbe 
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allegations  contained  in  his  complaint  and  thereupon 
rested;  tiiat  the  respondents  then  offered  testimony  con- 
tradicting that  given  by  the  appellant,  to  which  the 
appellant's  counsel  objected  upon  the  grounds  that  it  was 
irrelevant,  immaterial,  incompetent  and  contrary  to  the 
admissions  of  respondents  in  their  pleadings.  Said  counsel 
also  objected  to  the  respondents  giving  evidence  tending 
to  prove  the  allegations  of  new  matter  contained  in  their 
answer.  The  circuit  court  overruled  these  various  objec- 
tions and  the  appellant's  counsel  saved  exceptions  to  the 
rulings,  which  present  the  only  questions  for  our  consid- 
eration herein. 

The  theory  of  the  appellant's  counsel  is»  that  the  defenses 
of  x)ayment,  settlement,  arbitration  and  award  and  pay- 
ment of  the  award,  set  forth  in  the  respondents'  answer  to 
the  complaint  in  the  action,  are  inconsistent  with  their 
denials  in  the  answer.  He  also  claims  that  the  respondents' 
admission  in  the  answer  that  they  received  the  sheep  under 
the  agreement  alleged  in  the  complaint  to  have  been 
entered  into  between  the  parties  about  April,  1883,  was 
inconsistent  with  their  denial  that  they  agreed  to  extend 
the  time  for  the  furnishing  of  the  500  head  of  ewes.  The 
counsel's  contention  is,  that  a  defense  in  the  nature  of  a 
confession  and  avoidance  cannot  be  united  with  an  absolute 
denial  of  the  matter  which  it  is  intended  to  answer.  Where 
a  defendant  in  an  answer  to  a  complaint  positively  denies 
the  facts  alleged  therein  from  which  the  plaintiff  claims  an 
indebtedness  against  him,  and  in  the  same  answer  pleads 
payment  of  the  debt,  an  accord  and  satisfaction  of  the 
claim,  or  that  it  is  barred  by  the  statute  of  limitations,  or 
any  other  defense  which  in  effect  confesses  that  th^  debt 
had  existed  against  him,  such  pleas  have  the  appearance 
of  being  inconsistent  with  the  denial.  The  Code,  however, 
permits  a  defendant  to  plead  as  many  defenses  as  he  may 
have;  and  unless  the  court  can  see  from  an  inspection  of 
them  that  they  are  necessarily  inconsistent  with  each  other 
and  cannot  all  be  true,  it  has  no  authority  to  interfere  with  the 
party's  right  to  unite  them  in  the  same  pittading.    In  this 
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case  the  circuit  court  could  not  have  determined  that  the 
defenses  contained  in  the  answer  were  not  all  true.  The 
respondents  may  never  have  agreed  to  pay  the  appellant 
for  herding,  feeding  and  taking  care  of  the  sheep  and 
lambs  delivered  to  them  and  yet  they  may  have  paid  him 
for  so  doing.  They  may  have  agreed  with  the  appellant 
to  submit  his  said  claim  to  arbitration  and  have  paid  the 
award  made  by  the  arbitrators  thereon  without  having 
been  originally  liable  for  its  payment. 

We  are  of  the  opinion  that  the  circuit  court  committed 
no  error  in  admitting  the  testimony  excepted  to  by  the 
appellant's  counsel. 

The  judgment  appealed  from  wUl  be  affirmed. 

19    840 

19    468  

22    190 
23»974 

gljg  IFllcdMayie.  M90.] 

.-^^^      KASMUS    LARSEN,    Respondent,  t;.   THE    OREGON 
f^  i«5  RAILWAY    &    NAVIGATION    CX)MPANY, 

•^  ^  Appkllant. 

33»560 

'  g   giQi         AMSWXBr-FAiLUXX  TO  REPLY  TO  Nxw  MATTER.— By  ftillng  to  raply  to  new  matter  in 

86   207J  an  answer,  eyery  material  fact  that  is  well  pleaded  therein  stands  admitted,  bat 

19   2401  ^^g^^  conclusions  need  not  be  denied. 

39     09)      .  Bailroad— Right  of  way  Thbougr  the  Public  Lands  of  the  United  Statu— 
'  Act  of  Maxch  3,  1875.— To  entitle  a  railroad  company  to  a  right  of  way  tbRmgh 

the  public  lands  of  the  United  States  as  sxainst  one  in  possession  of  such  lands^  It 
must  appear  that  such  railroad  company  compiled  with  the  act  of  oongreas  of 
March  8, 1875,— that  is,  it  must  have  filed  with  the  secretary  of  the  interior  a  copy  of 
its  articles  of  incorporation  and  due  proof  of  its  organisation  under  the  same,  and 
it  must  also  have  claimed  the  benefits  of  said  act  by  filing  with  the  register  of  the 
land-office  of  the  proper  district  a  profile  of  its  road. 
Homestead  Settlbb^Public  Lands  of  the  United  States.— When  a  homestead 
elaimant  settles  upon  the  public  lands  of  the  United  States,  and  in  due  time  files 
upon  said  homestead  claim  as  required  by  the  act  of  congress  granting  homesteads 
to  actual  settlers  upon  the  public  lands  of  the  United  States,  iaid  homestead  claim 
thus  becomes  separated  ftom  the  public  domain  and  ceases  to  be  public  lands  of 
the  United  States,  and  thereafter  a  railroad  company,  by  complying  with  the  act  of 
March  8. 1875.  does  not  acquire  a  right  of  way  through  the  homestead  claim  of  sach 
settler;  Add,  fiaihar,  that  Ihe  act  of  congress  of  March  3, 1875,  does  not  purport  to 
grant  a  right  of  way  through  the  claim  of  those  who  had  prior  to  the  tune  sadi 
right  attached  acquired  possessory  rights  in  such  public  lands,  and  that  by  the  third 
section  of  the  act  such  rights  are  only  to  be  taken  by  condemnation. 

TBBffASB— CONBTBUCTION  OP  A  RAILROAD  THROUGH   ONB'8   LaND  WrTHOOT  HiB  OOK- 

sent— Measubb  of  Daxaoes.- When  a  railroad  company,  without  the  oonaentof 
the  owner  of  land,  constructs  its  road  over  and  acroKS  such  owner's  land  and  rans 
its  cars  tbeteon  and  no  spadal  damages  are  alleged,  the  correct  meaaore  of  dob- 
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ages  is  the  dlflTerenoe  between  the  annual  rental  yalne  oi  the  premises  with  the 
railroad  track  down  and  the  road  operated  as  it  is,  and  what  the  rental  value  of  the 
premises  would  have  been  if  the  road  had  not  been  there;  and  when  it  also 
appeared  that  thd  defendant,  in  effecting  an  entry,  broke  the  plaintiiTs  elose,  but 
no  special  damages  are  alleged,  the  measure  of  damages  for  such  breaking  would 
be  such  sum  as  would  restore  the  premises  to  such  a  condition  of  safety  fi»r  use  as 
they  were  in  before  such  breaking. 

ImmucTioNs— Pbovikck  op  thx  Coubt  and  Jury.— When  an  instruction  otherwise 
proper  was  aaked  by  the  defendant,  but  said  instruction  in  effect  submitted  to  the 
Jury  to  find  firom  the  pleadings  what  was  and  what  was  not  specially  pleaded,  its 
reftisal  was  not  error.  It  is  the  proylnce  of  the  court  to  declare  what  are  the  issues 
to  be  tried  and  to  construe  the  pleadings,  and  of  the  Jury  to  find  the  facts.  The 
instruction  refased  submitted  matters  of  law  to  the  Jury  the  decision  of  which 
properly  belonged  to  the  court 

ImTBUcrioN—RxFDSKD— Error.— When  there  was  no  allegation  of  special  damages 
the  reftisal  of  the  court  to  giTO  this  instruction  was  held  erroneous:  "The 
plaintiff  haying  neither  pleaded  nor  proyed  any  ftpeeial  damages  resulting  firom  the 
alleged  frightening  of  his  horses,  he  can  reooyer  nothing  from  that  cause." 

Appeal  from  Gilliam  county:  J.  H.  Bird,  judge. 

This  is  an  action  for  trespass  alleged  to  have  been  com- 
mitted by  the  defendant  on  the  plaintiff's  lands  in  Gilliam 
county,  Oregon.  The  complaint  alleges,  in  substance,  that 
on  the  first  day  of  May,  1888,  the  plaintiff  was  the  owner 
and  in  the  possession  of  certain  real  property  mentioned 
in  the  complaint,  and  that  while  the  plaintiff  so  owned  and 
possessed  said  lands,  the  defendant  wilfully,  unlawfully, 
and  with  force  and  arms,  broke  his  close  and  entered  said 
premises,  and  that  said  defendant  at  said  time  broke  down 
a  fence  enclosing  a  portion  of  same,  and  did  so  wrong- 
fully, wilfully  and  unlawfully  without  plaintiff's  consent 
and  against  his  will,  then  and  there  construct  and  build  a 
railway  over,  through  and  across  said  premises;  that 
defendant  has,  since  said  March  1,  1888,  and  up  to  the 
date  of  the  filing  of  this  complaint,  maintained,  used, 
occupied  and  operated  said  road  over,  across  and  through 
said  premises  and  continuously  run  trains  upon  same, 
whereby  plaintiff  was  prevented  from  using,  occupying 
and  enjoying  his  said  premises  as  fully  as  he  might  other 
wise  have  done,  and  whereby  plaintiff's  horses  were 
prevented  from  watering  at  their  usual  and  customary 
watering-place  upon  said  premises,  all  to  the  damage  of 
the  plaintiff  in  the  sum  of  (l,  000,  for  which  sum  he  demands 
Judgment,  etc. 

XIXOb.— M. 
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The  answer  denies  the  allegations  of  the  complaint 
except  it  admits  that  it  built  and  operated  its  railroad 
across  said  premises  as  alleged.  By  way  of  separate 
defense  the  answer  alleges  that  on  the  first  day  of  May, 
1888,  the  tract  of  land  described  in  the  complaint  and  con- 
tinuously since  that  time  was  and  is  public  land  of  the 
United  States;  that  in  pursuance  of  the  jirovisions  of  an 
act  of  congress,  entitled,  ''An  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of  the  United  States, " 
approved  March  3,  1875,  the  defendant  duly  acquired  a 
right  of  way  upon  and  over  said  land  for  its  railroad 
extending  from  Heppner  in  Morrow  county,  Oregon,  to  a 
point  of  junction  near  Willows,  in  Gilliam  county,  Oregon, 
with  the  main  line  of  the  defendant's  railroad  from  Port- 
land, Oregon,  to  Umatilla  Junction  in  said  State;  that 
about  the  month  pf  July,  1888,  the  defendant  lawfully 
entered  into  and  took  possession  of  a  strip  of  land, 
embraced  within  and  constituting  a  part  of  the  tract  in  the 
complaint  described,  for  said  right  of  way  for  its  said  rail 
road  and  has  been  in  continuous  possession  thereof  to  the 
present  time;  that  during  the  time  it  has  been  so  in  pos- 
session, the  defendant  has  constructed  upon  said  right  of 
way  a  railroad  which  forms  a  part  of  its  said  line  from 
Heppner  to  said  point  of  junction  with  said  main  line,  and 
that  since  the  first  day  of  December,  1888,  the  said  defend- 
ant has  been  running  trains  of  cars  upon  and  over  its  said 
railroad,  and  did  so  run  its  cars  upon  and  over  the  same, 
and  on  the  twenty-eighth  of  December,  1888,  which  said 
running  of  said  cars  is  the  supposed  trespass  mentioned  in 
the  complaint. 

To  this  answer  no  reply  was  filed.    The  remaining  facts 
appear  in  the  opinion. 

W.  W.  Cotton,  for  Appellant 
A.  S.  Bennett,  for  Respondent 
Strahan,  J.,  delivered  the  opinm  of  the  oonrt 
In  disposing  of  this  appeal  it  will  be  most  oonvement  to 
first  consider  the  new  matter  in  the  answer,  amd  Uien  to 


May,  1890.]       Larsen  v.  O,  B.  &  N.  Co.  248 

Opinion  of  tbe  Go«r^-8tt»hmi,  J. 

refer  to  the  exceptions  taV^en  upon  the  trifbl,  for  the  reason 
that  if  the  answer  eontaias  suffici^t  to  give  the  def endao^t 
a  right  of  way  over  the  land  in  controversy,  the  judgment 
would  have  to  he  reversed  as  there  is  no  reply,  and  what- 
ever facts  contained  therein  which  are  well  pleaded,  stand 
admitted  on  the  recced. 

1.  The  appellant  claims  l^at  the  act  of  congress  of 
March  3,  1875  (18  Stats,  at  Large,  482),  granted  to  it  the 
right  of  way  through  the  lands  in  controversy.  So  mudu 
of  that  act  as  is  material  is  as  follows:  Be  it  enacted  by  the 
Senate  and  House  of  Bepresentatives  of  the  United  States  of 
America  in  Congress  asseiabled:  Section  1.  That  the  right 
of  way  through  the  public  lands  of  the  United  States  is 
hereby  granted  to  any  railroad  company  duly  organized 
under  the  laws  of  any  Stfbte  or  Territory,  except  the 
Districtof  Columbia,  or  by  the  congress  of  the  United  States, 
which  shall  have  filed  with  the  secretary  of  the  interior 
a  copy  of  its  ai'ticles  of  incorporation,  and  due  proofs  ol 
its  organization  under  the  same,  to  the  extent  of  one 
hundred  feet  on  each  side  of  the  central  line  of  said  road; 
also  the  right  to  take  from  the  public  lands  adjacent  to  the 
line  of  3aid  road,  material,  eanth,  stone  and  timber  neces- 
sary for  the  cdnstruction  of  said  railroad;  also  grounds 
adjacent  to  such  right  of  way  for  station  buildings,  depots, 
machine-shqps,  side  tracks,  turn-outs  and  water  stations, 
not  to  exceed  in  amount  twenty  acres  for  each  station,  to 
the  extent  of  one  station  for  each  ten  miles  of  road. 

Sec.  2.  That  any  railroad  c(Hn,pany  whose  right  of  way, 
or  whose  track  or  ros^l-bed  uppn  43u<^  right  of  way  passes 
through  any  ca^Qn*  p(^»  or  defile,  shall  not  prevent  any 
other  railroad  company  from  the  use  and  occupancy  of 
the  said  canon,  p^s  or  defile  for  the  purpose  of  its  road, 
in  comznpn  with  the  road  first  loc(M^>  or  t)he  crossing  ol 
other  railropMls  at  gr^e.  An4  the  location  pf  such  right 
of  way  throqgh  ^ny  canon,  pass  or  defiJe  ^hall  not  caose 
the  disuse  of  ikny  wagon  or  other  public  highway  now 
located  therein,  nor  prevent  the  location  through  the  same 
of  any  such  wagon  road  or  highway  where  such  road  or 
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highway  may  be  necessary  for  the  public  accommodation; 
and  where  any  change  in  the  location  of  such  wagon  road 
is  necessary  to  i)ennit  the  passage  of  such  railroad  through 
any  canon,  pass  or  defile,  said  railroad  company  shall, 
before  entering  upon  the  ground  occupied  by  such  wagon 
road,  cause  the  sanle  to  be  reconstructed  at  its  own  exi>ens6 
in  the  most  favored  location,  and  in  as  perfect  a  manner  as 
the  original  road;  provided ,  that  such  expense  shall  be 
equitably  divided  between  any  number  qf  railroad  com- 
panies occupying  and  using  the  same  canon,  pass  or  defile. 

Sec,  3.  That  the  legislature  of  the  proper  State  or  Ter- 
ritory may  provide  for  the  manner  in  which  private  lands 
and  possessory  claims  on  the  public  lands  of  the  United 
States  may  be  condemned;  and  where  such  provision  shall 
not  have  been  made,  such  condemnation  may  be  made  in 
accordance  with  section  8  of  the  act^  entitled,  *<An  act  to 
amend  an  act  entitled  an  act  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Missouri  river  to  the 
Pa^^'fic  ocean,  and  to  secure  to  the  government  the  use  of 
the  same  for  postal,  mUitary  and  other  purposes,  approved 
July  1,  1862,"  approved  July  2,  1864. 

Sea  4.  That  any  railroad  company  desiring  to  secure 
the  benefits  of  this  act  shall,  within  twelve  months  after 
the  location  of  any  section  of  twenty  miles  of  its  road,  if 
the  same  be  upon  surveyed  lands,  and,  if  upon  unsurveyed 
lands,  within  twelve  months  after  the  survey  thereof  by 
the  United  States,  file  with  the  register  of  the  land-office 
tar  the  district  where  such  lands  are  located  a  profile  of 
its  road;  and  upon  approval  thereof  by  the  secretary  of 
the  interior,  the  same  shall  be  noted  upon  the  plats  in  said 
office,  and  thereafter  all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  subject  to  such, 
right  of  way;  provided,  that  if  any  section  of  road  shall 
not  be  completed  within  five  years  after  the  location 
of  said  section,  the  rights  herein  granted  shall  be  forfeited 
as  to  any  such  uncompleted  section  of  said  road. 

It  is,  in  effect,  (daimed  by  the  appellant  that  the  grant 
made  by  the  first  section  of  tbe  act  operates  in  favor  of  all 
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railroads  passing  through  any  lands  of  the  United  States, 
notwithstanding  the  same  may  have  been  taken  as  a  home- 
stead, which  shall  locate  its  line  of  road  across  said  land 
at  any  time  before  a  patent  shall  be  issued  for  the  same. 
In  other  words,  that  a  homestead  continues  to  be  "public 
lands  of  the  United  States "  until  a  patent  issues  to  the 
homestead  claimant.  It  may  be  well  doubted  whether 
this  question  is  presented  by  this  record,  for  the  reason 
that  it  does  not  appear  that  the  appellant  has  filed  with 
the  secretary  of  the  interior  a  copy  of  its  articles  of  incor- 
poration, and  due  proof  of  its  organization  under  the  same, 
as  required  by  the  first  section  of  the  act,  nor  does  it 
appear  that  it  ever  claimed  the  benefits  of  said  act  as 
required  in  the  fourth  section,  by  filing  with  the  register 
of  the  land-ofi&ce  of  the  proper  district  a  profile  of  its 
road,  or  that  the  same  was  ever  approved  by  the  secretary 
of  the  interior. 

These  are  plain  requirements  of  the  act,  and  without 
entering  at  large  upon  their  discussion  at  this  time,  I 
think  it  sufficient  to  say  that  before  the  appellant  could 
acquire  any  rights  under  the  act  as  against  one  in  posses- 
sion of  the  land  in  question,  it  must  show  a  compliance 
with  its  terms.  But  it  is  claimed  by  the  appellant  that 
the  allegations  in  the  answer,  that  the  defendant  lawfully 
entered  into  and  took  possession  of  a  strip  of  land 
embraced  within  and  constituting  a  part  of  the  tract  in 
the  complaint  described  for  said  right  of  way  for  its  said 
railroad,  and  that  it  did  this  in  pursuance  of  the  act  of 
congress  referred  to,  shows  a  compliance  with  said  act; 
but  this  would  be  enlarging  and  extending  the  allegations 
of  the  answer  far  beyond  their  scope.  Not  only  so,  but 
the  answer  is  bad  in  substasM^e  in  failing  to  allege  what 
the  defendant  company  did  by  way  of  compUanee  with 
said  act.  It  alleges  nothing  but  legal  concdusioBS.  In 
such  case,  whepe  the  right  claimed  depends  entirely  on 
the  existence  of  facts  which  are  not  disoftosed,  the  simple 
fact  that  the  party  claimed  the  right  is  no  evidence  of  the 
existttice  of  the  necessary  facts  to  confer  it    B«t  tbawo-is 
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one  other  objection,  which,  owing  to  its  importance,  I 
think  pro})er  to  notice.  It  appears  from  the  bill  of  excep- 
tions that  the  plaintiff  settled  on  the  land  in  controversy 
as  a  homestead  in  the  month  of  December,  1886,  or  Jan- 
nary,  1887,  and  that  in  the  month  of  February,  1887,  made 
the  necessary  filing  in  the  proper  land-office  of  his  said 
settlement  and  claim. 

Inasmuch  as  no  patent  had  been  issued  for  said  land  and 
the  plaintiffs  right  thereto  was  still  possessory,  the  five 
years  not  having  expired  from  the  date  of  the  commence- 
ment of  his  residence,  the  appellant  claii!ns  that  at  the 
time  of  its  entry  thereon  the  same  was  pubMc  land  and 
within  the  power  of  congress  to  dispose  of  as  it  might 
think  fit,  and  that  the  grant  made  by  said  act  of  March  3, 
1875,  is  such  disposition,  and  counsel  cites  the  Yosemite 
Valley  case,  15  Wall.  77,  md  Frisbie  v.  WhUney,  9  Wall. 
189.  Waiving  for  the  present  the  particular  objections  to 
the  defendant's  claiih  already  pointed  out,  I  do  not  think 
the  authorities  cited  Support  the  defendant's  contention.  I 
have  no  doubt  that,  when,  in  compliance  with  the  act  of 
congress  granting  homesteads  to  actual  settlers  upon  the 
public  lands  of  the  United  States,  a  person  qualified  under 
the  act  makes  a  settlement  thereon  and  then  complies  with 
said  act,  the  land  claimed  by  the  settler  ceases  to  be  public 
lands  of  the  United  States,  and  that  congress  has  not  the 
power,  without  the  consent  of  such  settler,  to  appropriate 
said  lands  to  any  other  public  use  whatever,  nor  has  it  in 
this  instance  assumed  to  exercise  such  authority.  Such 
settlement  and  compliance  with  the  act  severs  the  land 
claimed  as  a  homestead  from  the  mass  of  public  lands,  and 
it  is  taken  out  of  the  act  of  congress  of  March  3,  supra.  This 
is  the  effect  of  the  doctrinp  of  Wilcox  v.  Jaekmrn,  13  Peters, 
498,  and  HaBtingi  A  D.  R.  R.  Co.  v.  Whitney,  132  U.  8. 
357;  and  such  is  the  construction  given  to  this  act  in 
Red  River  L.  R.  R.  Co.  v.  Sture,  32  Minn.  95.  And  this 
concludion  seems  clearly  deducible  from  the  act  itself  for 
the  reason  it  does  not  assume  to  grant  the  possessory  claims 
of  those  who  had  acquired  them  prior  to  the  time  of  com- 
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pliance  -vr ith  ihe  act  by  a  railroad  company  claiming  the 
benefit  of  the  act  for  the  reason  that  the  third  section  of 
Ihe  act  provides  for  the  condemnation  of  such  possessory 
claims.  This  provision  is  a  clear  recognition  of  such  claims 
as  against  any  corporation  claiming  by  title  subsequent  to 
their  acquisition.  But  counsel  contend  that  these  views 
cannot  be  correct  for  the  reason  the  United  States  have  in 
a  large  number  of  cases  maintained  actions  of  trespass 
against  homestead  claimants  :tor  cutting  timber  off  the 
lands  claimed  by  them,  and  he  cites  U.  S,  v.  Taylor^  35 
Fled.  Rep.  486,  U.  8.  v.  Stcyres,  14  Fed.  Rep.  824,  Ul  8.  v. 
Smith,  11  Fed.  Rep.  487,  and  U,  8.  v.  Cook,  19  Wall.  591. 
It  is  true  that  after  settlement  by  a  homestead  claimant 
and  his  incipient  compliance  with  the  act,  his  title  is 
inchoate;  he  has  that  which  will  ripen  into  a  perfect  title 
by  a  complete  compliance  with  the  act,  and  in  the  mean- 
time he  is  in  under  the  right  which  has  been  conferred  upon 
him  by  the  United  States.  Neither  the  right  to  destroy 
the  timber  growing  upon  the  land  nor  to  use  it  for  specu- 
lative purposes  is  conferred,  and  should  he  transcend  the 
power  conferred  upon  him  by  his  grantor  before  his  title 
has  matured  and  become  perfect,  no  reason  is  perceived 
why  he  might  not  be  required  to  respond  in  damages  for 
an  act  which  is.  in  its  nature,  waste. 

2.  It  appeared  upon  the  trial  in  the  court  below  that 
the  plaintiff's  entire  claim  was  worth  from  $800  to  $1,200. 
The  jury  gave  him  a  verdict  of  $600  damages.  A  oiotion 
was  made  for  a  new  trial,  which  was  overruled  by  the 
court,  in  passing  upon  which  the  learned  circuit  judge 
said:  "I  am  satisfied  that  in  all  cases  where  a  corporation 
is  a  party,  that  more  or  less  prejudice  exists,  sometimes 
for,  but  more  frequently  against,  the  corporation;  and  that 
juries  frequently  render  unjust  verdicts  in  such  cases.  In 
this  case  I  am  satisfied  that  the  jury  were  prejudiced  smd 
that  the  verdict  is  excessive,  but  I  do  not  know  it,  and 
therefore  overrule  the  motion  for  a  new  trial."  It  would 
seem  that  this  was  enough  to  have  given  the  defendant  a 
new  trial  under  subdivision  5  of  section  235,  Hill's  Code. 
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That  provision  allows  a  new  trial  when  excessive  dam- 
ages have  been  allowed,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice;  and  while  the 
finding  of  the  court  brings  the  case  substantially  within 
the  provision,  he  saw  proper  to  disallow  the  motion  for  a 
new  trial,  and  we  will  not  interfere  with  the  action  of  the 
court  in  this  particular  case,  for  the  reason  that  a  new 
trial  must  be  awarded  for  other  reasons  presently  to  be 
adverted  to.  Still,  I  am  strongly  inclined  to  think  that 
when  it  does  appear  from  the  record  that  the  damages  are 
excessive,  and  when  passion  or  prejudice  influenced  the 
jury  in  reaching  the  conclusion,  the  party  injured  is  enti- 
tled to  a  new  trial  as  a  legal  right,  and  to  refuse  it  is 
reversible  error.  These  facts  would  very  rarely  appear 
in  the  record  as  they  do  in  this  case.  But  while  we  have 
determined  not  to  award  a  new  trial  in  this  case  on  account 
of  such  excessive  damages  and  prejudice  found  by  the 
court,  their  existence  makes  it  all  the  more  imperative  on 
this  court  to  look  carefully  into  the  record  so  far  as  errors 
are  assigned,  to  ascertain  if  any  errors  occurred  at  the 
trial  prejudicial  to  the  appellant. 

3.  In  this  case  no  special  damages  are  alleged.  The 
plaintiff  was  therefore  only  entitled  to  recover  such  dam- 
ages by  reason  of  the  unauthorized  laying  of  the  defend- 
ait's  railroad  track  across  his  premises  and  the  operation 
of  the  road  as  well  as  the  actual  damages  he  sustained  by 
the  breaking  of  his  close.  In  such  case  the  correct  measure 
of  damages  is  said  to  be  the  difference  between  the  annual 
rental  value  of  the  premises  with  the  railroad  track  down 
and  operated  as  it  is,  and  what  the  rental  value  of  the 
premises  would  have  been  if  the  road  had  not  been  thera 
Bleach  v.  The  Chicago  and  Northwestern  Railway  Co.,  43  Wis. 
183.  Of  course  this  rule  would  not  include  special  dam- 
ages in  a  case  where  such  damages  are  pleaded,  and  in 
this  case  it  does  not  include  the  damages  for  the  breaking 
of  the  plaintiff's  close;  but  the  latter  item  would  only  be 
such  sum  as  would  restore  the  premises  to  sudk  a  condition 
of  safety  for  use  as  they  were  in  before  the  breaking.     No 


May,  1890.]       Larsen  v.  O.  R.  &  N.  Co.  249 

Opinion  of  the  Court^-Stmhan,  J. 

special  damages  are  alleged,  and  therefore  none  are  recov- 
erable. 

The  general  tenor  of  instrnctions  one  and  two,  which 
were  asked  by  the  defendant  and  refused  by  the  court, 
is  in  harmony  with  what  is  here  said,  and  the  sub- 
stance ought  to  have  been  given,  but  in  the  particular 
form  in  which  they  were  asked  they  left  it  to  the  jury 
to  find  out  what  was  or  was  not  specially  pleaded.  This 
was  the  province  of  the  court  and  it  did  not  err  in  refusing 
to  give  an  instruution,  which,  in  effect,  left  that  question 
to  the  jury.  But  the  defendant  also  asked  the  court  to 
give  theory  the  following  instruction,  which  was  refused: 
•'The  plaintiff  having  neither  plead  nor  proved  any 
special  damages  resulting  from  the  alleged  frightening  of 
his  horses,  he  can  recover  nothing  from  that  cause." 
This  instruction  was  refused,  and  such  refusal  was  clearly 
error.  It  impliedly  conceded  more  to  the  plaintiff  than  he 
was  entitled  to;  that  is,  it  seems  to  assume  that  if  the 
plaintiff  had  alleged  and  proved  something  of  that  kind  it 
would  have  formed  a  proper  basis  for  a  recovery,  which 
may  well  be  doubted.  But  whether  that  is  so  or  not>  such 
a  claim  was  not  included  in  the  pleadings  and  could  not 
be  considered  by  the  jury.  Evidence  which  was  properly 
excepted  to  was  also  allowed  to  go  to  the  jury  on  this  sub- 
ject, which  was  also  error.  The  case  seems  to  have  been 
tried,  so  far  as  appears,  without  any  very  definite  nrie  as 
to  its  scope  under  the  pleadings  or  the  measure  of  dam- 
i^ges,  and  entirely  at  variance  with  what  is  here  said. 

The  judgment  appealed  from  will  therefore  be  reversed 
and  the  cause  remanded  to  the  couct  below  for  a  new 
triaL 
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[  Filed  May  17,  1890.] 

J.  L.  SPERRY  A  CO.,  Appellants,  v.  H.  P.  LEWIS, 
Respondent. 

Pbomissort  Nots— Contract  to  Dbliveb  Wool.— In  an  action  on  a  prominoTy  note 
which  had  appended  to  it  on  the  same  sheet  of  paper  an  airreement  by  the  maker 
to  deliver  his  entire  wool  elip  for  a  particular  year  as  security  for  the  note,  and 
which  provided  that  the  plaintifis  were  to  sell  the  same  on  commission  and  apply 
the  proceeds  !n  payment  of  said  note;  Md,  that  a  complaint  which  was  sufficient 
In  every  other  particular,  but  did  not  allege  that  the  defendant  fisiled  to  deliverthe 
wool,  or  that  it  was  insufficient  to  pay  the  debt,  was  good  on  demurrer. 

Appeal,  from  Union  county:  J.  A.  Fee,  judge. 

This  is  an  action  founded  on  two  promissory  notes, 
which  are  alike  in  every  particular  except  as  to  amounts, 
time  of  payment,  dates,  etc.  One  is  for  $1,000,  uix>n  which 
a  payment  of  91,086.32  is  indorsed,  and  the  other  is  for 
$150.  Each  bears  interest  at  the  rate  of  ten  per  cent  per 
annum  until  paid,  and  each  note  is  past  due.  At  the  foot 
of  each  note  and  on  the  same  piece  of  paper  is  the  follow- 
ing ^Tj^iiig  signed  by  the  defendant:     ''The  above  being 

entire  wool  clip  for  188—.     In  con- 

ot agree  to  consign  to  said  J.  L.  Sperry 

nd,  Oregon,  as  soon  as  shorn,  the  whole  of 

om  all  sheep  owned  or  controlled  by , 

head;  said  wool  to  be  held  by  said  com- 
Fifcy  for  this  and  every  other  obligation  of  the 
to  said  compaq^Jl^nd  to  be  sold  by  said  com- 

panyTor on  account  on  Commission  under instruc- 

!  tions;  the  piioceeds  of  such  sale  to  be  applied,  first,  to 
any  obligation  secured  hereby,  and  the  overplus  to  be  paid 
over  to  the  undersigned." 

A  general  demurrer  was  sustained  to  the  complaint,  and 
the  plaintiffs  not  wishing  to  amend  their  complaint;  final 
judgment  was  rendered  ags^nst  them,  from  which  this 
appeal  is  taken, 

J.  W.  SheUon,  for  Appellants. 

Cage  Baker,  for  Respondent. 
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Strahan,  J.,  delivered  the  opinion  of  the  court 
There  is  no  defect  in  the  complaint,  except  the  respondent 
claims  that  the  note  and  the  writing  appended  to  it  are  to 
be  construed  together  and  constitute  one  entire  contract; 
and  that  before  the  plaintiff  can  recover  he  must  show  by 
his  pleading  that  the  wool  specified  in  the  contract  was  not 
delivered  or  that  the  same  was  insufficient  to  pay  the  debt; 
but  in  this  counsel  is  evidently  mistaken.  The  obligation 
to  pay  created  by  the  note  is  unconditional  emd  absolute, 
and  the  most  that  can  be  said  for  the  writing  appended  to 
it  is  that  the  defendant  promised  to  give  a  particular 
security  from  which  an  amount  of  money  was  expected  to 
be  received  by  the  plaintiffs  sufficient  to  pay  the  note.  It 
was  the  defendant's  duty  to  consign  his  wool  clip  to  the 
plaintiffs,  and  until  he  did  so,  no  duty  devolved  on  the 
plaintiffs  whatever.  The  complaint  alleges  the  notes  have 
not  been  paid  except  a  particular  sum  on  one  of  them,  and 
the  demurrer  admits  the  facts.  Under  this  state  of  the 
record  it  was  clearly  error  to  sustain  the  deniurrg 

The  judgment  appealed  from  will,  therefoj 
and  the  cause  remanded  to  the  court  belo^ 
to  overrule  the  demurrer,  and  for  such  Imt 
as  may  be  proper. 


.•«.! 


[Filed  UKrl9,  18M.] 

J.  T.  STOUT,  REBFOOTMBirp,  v.  WATSON  &  LUHBS  Am 
GEOR€ffiS  H£BBEBT,  AppsLLAsm 

Assignment  tor  tis  BxNiFrr  o^  Cbsditobs  Dbfinkd.— A  Toluntaiy  anignment  fbr 
the  benefit  of  enditorf  ftepliei  s  tmst  and  oontemplatei  tbe  mteryeniion  ef  a 
tnutee.  Wh^a  aoeditor,  vader  an  afreeinent  with  the  aaeigner  to  ten  the  property 
and  to  apply  tbe  proceeds  to  tbe  payment  of  bla  own  and  other  debts  of  hieaaricaor 
and  refund  tbe  sarpltBr,  ke  becomes  a  trustee  and  the  transactloD  amounts  t*a  Tol- 
untary  aMignment. 

Asbignxknt—Salk.— Sales  are  transfers  in  tbe  ordinary  course  of  bnslnew;  assignments 
oommoBly  grow  out  of  the  embarrassment  or  suspension  of  business. 

CiJB  IN  JUBOMBNT.— When  H.  &  K.  were  about  to  be  sued  for  a  debt  which  they  were 
unable  to  pay  when  it  was  due,  made  and  delivered  to  the  plaintiff  a  writing 
whezeby  they  purported  to  transfer  to  him  certain  property  which  was  nearly  all 
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they  poMeflsed,  «nd  by  the  terms  of  the  writing  the  pULintUr  waa  to  pay  himself  and 
the  men  who  had  been  working  for  H.  &  K.  about  the  mill,  and  the  i«idae  to  be 
applied  on  the  debt  of  T.  &  B. ;  hOd,  that  the  same  was  an  aasl^ment  for  the  bene- 
fit of  creditors,  and  not  being  for  the  benefit  of  all  the  crediton  of  H.  &  K.,  the 
same  was  avoided  by  section  3178,  Hill's  Code. 

Appeal  from  Wasco  county:  J.  H.  Bird,  judge. 

This  is  an  action  of  replevin  to  recover  certain  specific 
personal  property  alleged  to  be  of  the  aggregate  value  of 
11,334.96  and  for  ^66  damages  for  the  wrongful  taking 
and  detention  thereof.  The  plaintiff  recovered  a  verdict 
for  $1,037.93  damages,  upon  which  judgment  was  entered, 
from  which  the  defendants  have  appealed.  The  answer 
alleges  in  substance  that  the  property  in  controversy  at 
the  time  of  said  alleged  taking  was  the  property  of  T.  A. 
Hudson  and  C.  L.  Kelsey,  doing  business  as  partners 
under  the  firm  name  of  Hudson  &  Kelsey;  that  on  the 
twenty-first  day  of  October,  1887,  Hudson  &  Kelsey  were 
indebted  to  the  defendants  Watson  &  Luhrs  in  a  large  sum 
of  money,  and  that  they  commenced  an  action  in  the 
circuit  court  of  Wasco  county  against  Hudson  &  Kelsey  to 
recover  the  same,  in  which  action  a  judgment  was  duly 
rendered  and  given  in  their  favor  and  against  said  Hudson 
&  Kelsey  about  the  twentieth  of  December,  1887,  for 
$569.30  and  costs  and  disbursements  taxed  at  $36.20;  that 
during  the  pendency  of  said  action  and  before  judgment 
the  plaintiffs  duly  caused  a  writ  of  attachment  to  be  issued 
therein  and  placed  the  same  in  the  hands  of  the  defendant 
Greorge  Herbert,  who  was  at  said  time  the  sheriff,  for 
service,  and  that  said  sheriff,  by  virtue  of  said  writ  of 
attachment,  on  the  twenty -fourth  day  of  October,  1887, 
attached  Lnd  seized  all  of  the  property  in  controversy, 
and  after  the  entry  of  judgment,  by  virtue  of  an  execution 
duly  issued  thereon,  he  duly  sold  all  of  said  property  and 
applied  the  proceeds  on  said  execvlion,  and  that  the  same 
was  insufficient  to  satisfy  said  execution* 

J.  J.  Balleray,  for  AppeMants. 

F.  P.  Maya,  for  Respondent 
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Strahan,  J.,  delivered  the  opinion  of  the  court 
The  only  questions  presented  for  review  on  this  appeal, 
material  to  be  noticed,  are  presented  by  the  instructions 
which  the  defendant  requested  at  the  trial  and  whicli  were 
refused  by  the  court.  The  plaintiff  testified  without  objec- 
tion, among  other  things,  as  follows:  I  know  all  about 
the  property  described  in  the  complaint;  on  October  22, 
1887,  it  belonged  to  Hudson  &  Kelsey;  it  was  sold  to  me 
October  22,  1887;  I  believe  I  owned  it  on  October  24th;  I 
came  by  it  by  bill  of  sale  given  by  Hudson  &  Kelsey;  the 
bill  of  sale  is  in  writing ;  it  was  transferred  to  me  on  the 
twenty-second  day  of  October,  1887;  on  the  morning  of  the 
twenty-second  Mr.  Hudson,  accompanied  by  Mr.  McAllis- 
ter, came  down  to  the  mill;  Hudson  came  into  the  engine 
room  and  called  me  out  and  gave  me  the  bill  of  sale;  I  took 
it  and  read  it;  I  asked  him  how  much  the  indebtedness  to 
the  men  amounted  to;  he  told  me  he  did  not  know  exactly, 
but  he  thought  about  $650;  he  then  said  he  wanted  me  to 
take  the  bill  of  sale  and  the  property  and  pay  myself  and 
the  men:  I  told  him  I  would  do  it:  he  referred  to  the  men  in 
the  mill;  it  is  stated  in  the  bill  of  sale;  I  did  not  know  exactly 
who  they  were  or  how  much  was  owing.  After  describing 
the  property  and  giving  other  testimony  not  necessary 
to  be  noticed,  the  witness  further  testified  that  he  had  no 
other  agreement  except  what  was  contained  in  the  bill  of 
sale,  and  that  was  all  the  agreement  he  ever  had  with 
Hudson,  and  that  there  was  no  agreement  outside  of  the 
bill  of  sale.  The  writing  called  a  bill  of  sale  was  then 
offered  in  evidence  and  is  as  follows: 

*  'Know  all  men  by  these  presents :  That,  in  consideration  of 
a  large  sum  of  money  due  him  from  us  as  wages  for  engineer 
in  the  saw-miU  operated  by  us  near  Wyeth  station,  Wasco 
county,  Oregon,  and  the  further  consi^  n*ation  of  his 
assuming  and  agreeing  to  pay  to  the  several  workmen  in 
said  mill  the  wages  due  them  by  us,  and  the  further  con- 
sideration of  his  assuming  and  agreeing  to  pay  to  Tatum 
A  Bowen,  of  Portland,  Oregon,  such  portion  of  the  amount 
due  to  them  by  us  for  machinery  and  material  purchased  by 
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US  for  use  in  connection  with  said  mill  as  shall  remain  to  him 
after  paying  the  above-mentioned  claims,  we  do  hereby 
grant,  sell,  transfer  and  deliver  unto  John  Stout,  his  heirs, 
executors,  administrators  and  assigns,  the  following  goods 
and  chattels,  viz :  AU  the  railroad  cross-  ties  now  at  the  said 
saw-mill,  amounting  to  about  3,000;  also  all  the  lumber, 
amounting  to  about  30,000  feet;  also  all  the  slab  wood, 
amounting  to  about  200  cords,  and  also  all  the  saw  logs, 
amounting  to  about  50,000  fe^t,  and  also  all  other  materis^ 
now  at  said  mill.  To  have  and  to  hold  all  and  singuUtf 
the  said  goods  and  chattels  forever.  And  the  said  grantors 
hereby  covenant  with  the  said  grantee  that  they  are  th^ 
lawful  owners  of  said  goods  and  chattels ;  that  they  ar^ 
free  from  all  encumbrances;  that  they  have  good  right  to 
sell  the  same  as  aforesaid,  and  that  they  will  warrant  and 
defend  the  same  against  the  lawful  claims  and  demands 
of  all  persons  whatsoever.  In  witness  whex-eof,  the  said 
grantors  have  hereunto  set  their  hands  this  Octob^  21, 
1887. 
*  'Witness :  *  'Hudson  &  Kelsey. 

"Frank  Cloutman." 

At  the  conclusion  of  the  evidence  the  defendants'  counsel 
asked  the  court  to  give  these  two  instructions,  which  were 
refused  and  exceptions  duly  taken:  *1.  The  written 
instrument  introduced  in  evidence  in  this  cause  purporting 
to  be  a  bill  of  sale  from  Hudson  <&  Kelsey  to  th^  plaintiff  is 
not  and  did  not  make  an  actual  sale  from  Hudson  &  Kelsey 
to  said  plaintiff,  but  was  an  assignment  to  him  for  the 
benefit  of  creditors.  2.  Under  the  evidence  in  this  case, 
the  plaintiff  has  shown  no  title  to  the  property  sufficient  to 
sustain  a  recovery  in  this  cause,  and  you  should  therefore 
find  for  the  defendant." 

These  instructions  present  substantially  the  same  ques- 
tion, and  that  is,  whether  the  writing  offered  in  evidence 
is  a  bill  of  sale  vesting  title  to  the  property  in  controversy 
in  the  plaintiff  or  an  assignment  for  the  benefit  of  the  cred- 
itors of  Hudson  &  Kelsey. 

1.    The  appellants'  contention  is  that  the  writing  referred 
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to  in  the  first  instruction  refused,  is  a  voluntary  assign- 
ment made  by  Hudson  &  Kelsey  for  the  benefit  of  a  part 
only  of  their  creditors,  and  that  not  being  for  the  benefit 
of  all  their  creditors,  it  is  void  under  the  statute.  Burrill 
on  Assignments,  §  3,  says:  '<A  voluntary  assignment  for 
the  benefit  of  creditors  implies  a  trust  and  contemplates 
the  intervention  of  a  trustee.  ♦  *  ♦  Assignments  may 
be  made  to  the  whole  body  of  creditors  or  to  particular 
creditors  or  they  may  be  of  all  or  a  part  of  the  debtor's 
property;  but  unless  a  trust  is  thereby  created  by  the 
assignor  in  |avor  of  creditcgrs,  such  instruments  are  not 
within  the  class  of  instruments  known  as  assignments  for 
creditors. "  Further :  *  *  And  when  the  creditor  undertakes, 
under  an  agreement  with  the  assignor,  to  sell  the  property 
and  apply  the  proceeds  to  the  payment  of  his  own  and  other 
debts  of  his  assignor  and  refund  the  surplus,  he  becomes  a 
trustee  and  the  transaction  amounts  to  a  voluntary  assign- 
ment." Truitt  V.  Caldioell,  3  Minn.  364;  Page  v.  Smith,  24 
Wis.  368.  And  it  was  held  in  Murphy  v.  Caldwell,  50  Alab. 
461,  that  when  a  debtor  made  an  absolute  conveyance  of 
all  his  property  to  one  of  his  creditors  in  consideration  of 
his  grantee's  paying  certain  other  creditors,  the  same  was 
a  general  assignment.  The  distinctions  between  an  assign- 
ment and  a  sale  are  too  marked  to  be  misunderstood. 
Sales  are  transfers  in  the  ordinary  course  of  business; 
assignments  commonly  grow  out  of  the  embarrassments  or 
suspension  of  business.  A  sale  is  usually  for  a  considera- 
tion acfually  paid,  or  agreed  to  be  paid,  and  created  or 
passing  simultaneously;  an  assignment  is,  in  most  cases, 
for  a  consideration  already  executed,  as  for  a  precedent  or 
subsisting  debt  Burrill  on  Assignments,  §  4.  These 
citations  sufficiently  show  the  nature  of  an  assignment  and 
the  differences  between  an  assignment  and  a  sale;  and 
applying  what  is  laid  down  as  elementary  law  by  this 
author  to  the  instrument  offered  in  evidence  in  this  case, 
there  is  no  mistaking  its  character.  It  was  made  to  one 
creditor  for  his  own  benefit  and  the  other  laborers  in  the 
rail!  with  a  residuary  clause  in  favor  of  Tatum  &  Bowen. 
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The  plaintiff  was  made  trustee  of  the  property  conveyed, 
with  power  to  convert  it  into  money  and  pay  his  own  debt, 
and  the  debts  of  the  other  creditors  provided  for  in  the 
assignment  In  addition  to  this,  there  had  been  no  negotia- 
tions whatever  between  the  plaintiff  and  Hudson  &  Kelsey 
before  the  instrument  was  executed.  In  fact,  the  first 
notice  the  plaintiff  had  of  the  so-called  purchase,  Hudson 
came  down  and  called  him  out  of  the  engine  room,  explained 
to  him  the  nature  of  the  instrument  and  asked  his  consent 
thereto.  The  action  which  resulted  in  a  judgment  against 
Hudson  &  Kelsey  was  then  impending  and  ftiey  knew  it 
We  therefore  think  the  instrument  under  which  the  plaintiff 
claims  title  was  an  assignment  and  not  a  bill  of  sale. 

2.  But  a  valid  assignment  passes  the  title  to  the 
assignee  as  effectually  as  a  bill  of  sale,  and  such  was  the 
effect  of  the  instrument  referred  to  unless  the  same  is  void 
under  the  statute.  Section  3173,  Hill's  Code,  provides: 
•*No  general  assignment  of  property  by  an  insolvent  or 
in  contemplation  of  insolvency,  for  the  benefit  of  creditors 
shall  be  valid  unless  it  be  made  for  the  benefit  of  aJl  his 
creditors  in  proportion  to  the  amount  of  their  respective 
claim.*'  The  evidence  shows  conclusively  that  Hudson  & 
Kelsey  were  insolvent  at  the  time  they  made  this  assign- 
ment; that  is,  they  were  not  able  to  pay  their  liabilities  as 
they  matured  in  the  ordinary  course  of  business,  and  it 
tends  very  strongly  to  prove  that  the  assignment  was 
made  in  contemplation  of  insolvency.  Mr.  Hudson  testi- 
fies that  at  the  time  he  made  the  instrument  in  question 
he  knew  that  the  plaintiffs  were  going  to  sue  his  firm,  but 
he  did  not  know  that  they  were  going  to  attach.  Watson 
&  Luhrs'  debt  was  due  and  their  debtors  had  no  money 
wherewith  to  pay  it  The  obvious  import  of  the  transac- 
tion is  that  Hudson  &  Kelsey  had  become  involved  beyond 
their  ability  to  pay,  and  knowing  that  Watson  &  Luhrs 
were  about  to  endeavor  to  enforce  the  collection  of  their 
claim  by  law,  H.  &  K.  wished  to  give  a  preference  to  the 
laborers  who  had  remained  with  them  and  assisted  them 
in  their  business  in  the  hope,   and  no  doubt  under  the 
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promise,  that  their  claims  should  be  met  This  instru- 
ment was  executed  in  furtherance  of  that  purpose,  and, 
independently  of  the  statute,  it  was  a  worthy  one.  Its 
object  was  to  give  the  day  laborer  his  wages;  but,  how- 
ever honest  the  intent  or  worthy  the  purpose,  an  instru- 
ment executed  tn  violation  of  the  statute  or  contrary  to  its 
provisions  must  fail.  The  court  has  no  power  or  discre- 
tion in  such  case.  The  two  instructions  above  set  out 
were  correct  statements  of  the  law  as  applied  to  the  facts 
of  this  case  and  should  have  been  given.  It  is  true  they 
would  have  precluded  recovery  by  the  plaintiff,  but  that 
arose  out  of  the  inherent  weakness  of  his  case. 

3.  And  this  reminds  us  that  at  the  close  of  the 
plaintiffs  evidence  the  defendant  moved  for  a  non-suit, 
which  was  refused,  to  which  an  exception  was  taken. 
This  motion  should  have  been  allowed.  The  plaintiff  had 
no  other  evidence  whatever  of  his  title  to  the  property  in 
controversy  except  this  assignment,  which  we  have 
already  indicated  was  void  under  the  statute. 

In  this  case  it  appears  that  the  property  in  controversy 
was  sold  by  Herbert  as  sheriff  before  the  commencement 
of  the  action  and  the  proceeds  applied  on  the  execution. 
None  of  the  defendants  being  actually  in  possessipn  of 
the  property  when  the  action  was  commence,  would 
replevin  lie  in  any  event?  The  question  is  not  made  in 
the  record  and  we  make  no  decision  upon  it.  Wells  on 
Replevin,  §  134.  So  Watson  &  Luhrs  never  had  posses- 
sion of  the  property.  The  sheriff  took  it  under  their 
attachment  and  sold  it  for  their  benefit  under  a  regulai 
execution.  Did  that  subject  them  to  this  action?  Wella 
on  Replevin,  §  142. 

The  judgment  will  be  reversed  and  the  cause  remanded 
to  the  court  below  with  directions  to  sustain  defendant's 
motion  for  a  non-suit. 

XIX.0b.-47. 
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STATE  OF  OREGON,  Respondent,  v.  HENRY  WRIGHT 
AND  JAMES  ALLEN,  Appellants. 

Ihdictment—Whsn  SurrraKNT  Uitdir  Section  1270,  Hill*i  Code.— Under  thia  aectkm 
when  the  forms  of  indictment  given  in  the  appendix  to  the  Code  are  inapplicable, 
other  forma,  as  nearly  similar  as  the  case  will  permit,  may  be  a<>ed. 

BUIUSLARY— INDICTMKNT  UMDEB  SECTIOII  1760,  HlLL'8  CODB— NAME  OF  THE   OWNER  OF 

THE  House  Broken  Not  Given  in  the  Indictment.— Form  Na  13  given  in  the 
appendix  to  the  Code  is  for  the  crime  of  burglary  defined  by  section  1758  and  is 
aufficient  though  it  doee  not  give  the  name  of  the  owner  of  the  building.  An 
indictment  for  burglary  under  section  1760,  otherwise  sufficient,  which  does  not 
give  the  name  of  the  owner  of  the  buildiog  broken  and  entered,  is  sufllcient  under 
section  1270  of  the  Code.  Such  an  indictment  is  as  nearly  simUar  to  the  form  given 
in  the  appendix  to  the  Code  as  the  natore  of  the  case  would  permit 

Appeal  from  Union  county:  Jas.  A.  Pee,  judge. 

The  grand  jury  of  Union  county,  Oregon,  returned  into 
court  the  following  indictment,  omitting  the  caption  and 
introductory  part:  **Henry  Wright  and  James  Allen  are 
accused  by  the  grand  jury  of  the  county  of  Union,  and 
State  of  Oregon,  by  this  indictment,  of  the  crime  of  bur- 
glary, committed  as  follows:  The  said  Henry  Wright  and 
James  Allen,  then  and  there,  acting  together,  on  the 
twenty-eighth  day  of  November,  A.D.,  1888,  in  the  county 
of  Union  and  State  of  Oregon,  unlawfully,  feloneously  and 
burglariously  broke  and  entered  a  granary,  the  same  being 
then  and  there  a  building  in  which  there  was  at  the  time 
property  kept,  to  wit,  wheat,  the  same  being  then  and  there 
the  personal  property  of  one  John  N.  Smith,  with  the 
intent  then  and  there  and  thereby  they,  the  said  Henry 
Wright  and  James  Allen,  the  said  wheat  so  kept,  in  said 
granary  as  aforesaid,  unlawfully  and  feloneously  to  take, 
steal  and  carry  away,  contrary  to  the  statutes  in  such  cases 
made  and  provided,  and  against  the  i>eace  and  dignity  of 
the  State  of  Oregon. 

•*  Dated  at  Union,  in  the  county  aforesaid,  this  twenty- 
sixth  day  of  September,  A.D.,  1889. 

**  J.  L.  Rand,  district  attorney.*' 

The  defendants  were   duly    tried  thereon  and  found 
guilty  by  a  jury  and  sentenced  to  the  penitentiary  for  the 
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term  of  three  years  each.  After  their  conviction  and 
before  sentence  they  moved  an  arrest  of  judgment  for  the 
reason  the  name  of  the  owner  of  the  building  alleged  to 
have  been  broken  by  them  is  not  stated  in  the  indictment. 
This  motion  was  overruled  by  the  court,  to  whidi  an 
exception  was  taken,  and  that  presents  the  sole  question 
on  this  appeaL 

T.  ff.  Orawfordy  for  Appellants. 

J.  L.  Rand,  district  attorney,  and  J.  J.  hcMeray,  for 
Resxx>ndent. 

Strahan,  J.,  delivered  the  opinion  of  the  court. 

The  motion  to  arrest  the  judgment  made  by  the  api)el- 
lants  presents  but  one  question  and  that  is  the  sufficiency 
of  the  indictment.    The  point  of  objection  is  that  in  an 
indictment  for  the  crime  of  burglary  the  ownership  of  the 
building  broken  must  be  alleged.     To  support  this  conten- 
tion counsel   for  appellants  cites   these  authorities:    1 
Bishop's  Cr.  Pr.,  §§  137,  573,   586;    Cbm.  v.  JPferrfe,  108 
Mass.  1,  3;  StaU  v.  Brant,  14  Iowa,  180;  Ftds  v.  StaU,  5 
Am.  Cr.  R.  96;  Beall  v.  Staity  63  Ala.  460;  StaU  v.  Fockler, 
22  Kan.  542;  State  v.  Morrissey,  22  Iowa,  158;  Wallace  v. 
State,  63  111.  451;  Jackson  v.  StaU,  55  Wis.  589.    There  is 
no  doubt  of  the  common  law  rule,  and  that  these  authori- 
ties correctly  declare  it;  and  if  the  principle  is  unaffected 
by  our  Ck)de  of  Criminal  Procedure,  the  judgment  appealed 
from  is  erroneous  and  must  be  reversed. 

Section  1269,  Hill's  Code,  gives  a  general  form  of  indict- 
ment, which  may  be  readily  varied  by  the  prosecutor 
without  changing  its  substance,  so  as  to  reach  any  crime 
defined  and  made  punishable  by  the  Code;  and  section 
1270  is  as  foUows:  *<The  manner  of  stating  the  acts  con- 
stituting the  crime,  as  set  forth  in  the  appendix  to  this 
Code,  is  suiBcienty  in  all  cases  when  the  forms  there  given 
are  applicable,  and  in  other  cases  forms  may  be  used  as 
nearly  similar  as  iSbe  nature  of  the  case  will  permit  ^^ 

Turning  to  the  appendix  we  find  but  one  fbrm  given 
for  the  crime  of  burglary,  which  is  No.  18,  and  is  as 
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fcdlows:  ''Broke  a^id  entered  in  the  night-time,  adwelling- 
house,  in  which  there  was  at  the  time  a  human  beings 
namely,  one  0.  D.  (or  whose  name  m  unknown  to  the  grand 
jury,  as  the  case  may  be),  with  intent  to  commit  larceny 
(or  other  crime,  desctibing  it  generally)  therein,  by 
forcibly  bnrstmg  or  breaking  the  wall  (or  an  outer  door  or 
a  window,  or  shutter  of  a  window)  of  such  house  (or  as  the 
case  may  be)." 

This  form  is  for  the  crime  of  burglary  defined  by  section 
1758,  HilTs  Code,  which  is  for  breaking  and  Entering  such 
dwelling  in  the  night-time  with  a  particular  feloneous 
intent  or  the  commission  of  certain  acts  therein  after  entry. 
Seeti^i  1759  declares  the  same  acts  punishable  when  coin- 
Badtted  in  the  day-time,  and  the  punishmelit  is  graded  to 
about  one-tMrd  less  punishment  than  the  preceding  section. 

Section  1760  defines  ttie  crime  for  Which  the  appella&ts 
were  convicted.  It  provides:  ''If  any  person  shall  break 
'  and  enter  any  building  within  the  curtilage  of  any  dwelling- 
bouse,  but  not  forming  a  part  thereof,  booth,  tent,  railway 
car,  vessel,  boat  or  other  structure  or  erection  in  which 
any  property  is  kept,  with  intent  to  steal  therein,  or  to 
commit  any  felony  ther^n,  such  person  shall  be  deemed 
guilty  of  burglM'y,  and  punished  by  imprisonment  in  the 
penitentiary  not  l^ss  thaoi  two  nor  more  than  five  yeatrs." 

It  will  be  observed  that  the  form  of  indictment  for 
burglary  under  section  1758  does  not  give  the  name  of  the 
owner  of  the  building  charged  to  have  been  broken  and 
entered.  Under  the  language  of  the  C!ode,  and  the 
repeflkted  decisions  of  this  court,  stech  an  indictment  would 
be  held  good  m  this  State,  and  I  thaak  we  are  bound  to  give 
some  effect  to  the  latter  part  of  section  1270,  snpra,  and  to 
hold  an  indictment  good  when  no  form  is  giv^i  in  the 
appendix,  but  where  the  form  actually  used  is  as  nearly 
similar  to  the  forms  givet  in  the  appendix  as  the  natare 
of  the  case  would  pmrlnit  It  was  nof  claimed  in  this  case 
that  the  form  c>f  this  indictment  was  not  as  nearly  sinula* 
to  the  form  given  ia  the  appendi&E  as  tin  mature  of  thecaise 
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wouM  i)6nmt,  or  that  its  form  was  objectionable  in  my 
^vay  except  in  the  pMrtioular  pointed  out. 

Within  .the  principle  of  the  Code  referred  to,  we  think 
Ibe  indictment  was  sufficient  and  that  the  court  did  not  err 
HI  overruling  appellants'  motion  in  arrest  of  judgment 
The  judgment  must  therefore  be  affirmed. 


rFU«d  ¥1^1$!.  2080.1 

JOHN  WEIDEBT,  Respondent,  v.  STATE  INSURANCE 
CO.,  Appellant. 

CoirrBACT  OF  nnuxANcai— PminciPAL  Aim  AosfT.— OcmtrMtf  of  Infttranoe  mtitt  haye 
effect  like  all  other  written  eontraota.  The  Infeentfon  of  the  partlea  moat  gorem 
and  eontrol,  and  when  the  laofuagQ  ued  la  plain  and  anamhigiuMU,  Ihe  Intantteo 
of  the  parties  to  the  contract  mnat  he  gathered  flram  the  langnaga  nied  thetola.  In 
snchcaae  the  office  of  the  ooartU  to  aaoeiialn  the  laoguafe  need  and  tiMn  enlbMO 
It  according  to  its  legal  efl^ct;  and  when  ao  agmrt* f  anthwHy  te  limited  and  tha 
party  with  whom  he  oontracta  has  noiloe  of  rach  Hmitalion  or  want  of  anthorifcf  in 
the  agent,  under  no  drcumftances  can  the  iffinoipal  be  hound  beyond  the  agent's 
authority. 

Fducy  or  Iii8€RAKCi— PaxHCXPAL  AiTD  AoBRT.— When  a  polity  ooBtadnad  an  eapnm 
limitation  on  the  power  of  agents,  an  agent  has  no  legal  right  to  eontiaet  as  agateit 
the  company  with  a  party  haying  actoai  knowledge  of  suoh  want  of  authority  so  as 
to  change  the  terms  of  the  contract,  or  to  dispense  with  the  perfonuuMe  of  any 
part  of  the  consideration,  either  by.parol  or  in  writing;  and  a  pasty  1^  aoceptiag  a 
policy  containing  such  limitation  upon  the  powesi  of  the  agant,  is  estopped  tnm 
setUngrnp  powers  in  the  agent,  at  the  time,  in  opposition  to  the  oon^Mons  and 
limitations  in  the  policy. 

PuiiaPAL  AUD  Aonn^ExmiT  oy  AasHVs  Fowna.*Ag«nli  of  nndaravltan  at  a 
distance  from  ther principals  are  etthor  general  or  spoolal  agents  rnssss^ng  piinsiy 
or  limited  powers  depending  on  the  terms  of  the  grant  of  power,  or  powess.  •xm- 
cised  with  the  asMnt  of  the  prtneipais;  and  the  extent  of  their  power  is  to  he 
deterqiined  by  the  same  rules  that  cantiei  in  req>ect  to  other  agencies. 

CoNTEACT  OF  INSUKAKCB— Smcial  AGiinrs.— In  coso  of  a  special  agpsnt  the  assued 
most,  at  his  peril,  know  whether  the  act  rdied  on  is  within  the  seope  of  the  ofiars 
real  or  apparent  authority. 

WainxN  OoimACiB-CoirTBiPOBAiraovi  A«nBXMXMfe  Msnoao.^When  the  terms  of 
an  agneement  haye  been  reduced  to  writing  by  the  parties*  it  is  to  be  c 
wt**^*"g  aU  those  tepBs;  all  antecedent  and  contemposaneons  osit  ( 
axe  morged  in  the  writing.    In  such  ease  the  writing  la  the  sole  evldeMMiriiioagree- 
ment,  unless  a^yflafce  or  ippeiliothin  in  ihe  writing  is  put  intsiahytheflisd 
i^  or  when  tto  vaMity  af  fhoapof  niit  is  the  liMt  is  dl^pata. 

►J^,aTH4ifio».— Whni> it  appeared  that  aparty  hnd  two  temishad 
lintke  asaaa  ^rtrtsity,  and  there  was  a  question  wWehvashlasesldene^ii 
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wno  not  enoTl^ehatfial  oeoct  toaapglnda  evideooe  on  talac 

lngt»aiMMs«t-vhl4ii*Mfrhfhad|honoetihmiture.   Suoh  Ihet^  was  «)0] 

gifnaiiyaidlB  ilimasrfaJB^tfieiBmllLiii.  

■KAnnsa  Diuinicnaii  •m  a  Mjommal  Wutt  Not  m  laa  Duiwiipnii  Bpr  Wm 
PMVD^^n-an  actla»4m  apoUay  of  insaasaee,  whantbrplatntlff  aUsvsa  Ihsi  ha 
du^pndanaadallthaooBditionsof  saUeonhraot  on  his  pact,  and  npoBtbrtrtid 
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■eeki  to  proTe  that  the  defendant  walred  the  perfonoAnoe  oi  certain  oonditioBa  of 
<iie  policy,  and  rellee  solely  upon  soch  walyer;  yiuere,  whether  or  not  it  if  eompe- 
tLnt  for  the  court  to  instruct  the  Jury  on  a  material  iosae  ontaide  of  the  pleadiBfl^ 
sncgested  but  not  decided,  because  the  question  was  not  made  at  the  triaL 

PoucT  OF  iMsuftAMCB— CoKDinoMB— PBoor  OP  L08B.— When  a  policy  of  insurance 
required  the  assured  to  make  certain  speelfle  proolii  in  ease  of  loss,  such  require- 
ments are  conditions  to  be  complied  with  by  the  assured  before  he  haa  any  legal 
claim  against  the  company  for  loss,  and  in  such  case  all  the  conditions  must  be 
substantially,  if  not  strictly,  complied  with  or  no  recoTcry  can  be  bed. 

WAnrxR— Facts  Examiiixd  amd  Held  iMSumctsMT.— The  facts  examined  and  held 
th&t  the  condition  of  the  policy  as  to  proof  of  loss  were  not  walyed,  and  that  there 
was  not  sufficient  eyidence  to  carry  that  question  to  the  Jury. 

WAiTKn^EbTOPPXL.— A  waiyer  that  would  pieelude  the  deftndant  from  relying  on 
the  teims  of  the  poUey  must  be  in  the  nature  of  an  estoppel  The  eompany  must, 
by  some  act  of  an  agent  haying  real  or  apparent  anthortly,  have  dane«r  said  aome- 
thlag  that  induced  the  plalntiif  to  do  ox  forbear  to  do  unraMhiag  whereby  he  was 
prejudiced. 

FoucT— CoMDmoNS— Failurb  of  AaBUBKD  to  M AKS  Pboofb.— When  a  fkllnre  to 
comply  with  the  conditions  of  a  policy  is  due  wholly  to  the  fault  of  the  insoied,  the 
general  doctrine  seems  to  be  that  the  policy  is  dead  and  cannot  be  reviyed  by  any- 
thing short  of  a  new  consideration  or  an  express  waiyer  on  the  part  of  the  insussr. 
If  no  proofs  are  seryed  in  time,  and  the  insurer  has  done  nothing  to  induce  the 
omission,  the  insured  has  lost  all  rights  under  the  policy,  and  the  insurer  is  not 
bound  to  specify  its  defenses,  nor  does  it  waiye  those  not  specified. 

PoucT— TxBMS  OF  AS  TO  WAiyxB.— Where  a  policy  contained  an  enumeration  of  par- 
ticnlaiB  that  should  not  constitute  a  waiyer  of  its  terms  or  conditions  in  an 
action  thereon,  it  may  rely  upon  the  terms  of  the  policy  unleai  preeluded  by  fkaad 
or  by  such  facts  as  would  constitute  an  eatoppeL 

NoN-Buii^-OccuFANCY  OF  THK  DwxLLUfo-HousB  IKSUKU).— On  motlon  for  a  non-aalt, 
the  facts  examined  and  held  that  the  dwelling-house  insured  was  not  occupied  at 
the  time  of  the  loss  within  the  meaning  of  the  policy. 

Policy  of  Imbueanck— Pkopxety  Umoocttpikd.— The  application  for  a  policy  of  insuI^> 
ance  proyided  that,  "in  esse  any  of  said  property  shall  be  or  become  yacant  or 
unoccupied,  the  said  policy  shall  remain  suspended  and  be  of  no  effect  in  respeet  to 
any  of  these  contingencies;"  and  farther  proyided  that  if  any  change  shalitakc 
place  in  the  oecsfMncy  of  said  premises  •  •  •  "without  being  immediately 
potified  and  its  consent  thereto  obtained  in  writing  and  endowed  hereoa  and 
fdgned  by  the  president  or  secretary  of  this  company,  thit  poiioy  sbaU,  in  eliker 
(Byent,  immediately  thereafter  be  null  and  yoJd";  and,  fbrther,  that  *nhl8  oosapany 
shall  not  be  liable  for  any  loss  or  damage  while  the  aboy^^nentlooed  premtaes 
shall  be  yacant  or  vnoccupiefV*;  hdd,  that  while  the  premises  insured  were  not 
occupied  the  policy  was  suspended,  and  if  the  loss  occurred  during  said  time  there 
was  no  liability  on  the  policy.  For  a  dwelUng-hfOuae  to  be  occupied  within  the 
meaning  of  this  policy  it  must  be  used  by  human  beings  as  their  onHomary  piaoe 
9f  abode. 

Appeal  from  Umatilla  county:  Jas.  A.  Feb,  judge. 

On  the  twenty-eighth  day  of  March,  1888,  the  defendant 
insured  the  plaintiff's  house  and  certsfai  hooadaokl  goods 
therein  against  loss  or  damage  by  fire.  On  the  ninth  of 
July  of  the  same  year  said  house  and  goods  were  -destroyed 
by  fire,  and  this  action  is  brought  toTooo^FBr  13ka  anKxiiit 
of  such  policy,  which  is  f350.    The  pistotUTtaiid  }fBigmtsa% 
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for  the  full  amount  claimed,  from  which  this  appeal  is 
taken. 

The  complaint  is  in  the  usual  form  in  such  cases.  On 
the  subject  of  the  loss  and  proof  thereof  it  has  this 
averment:  **That  on  the  ninth  day  of  July,  A.  D.  1888, 
said  dwelling-house,  with  said  beds,  bedding  and  house- 
hold furniture  therein,  were  totally  destroyed  Ijy  fire; 
*  *  *  that  immediately  thereafter  plaintiff  furnished 
the  defendant  with  proof  of  his  said  loss  and  interest,  and 
otherwise  performed  all  the  conditions  of  said  policy  on 
his  part  to  be  performed." 

The  answer  denies  each  of  the  allegations  of  the  com- 
plaint except  the  issuing  of  the  policy  and  the  loss.  It 
also  contains  the  following  new  matter:  "  That  the  basis 
of  said  policy  of  insurance  is  the  written  application  of  the 
plaintiff  therefor,  and  that  said  policy  was  so  made  and 
issued  upon  and  under  said  application  and  upon  and 
under  the  statements,  representations,  agreements  and 
warranties  therein  contained.  Among  other  things  said 
application  contained  the  following  provisions,  to  wit: 
••Application  is  made  by  John  Weidert,  of  Vansycle 
Canyon,  county  of  Umatilla,  State  of  Oregon,  for  insurance 
against  loss  or  damage  by  fire  by  the  State  Insurance 
Company  in  the  sum  of  three  hundred  and  fifty  dollars, 
for  the  term  of  one  year  from  the  thirteenth  of  March, 
1888,  by  a  policy,  the  usual  conditions  of  the  company, 
based  upon  the  terms,  agreements  and  statements  herein 
and  hereon,  on  the  property  hereinafter  described.  The 
applicant  agrees  that  all  valuations  are  made  by  such 
applicant,  and  that  the  company  is  not  to  pay  in  case 
of  loss  to  exceed  three-fourths  of  the  actual  cash  value 
of  any  building ;  that  if  this  application  does  not  truly 
answer  the  following  interrogatories,  and  correctly 
describe,  state  and  make  known  the  property,  the  value, 
the  title,  the  location,  the  exposures,  the  occxEpancy, 
the  liens  and  incumbrances  thereon  and  interest  therein, 
,or  if  any  misrepresentations  or  omissions  to  make  known 
any  and  all  facts  material  to  the  risk  are  made  herein  or 
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hereon,  then  the  said  policy  shall,  in  either  event,  be  null 
and  void.  The  applicant  further  agrees  that  if  the  appli- 
cant or  any  one  else  shall  have  or  shall  hereafter  make  any 
other  insurance  on  the  property  herein  named  or  any  part 
thereof,  or  if  there  be  any  change  or  alteration  either  in 
the  tenants,  title,  incumbrances,  occupancy,  stove  pipes 
passin|f  through  the  roof  or  sides  of  the  building  or  the 
erection  of  buildings  or  e:(posures,  or  if  si^d  property 
shall  be  conveyed  or  incumbered,  in  -whole  or  in  part, 
whether  by  judgment,  mechanics'  lien,  judicial  decree, 
» mortgage,  voluntary  transfer  or  otherwise,  or  in  case  any 
Lof  said  property  shall  be  or  become  vacant  or  unoccupied, 
that  the  said  policy  shall  remain  suspended  and  be  of  no 
effect  in  respect  to  any  of  these  contingencies,  unless  notice 
shall  be  given  to  this  company,  and  its  consent  obtained 
in  writing,  and  the  same  be  endorsed  upon  the  policy  by 
the  secretary  before  loss  or  damage  shall  occur.  The 
applicant  further  agrees  that  the  foregoing  answers  and 
statements  are  true,  amd  a  warranty  on  the  part  of  the 
assured ;  that  any  solicitor  or  agent  of  this  company,  in 
filling  out  or  writing  this  application,  in  performing  such 
act,  is  the  agent  of  and  acts  for  such  applicant,  and  not  of 
or  for  or  on  behalf  of  this  company,  under  any  circum- 
stances or  in  any  manner  whatever,  and  that  the  company 
shall  in  no  respect  be  bound  by  any  act  done  or  statement 
made  to,  promise  or  knowledge  of,  any  solicitor,  agent  or 
other  person  which  is  not  in  such  application,  and  that 
any  notice  given  to,  representation  made,  or  knowledge  o^ 
any  solicitor,  agent  or  other  person  representing  this 
company,  of  any  fact,  change,  act  or  thin^  relating  to  the 
property,  title,  occupancy,  incumbrance  or  otherwise, 
insured  under  said  policy,  subsequent  to  the  issuing  of  the 
same,  shall  not  in  any  wise  be  binding  on  or  be  regarded 
as  notice  to  or  knowledge  of  this  company;  but  in  order  to 
be  binding  must  be  endorsed  in  writing  on  said  policy  by 
the  company  as  provided  therefor,"        ♦        ♦       ♦ 

The  policy,  after  declaring  that  the  basis  of  said  contract 
is  the  said  application,  which  shall  be  deemed  and  taken 
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ae  a  part  of  the  policy,  and  as  a  warranty  on  the  part  of 
the  assured,  and  that  any  false  or  untrue  answers,  repre- 
sentations or  statements  therein  or  thereon  should  render 
the  said  policy  void,  and  that  this  contract  of  insurance  was 
embraced  wholly  in  said  application  and  obligation  of  the 
assured,  and  this  policy  contains  this  further  provision: 
*'This  company  shall  not  be  liable  for  any  loss  or  damage 
while  the  above-mentioned  premises  shall  be  vacant  or 
unoccupied  or  resulting  from  the  neglect  of  the  assured  to 
use  all  possible  effort  to  keep  the  property  safely  protected 
a^rainst  fires  that  may  originate  or  start  on  the  prairies/' 
etc  And  this:  "In  case  said  property  or  any  part 
thereof  shi^  be  sold,  conveyed  or  encumbered,  or  if  any 
•  change  shall  take  place  in  the  title,  possession  or  occupancy, 
♦  *  *  without  being  immediately  notified  to  this  com- 
pany, and  its  consent  thereto  obtained  in  writing  and 
endorsed  hereon  and  signed  by  the  president  or  secretary 
of  this  company,  this  policy  shall  in  either  event,  immedi- 
ately thereafter,  be  null  and  void." 

The  policy  also  contains  a  repetition  of  the  statement 
contained  in  the  implication  to  the  effect  that  it  is  a  part 
of  this  contract  that  imy  person  other  than  the  assured 
who  may  have  procured  this  insurance  to  be  taken  by  the 
company  shall  be  deemed  the  agent  of  the  assured  and  not 
of  this  company  under  any  circumstances  whatever,  etc. 
It  is  then  alleged  that  the  plaintiff,  in  disregard  and  viola- 
tion of  the  agreements,  provisions  and  conditions  of  said 
application  and  said  policy,  permitted  and  caused  said 
dwelling-house  to  become  and  remain  unoccupied  prior  to 
and  continuing  up  to  the  time  of  said  fire  without  notifying 
the  defendant  thereof  and  without  in  any  wi^  obtaining 
the  consult  of  the  defendant  thereto  or  l^erefor. 

As  a  further  and  separate  defense  the  defendant  alleges 
the  following  facts :  That  among  other  conditions  on 
the  back  of  said  policy,  and  made  a  part  thereof  by  the 
terms  of  said  policy  and  by  the  terms  of  said  application 
therefor,  it  is  provided:  ''All  persons  having  a  claim 
under  this  policy  for  loss  or  damage  shall  proceed  at  once 
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to  put  the  property  saved  or  damaged  in  the  best  order 
possible,  separating  the  damaged  from  the  undamaged, 
and  shall  give  immediate  notice,  and  shall  render  a 
particular  account  thereof  in  writing  to  the  oampssiy^ 
stating  the  time,  origin  and  circumstances  of  the  fire;  the 
occupancy  of  the  building  insured  or  containing  the  prop- 
erty insured  at  the  time  of  the  loss;  the  whole  value  and 
ownership  of  the  property  insured,  and  all  encumbrances 
thereon;  the  amount  of  loss  upon  each  article;  other 
Insurance,  if  any,  giving  a  copy  of  all  policies, — all  of 
which  shall  be  verified  by  the  afiidavit  of  the  assured  or 
claimant"  It  is  then  alleged  by  special  averment  in  the 
answer  that  the  plaintiff  never  complied  with  either  or  any 
of  these  requirements  and  conditions. 

The  reply,  among  other  things,  contiuns  these  denials 
and  allegations:  Plaintiff  denies  that,  in  disregard  or 
violation  of  the  agreements,  provisions  or  conditions  of 
said  or  any  application  of  said  or  any  policy,  said  plaintiff 
X)ermitted  or  caused  said  dwelling-house  to  become  or 
remain  unoccupied  for  a  long  or  any  period  prior  to  or 
continuing  up  to  the  time  of  said  fire  without  notifying 
the  defendant  thereof,  or  without  in  any  way  obtaining 
the  consent  of  the  defendant  thereto  or  therefor;  and  the 
plaintiff  alleges  that  at  the  time  he  made  the  application 
to  the  defendant  for  said  insurance  policy  it  was  expressly 
understood  and  agreed  by  and  between  the  plaintiff  and 
the  defendant  that  said  plaintiff  should  and  would  be 
permitted  at  any  and  all  times  during  the  continuance  of 
said  policy  to  remove  from  said  house  and  remain  from 
said  house  to  pursue  certain  farm  labor  in  which  plaintiff 
was  engaged  and  had  to  do  and  perfiorm^  and  for  the 
further  purpose  of  going  to  and  returning  from  the  moun- 
tains to  haul  wood  for  the  use  of  the  fdaintiff  and  his 
family;  and  it  was  mutually  imderstood  and  agpreed,  and 
defendant  at  the  time  of  said  application  consMited,  that 
while  the  plaintiff  was  absent  as  aforesaid  plaintifPs  wife 
and  family  might  remove  to  soma.plar>ft.nn(t-floloneftomaa8 
the  said  house  of  the  plaintiff. 


May,  1890.]      Weidert  v.  State  Ins.  Co.  267 

opinion  of  the  Court— Stnhan,  J. 

The  reply  further  denies  that,  in  disregard  of  the  pre- 
visions of  said  or  any  condition,  the  plaintiff  failed  oi 
refused  to  give  notice  to  the  defendant  in  writing  or  prool 
of  his  said  alleged  loss  in  writing  or  at  all,  or  to  render  a 
particular  or  any  account  thereof  in  writing  or  at  all,  oz 
the  origin  or  circumstances  of  the  fire,  or  the  whole  value 
or  any  value  or  ownership  of  the  property  insured,  or  any 
part  thereof,  or  all  or  any  of  the  incumbrances  thereon,  or 
the  amount  or  loss  upon  each  article  or  articles;  and 
denies  that  he  failed  or  refused  to  verify  by  affidavit  or 
otherwise  or  at  all  any  proof  of  any  loss  or  any  account 
or  notice  thereof  of  any  kind;  and  plaintiff  alleges  that 
immediately  after  said  fire  he  made  frequent  applications 
to  defendant  and  to  its  agent  to  adjust  his  loss  caused  by 
said  fire,  but  said  defendant  at  all  times  neglected  and 
refused  to  entertain  plaintiff's  application  or  to  adjust  his 
said  loss.    The  other  facts  appear  in  the  opinion. 

W.  H.  WUsoUy  for  Appellant 

W.  K  Orews,  for  Respondent. 

Strahan,  J.,  delivered  the  opinion  of  the  court. 

The  following  are  the  assignments  of  error  made  by  the 
appellant  and  which  have  been  argued  in  this  court: 

First — Error  of  the  court  in  permitting  the  plaintiff  to 
give  evidence  of  an  oral  agreement  between  him  and  one 
Boeder,  a  solicitor  of  the  defendant  company,  to  the  effect 
that  the  plaintiff  might  leave  the  insured  premises  unoc- 
cupied. 

Second — Error  of  the  court  in  refusing  to  allow  counsel 
for  the  defendant  to  ask  the  plaintiff,  while  a  witness  on 
his  own  behalf,  how  much  more  furniture  the  plaintiff  had 
at  what  was  known  as  his  middle  rsmch  than  at  the  place 
that  was  burned. 

Third — Error  of  the  court  in  charging  the  jury  as 
follows:  *'The  court  pharges  you  that  if  you  find  from 
,the  evidence  that  the  plaintiff  made  a  statement  in  writing 
to  the  company,  although  such  statement  was  not  verified. 
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if  the  company  |k^ted  upon  it  and  sent  an  ad}n0ter  tawitte 
or  adjust  the  loss,  then  the  company  will  be  deemed  to 
have  waived  that  condition  in  the  policy," 

Fourth — Error  of  the  court  in  oveimlivg  defendantVs 
motion  for  a  non-suit 

These  assignments,  so  far  as  may  be  nepessary  to  the 
proper  disposition  of  the  case,  will  be  oonsi^wed  m 
their  order. 

1.  The  first  assignment  of  error  is  based  on  wh^t 
occurred  at  the  trial  in  the  ez^nination  o(  the  plaintiff  w 
a  witness  in  his  own  behalf.  He  testified  without  objeotioii 
that  in  March,  1888,  one  L.  B.  Beeder  came  to  him  and 
asked  him  to  have  his  property  insured,  and  s^aid  that  he 
had  been  there  twice  befare  to  see  him  on  the  same  busi- 
ness. Counsel  for  the  defendant  here  asked  and  obtained 
leave  of  the  court  to  inquire  of  said  witness  whether  he 
had  made  a  written  application  for  insursnce,  and  he 
answered  that  he  had;  and  said  application  being  shown 
to  the  witness,  he  further  testified  that  he  had  signed  it  at 
the  time,  but  that  he  did  not  read  it  or  hear  it  i^ead  except 
as  Mr.  Reeder  read  it  to  him;  that  he  was  a  German 
and  did  not  speak,  read  nor  write  the  Einglish  language 
very  well,  but  that  he  could  read  some  and  there  were 
always  some  difficult  words  that  he  did  not  know  the 
meaning  of.  The  application  was  then  offered  in  evidence 
and  was  received  without  objection,  and  the  bill  of  ezo^^ 
tlons  recites  that  it  contained  the  provisions  set  fortih  ixi 
the  defendant's  answer,  in  the  same  words  as  in  said 
answer  set  forth.  It  also  contained  a  particular  dcysKoip- 
Hon  of  the  {N^emiaes  insured,  and  stated  (hat  the  same  was 
occupied  by  the  insured  as  a  private  dvelling,  and  the 
fallowing  statements  were  endorsed  theroqn:  '^A  peci  of 
Mr.  Weiderf  8  family  Hves  in  this  faoneeeDd^the  ether  part 
lives  in  his  other  house,"  and  on  the  bade  theieof  ww 
signed  the  name,  ^'L.  B.  Reader,  soUcilnr/'  The  witeees 
then  testified,  under  an  ol^eotioD^  and  eaoeptton  by  file 
defendant,  that,  at  the  tine  he  made  hla  ai^ptteatfon  Ibr 
insurwice,  he  asked  Beeder  particular  queetktt^ — e.  g*: 
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**How  is  this,"  I  Mid,  **when  I  move  away  and  have  part 
Of  my  f  ftzbily  here  and  a  part  with  me  as  I  will  have  to 
dor*  He  Said:  ''As  long  as  yotir  fumitnre  remains  here 
tiftd  the  house  \A  occnpied,  all  right."  I  said:  *'I  will  be 
away  plowiiig  before  long  now  tod  cannot  stay  on  this 
{dace  all  the  lime.'*  And  he  said:  'It  does  not  make  any 
difference;  you  can  move."  I  then  said:  <'If  this  is  the 
6a6e,  if  I  don't  have  to  stay  right  steady  I  will  get 
insured. ''  Whether  this  evidence  is  competent  is  the 
qneBtioti  submitted  for  o^ir  determination. 

One  objefetion  made  to  this  character  of  evidence  by  the 
appellant  is,  that  Reeder  had  no  authority  to  make  any 
contract  or  agpriBement  whatever  with  the  assured,  and  that 
Infi  want  of  authority  to  make  agreements  concerning  the 
occupancy  of  the  premises  insured  outside  of  or  different 
from  the  terms  of  the  application  and  i)olicy  was  plainly 
ptinted  in  flie  application,  which  the  plaintiff  signed,  and 
that  he  was  bound  to  take  notice  of  his  want  of  authority. 
It  must  also  be  observed  in  this  connection  that  the  plaintiff 
says  that  Mr.  Beeder  read  over  the  application  to  him  at 
tlie  time  he  signed  it^  and  it  is  not  pretended  that  he  read 
it  incorrectly;  and  while  the  plaintiff  testified  that  he  is  a 
German  and  does  not  understand  English  very  well,  he 
fiowhere  claims  that  he  did  not  understand  every  word  of 
that  application.  In  the  light  of  these  facts  how  can  it  be 
claimed  that  Reeder  could  make  any  other  or  different  con- 
tract with  t^  aastired  thui  to  take  his  written  application 
acooMing  to  the  rules  of  th6  cOmi>any  and  forward  it  to  the 
home  ofSee;  add  if  it  was  there  approved,  a  policy  to  be 
based  oot  said  s4>plication,  tod  not  on  something  the  solicitor 
may  have  said  to  the  assured,  would  be  then  issued  ?  Wheti 
it  expressly  appeal's  that  this  solicitor's  powers  were  so  lim- 
ited and  that  the  plaintiff  knew  it,  how  ean  it  be  claimed 
that  the  defendant  Was  bound  by  his  unauthorized  act.  Con- 
traots  of  tngiittmee  must  have  effect  like  all  other  wrsi^ten 
ootttracts.  The  intention  of  the  parties  must  govern  and 
eontfol,  and  when  the  language  is  plain  and  unambiguous, 
ffoch  intention  muat  be  gathered  from  such  language.    Li 
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such  case  the  court  simply  ascertains  the  language  the 
parties  themselves  have  agreed  to  and  written  down  in 
their  contract  and  enforces  it  according  to  its  legal  efFect. 
When  an  agent's  authority  is  limited  and  the  party  with 
whom  he  contracts  has  notice  of  such  limitation  or  want  of 
authority  in  the  agent,  under  no  circumstances  can  the 
principal  be  bound  beyond  the  agent's  authority.  This 
principle  has  been  applied  to  contracts  of  insurance.  In 
Catoir  v.  The  American  Life  Ins,  and  TruM  Cb.,  33  N.J.  487, 
it  was  held  that  when  a  policy  itself  contained  an  express 
limitation  upon  the  power  of  agents,  an  agent  had  no 
legsj  right  to  contract  as  against  the  company  with  the 
party  to  whom  the  policy  had  been  issued  so  as  to  change 
the  terms  of  the  policy,  or  to  dispense  with  the  perform- 
ance of  any  part  of  the  consideration,  either  by  parol  or  in 
writing;  and  such  party  is  estopped  by  accepting  the 
policy  from  setting  up  powers  in  the  agent  at  the  time  in 
opposition  to  the  conditions  and  limitations  in  the  x)olicy. 
So  in  Armstrong  v.  State  Ins  Co.^  61  Iowa,  212,  it  was 
held  that  an  agent  of  a  fire  insurance  company  who  had 
authority  to  take  applications  for  insurance  and  receive 
and  receipt  for  premiums  and  forward  applications  and 
premiums  and  receive  from  the  company  policies  of  insur- 
ance when  issued  and  deliver  them  to  the  assured,  and  who 
had  no  other  or  further  powers,  real  or  apparent,  could 
not  bind  the  company  by  a  contract  of  insurance.  So  in 
Oritchett  v.  Tfie  American  Ins.  Cb,,53  Iowa,  404,  where  a 
note  was  given  in  payment  of  a  premium  upon  an  insurance 
policy,  which  provided  that  if  default  was  made  in  the  pay- 
ment of  any  instalment  of  premium  upon  any  premium 
note  for  thirty  days  after  due,  the  company  should  not  be 
liable  for  any  loss  happening  after  that  time  and  before 
payment  It  was  claimed  that  an  agent  who  had  authority 
to  receive  applications  for  insurance  and  collect  and 
transmit  premiums,  had  extendejl  the  time  of  payment,  but 
it  was  held  that  such  extension,  even  if  shown,  was  not 
binding  on  the  company  and  they  were  not  liable  for  loss 
occurring  during  the  period  of  such  pretended  extension. 
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Merserany.  Phosnix  Mutual  Life  Ins.  Cb.,  66  N.  Y.  274,  is  a  very 
important  case  inyolving  the  principle  under  consideration. 
In  that  case  the  limitation  of  the  agent's  powers  was 
endorsed  on  the  policy,  and  he  possessed  powers  similar  to 
those  conferred  by  the  defendant  coiflpany  in  this  case. 
The  agent  called  ni>on  the  assured,  who  was  ready  to  pay 
the  premium,  but  the  requisite  receipts  had  not  been  for- 
warded from  the  home  office  to  enable  the  agent  to  receive 
the  premium,  and  therefore  the  agent  said  to  the  assured, 
"Give  yourself  no  trouble  about  it;  I  will  see  that  you  are 
kept  all  right  with  the  company."    A  loss  occurred  and 
the  company  set  up  the  non-payment  of  the  premium  as  a 
defense,  smd  the  plaintiff  relied  upon  a  waiver  by  the  com- 
pany through  its  agent;  but  the  defense  was  sustained. 
Allen,  J. ,  delivering  the  opinion  of  the  court,  said :  *  'Agents 
of  underwriters  at  a  distance  from  their  principals  are 
either  general  or  special  agents,  possessing  plenary  or 
limited  powers  depending  upon  the  terms  of  the  grant  of 
power  or  powers,  exercised  with  the  assent  of  the  princi- 
pals; and  the  extent  of  their  authority  is  to  be  determined 
by  the  same  rules  that  control  in  respect  to  other  agen- 
cies."   And  it  was  further  held  that  the  assured  had 
knowledge  of  the  limited  powers  of.  such  agent  and  he  was 
estopped  from  claiming  that  said  limitation  did  not  exist 
or  in  hostility  to  it.    And  in  Wood  on  Fire  Insurance, 
§  411,  the  doctrine  is  stated  as  an  elementary  principle.  It 
is  said:     '*So,  where  direct  notice,  or  any  notice  which  the 
assured  as  a  prudent  man  is  bound  to  regard,  is  brought 
home  to  the  assured,  limiting  the  powers  of  the  agent,  he 
relies  upon  any  act  in  excess  of  such  limited  authority  at 
his  peril.     That  an  insurance  company  has  a  right,  in  a  fair 
way,  to  limit  the  powers  of  its  agents,  must  be  conceded, 
and  when  it  does  impose  such  limitations  upon  his  authority 
in  a  way  that  no  prudent  man  ought  to  be  mistaken  in 
reference  thereto,  it  is  not  bound  by  an  act  done  by  its 
agent  in  contrav^ention  of  such  notice."    And  Sluggart  v. 
I/ycaming  Fire  Ins.  Co.,  55'GaL  408^  PoUmnUe  Mutual  Fire 
Ins.  Co.  V.  Fromm,  100  Penn.  St  347;  Residence  Fire  Ins.  Co. 
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V.  Hannawold,  37  Mich.  103;  Winnesheik  Ins.  Co.  v.  jBTok- 
gtafSf  63  111.  516;  Dickinson  Co.  v.  Mississippi  Val.  Ins.  Co., 
41  Iowa,  286;  Security  Ins.  Go.r.  Fay,  22  Mich. 466;  Mitchell 
V.  Lycoming  Mut.  Ins.  Co.,  51  Penn.  St.  402;  Alexander  r. 
Oermania  Ins.  Co.,  66  N.  Y.  464;  23  Am.  R  76;  Qalbraith  y. 
Arlington  etc.  Ins.  Co.,  12  Bush,  29,  are  to  the  same  effect. 
The  law  of  agency  is  to  be  applied  here,  and  it  is  not  dif- 
ferent in  its  application  to  insurance  from  what  it  is  in  any 
other  case  to  which  it  is  applioable.  2  Wood  on  Fire  Insur- 
ance, §  421,  no  doubt  states  the  true  rule.  The  author  says: 
"But,  in  all  cases,  the  distinction  between  the  powers  of 
general  and  special  agents  should  be  kept  in  view,  uid,  in 
the  case  of  a  special  agent,  the  assured  must  at  his  peril 
know  whether  the  act  relied  on  is  within  the  scope  of  his  real  ct 
of  his  apparent  aiUhority.  He  is  bound  to  know  when  he 
has  passed  the  precise  limits  of  his  power,  and  cannot  rely 
npon  the  assumption  of  authority  by  the  agent  to  do  an  act 
beyond  the  scope  of  actual  authority,  real  or  apparent^ 
The  declarations  of  an  agent  are  not  evidence  of  his 
authority,  but  the  scope  and  extent  of  his  powers  must  be  deter- 
minted  by  hie  a^ctiuil  authority  or  by  his  acts,  and  the  recogni- 
tion thereof  by  his  principal.''  Counsel  for  respondent  cites 
Woodruff  V.  The  Imperial  Fire  Insurance  Go.,  83  N.  Y.  133; 
but  in  that  case  the  agent  did  not  assume  to  make  a  different 
contract  from  what  was  contained  in  the  application  anfd 
policy,  nor  does  it  appear  what  was  the  scope  or  extent  of 
his  authority  or  apparent  authority.  He  also  cites  Carroll 
V.  GHrard  Fire  Ins.  Co.,  72  Cal.  297,  but  that  ease  relates  to 
the  question  of  waiver  by  the  company,  and  does  not  touch 
the  question  under  consideration.  Menk  v.  Home  Mut.  Ins. 
Co.,  76  Cal.  50, 9  Am.  St.  R.  158,  is  also  cited.  In  that  case 
under  an  issue  of  misrepresentation  it  was  held  competent 
in  an  action  on  a  fire  Insurance  policy  to  give  evidence  that 
the  application  was  made  out  by  an  agent  of  the  insuranoe 
company  with  full  knowledge  of  the  condition  of  the 
premises,  and  that  the  plaintiff  did  not  know  what  repre- 
sentation it  contained.  Whether  the  agent  was  general  or 
special  does  not  appear,  and  express  averments  weremadd 
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as  to  the  misrepresentation.  Continental  Ins.  Co.  v.  Pearce, 
39  Kan.  396,  7.  Am.  St.  R.  557,  is  also  cited  by  respondent, 
but  that  case  does  not  hold  that  the  acts  of  a  special  agent 
with  limited  powers  known  to  the  assured  would  bind  the 
company.  It  holds  that,  if,  after  hearing  a  full  and  truthful 
statement  of  the  condition  of  the  property  insured  from  the 
owner,  an  a^nt  of  an  insurance  company  fills  the  blanks 
in  a  printed  form  of  application  furnished  him  by  the  com- 
pany with  misrepresentations  and  false  statements,  and 
the  insured  signs  the  same  without  knowing  its  contents, 
and  without  other  fault  than  that  he  relied  upon  the  agent 
to  write  down  his  statements  correctly  and  pays  the 
premium,  obtains  a  policy  and  sustains  a  loss,  that  the 
company  was  estopped  from  denying  its  liability  under  the 
policy.  In  this  case  the  pleadings  present  no  issue  as  to 
misrepresentation,  nor  under  the  facts  disclosed  would  the 
questions  involved  be  materially  affected,  if  they  did. 
Kruger  v.  Western  F.  &  M.  Ins.  Co.,  72  Cal.  91, 1  Am.  St.  R. 
42,  is  also  relied  upon,  but  the  court  in  that  case  found  ex« 
pressly  that  the  agent  was  a  general  agent  of  the  company^ 
and  that  he  had  the  power  to  waive  the  conditions  of  the  poU 
icy.  Continental  Ins.  Co.  v.  Ruckman,  127  111.  364, 11  Am.  St. 
R.  121,  is  also  cited  by  the  respondent;  but  in  that  case  the 
121,  is  also  cited  by  the  respondent;  but  in  that  case  the 
agency  was  general  and  not  special,  and  the  learned  editor 
has  appended  a  note  in  which  it  is  stated  that  an  insurance 
company  has  power  to  restrict  the  powers  and  duties  of 
its  agents  as  it  may  choose;  and  when  their  authority  is 
expressly  limited  and  restricted  by  the  policy  which  the 
assured  receives,  such  restrictions  and  limitations  must  be 
regarded  as  binding  upon  him.  Citing  Cleaver  v.  Traders^ 
Ins.  Co.,  65  Mich.  527;  8  Am.  St.  R.  908,  and  note  913. 

But  in  addition  to  what  has  been  said  it  is  not  perceived, 
when  fraud,  or  mistake,  or  other  imperfection  in  the  writ- 
ing is  not  put  in  issue  by  the  pleadings,  ou  what  ground 
this  evidence  could  be  admitted.  The  statements  relied 
upon  were  contemporaneous  with  the  writing.  In  such 
case  they  are  merged  in  the  writing  and  cannot  be  proven 
unless  under  particular  circumstances,  which  do  not  appear 

XIX.  Oe.~18. 


274  Weidert  v.  State  Ins.  Oo.  [Sup.  Ct 

Opinion  of  the  Court— Strahan,  J. 

here.  This  is  the  common  law  and  was  deemed  so  import- 
ant by  the  legislature  that  it  is  enacted  as  a  part  of  the 
statute  law  of  this  State.     Hill's  Code,  §  692. 

2.  The  next  error  complained  of  is  the  refusal  of  the 
court  to  allow  plaintiff  to  testify  on  his  cross-examination 
by  defendant's  counsel,  as  to  how  much  more  furniture  he 
had  at  what  was  known  as  his  middle  ranch  than  at 
the  place  that  was  burned.  This  ruling  was  not  error. 
The  facts  sought  to  be  elicited  are  supposed  to  have 
some  bearing  upon  the  question  of  the  occupancy  of 
the  building  insured,  but  we  think  otherwise.  They  were 
too  remote.  /We  think  the  facts  elicited  show  that  the 
plaintiff  had  all  the  necessary  furniture  to  answer  his 
purposes  at  both  places,  and  whether  he  had  a  little  more 
or  a  little  less  at  one  place  or  the  other  had  no  bearing 
upon  the  question  of  occupancy. 

3.  The  next  error  relied  upon  by  the  appellant  is  the 
giving  of  the  following  instruction  to  the  jury  by  the  court: 
**The  court  charges  you,  that  if  you  lind  from  the 
evidence  that  the  plaintiff  mude  a  statement  in  writing  to 
the  company,  although  such  statement  was  not  verified,  if 
the  company  acted  upon  it  and  sent  an  adjuster  to  settle 
or  adjust  the  loss,  then  the  company  will  be  deemed  to 
have  waived  that  condition  in  the  policy." 

The  pleadings  present  no  issue  whatever  on  the  subject 
of  waiver  by  the  company  of  this  or  any  condition  in  the 
policy.  The  plaintiff  alleges  that  he  duly  performed  all 
the  conditions  of  said  contract  on  his  part  to  be  performed. 
This  he  might  do  under  section  87,  Hill's  Code,  but  the 
same  section  also  provides  that  if  such  allegation  be  contro- 
verted, the  party  pleading  shall  be  bound  to  establish  .n 
the  trial  the  facts  showing  such  performance.  On  the 
trial  in  this  case  the  plaintiff  made  no  attempt  to  establish 
the  facts  showing  performance,  but  what  he  undertook  to 
prove  was  that  the  defendant  had  waived  the  performance 
of  a  particular  condition  of  tLe  policy,  and  it  was  on  that 
subject — an  issue  vital  to  the  plaintiff's  case,  and  not  in 
the  pleadings — that  the  court  instructed  the  jtiry.     On  this 
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branch  of  the  plaintifTs  case  the  court  by  this  mstructicHi 
made  it  possible  for  the  plaintiff  to  recover  on  a  question' 
of  fact  nowhere  alleged  in  the  pleadings.  Warren  v.  Bean^  6 
Wis.  120.  But  this  question  was  not  made  in  the  argument^ 
and  we  will  not  place  our  decision  upon  it.  We  only  refer 
to  it  to  indicate  what  we  conceive  to  be  the  correct  method 
of  pleadiqg  in  such  cases^  and  to  avoid  misconception. 

There  is  no  doubt  that  the  policy  declared  on  by  the 
plaintiff  makes  certain  proofs  to  be  furnished  by  the 
assured  in  case  of  loss,  conditions  to  be  complied  with  Y^ 
him  before  he  has  any  legal  claim  against  the  company 
for  loss,  and  in  such  case  all  the  conditions  must  be  sub- 
stantially, if  not  strictly,  complied  with,  or  no  recovery 
can  be  had.  2  Wood  on  Fire  Ins.,  §436,  and  authorities 
there  cited.  It  is  equally  as  well  settled  that  the  failure 
to  make  such  proof  may  be  waived  by  the  company. 
2  Wood  on  Fire  Ins.,  §  439,  where  the  authorities  are  care- 
fully collated. 

One  of  the  conditions  of  the  plaintiff  s  policy  in  case  of 
loss  or  damage,  was  that  he  was  to  perform  certain  things 
in  respect  to  the  damaged  pronertvand  then  give  imme- 
diate notice  and  render  a  particular  account  thereof  in 
writing  to  the  company,  stating  the  time,  origin  and 
circumstances  of  the  fire,  the  occupancy  6f  the  building 
insured,  or  containing  the  property  insured  at  the  time  of 
the  loss;  the  whole  value  of  the  ownership  of  the  property 
insured,  and  all  encumbrances  thereon;  the  amount  of  the 
lossupon  each  article;  otherinsurance,if  any,givingacopy 
of  all  policies — all  of  which  shall  be  verified  by  the  affidavit 
of  the  assured  and  claimant.  And  here  is  what  the  plain- 
tiff says  he  did  after  the  fire,  as  recited  in  the  bill  of  excep- 
iions:  That  at  the  time  the  fire  occurred,  which  was  the 
night  between  the  ninth  and  tenth  of  July,  he  was  at  the 
mountains  to  get  two  loads  of  wood  to  make  his  home 
there;  that  after  the  house  was  burned,  two  or  three  days 
after,  he  went  to  Mr.  Beeder  to  notify  him.  Mr.  Reeder 
was  not  there,  but  his  brother  was.  The  second  time  he 
went  to  see  Mr.  Reeder  he  was  there,  and  he  showed  wit- 
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ness  a  letter  he  had  received  from  the  company  and  he 
read  it  to  him.  When  he  went  to  Reader  he  said  he  would 
write  a  statement  for  witness;  tiiat  witness  wrote  to  the 
company  himself  and  received  a  letter  fr(Hn  them;  that  after 
this  Reeder  came  out  to  the  place,  and  also  Mr.  Beeler,  but 
that  he  was  in  Walla  Walla  at  that  time.  That  he  offered 
to  make  a  statement  to  Mr.  Reeder  in  reference  to  this 
matter.  On  his  cross-examination  the  witness  said  that 
he  did  ^ot  know  whether  he  wrote  the  letter  to  the  com- 
pany right  away  after  the  fire  or  not;  that  he  could  not 
state  the  date;  that  he  did  not  know  whether  he  wrote 
once  or  twice;  that  he  wrote  as  soon  as  Mr.  Reeder  told 
him  to  do  so;  that  he  told  Mr.  Reeder  that  he  could  not 
write  very  good,  but  Reeder  told  him  to  do  as  good  as  he 
could,  and  so  he  wrote.  After  being  recalled  the  plaintiff 
testified  that  he  receive  a  letter  from  defendant,  which  he 
delivered  to  Mr.  Tustin.  Mr.  Tustin  was  then  called  and 
testified  that  the  plaintiff  delivered  a  letter  to  him  with 
the  policy;  but  after  making  diligent  search  in  his  office, 
and  at  all  places  where  he  kept  such  papers,  he  was 
unable  to  find  the  same.  The  witness  was  then  asked  to 
state  the  contents  of  *said  letter,  and  without  giving  date 
he  said  that  sds  near  as  he  could  remember  it  read: 

''Mr.  John  Weidert — Dear  Sir:  We  have  received  your 
letter  from  Mr.  Reeder  as  to  your  loss  by  fire,  and  we  will 
send  an  agent  as  quickly  as  possible  to  value  the  damage.'' 
They  said  Mr.  Reeder  was  agent.  It  does  not  appear  that 
this  paper  was  signed  by  any  person.  The  witness  fur- 
ther testified  that  Beeler  was  named  in  that  letter;  that 
he  had  gone  to  Mr.  Reeder  and  told  him  to  write,  and 
afterwards  Reeder  told  him  he  had  written.  Mr.  Paul 
testified  that  Mr.  Beeler  came  to  the  place  with  Mr.  Reeder 
and  that  the  plaintiff  was  away  from  home;  that  they  staid 
about  half  an  hour  and  said  they  wanted  to  see  the  plaintiff 
very  bad;  after  dinner  they  went  down  toward  the  house 
that  was  burned.  Beeler  told  the  witness  that  he  wanted 
to  see  Mr.  Weidert;  that  he  wanted  to  settle  it  up;  that  the 
plaintiff  was  expected  home  from  Walla  Walla  that  evening, 
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and  they  said  they  wished  they  could  stay,  but  they  had 
to  be  in  Portland  that  evening  and  could  not  wait;  he  just 
said  he  wanted  to  settle  up  from  that  fire.  This  witness 
on  his  cross-examination  said  that  Beeler  told  him  that  he 
wanted  to  see  the  plaintiff  aboyt  the  lire  and  settle  up;  that 
he  did  not  say  anything  about  the  money,  but  only  said 
that  he  wanted  to  see  about  the  fire  and  how  it  was,  and 
that  he  wanted  to  settle  up;  that  he  went  down  to  the  house 
that  was  burned,  then  he  asked  where  the  road  was,  and 
that  was  all  he  said.  Mrs.  Weidert  testified  substantially 
to  the  same  facts  as  to  Reeder's  and  Beeler's  visit.  The 
defendant  having  proven  the  plaintiff's  signature  to  the 
following  letter,  offered  the  same  in  evidence: 

November  2,  1888. 
*'To  the  State  Insurance  Company — Dear  Sirs:  I  just 
met  with  Mr.  Reeder  on  the  twenty-ninth  of  October. 
We  have  missed  one  another  before.  Even  when  Mr. 
Reeder  was  at  my  place  I  was  to  Walla  Walla ;  that  is 
twenty  six  miles  from  my  place.  I  did  not  know  that  he 
was  coming  that  day  or  else  I  would  have  stayed  at  home. 
Mr.  Reeder  wanted  me  to  state  something  to  you  about  my 
business.  '  , 

** About  this  place  where  this  house  has  been  burned: 
This  house  I  bought  for  my  special  home  on  account  of 
there  being  a  good  house  and  good  water  on  it.  I  could 
have  insured  it  for  |300  more  than  I  insured  it  for,  but  I 
did  not  want  to.  Where  I  lived  before  I  h^  to  haul  water. 
I  could  not  move  in  that  house  when  I  bought  it.  It  was 
rented  till  the  first  of  March.  This  family  moved  out,  and 
I  moved  in  this  house  till  I  was  done  plowing.  I  have  got 
Ttaidxes  two  and  three  miles  apart.  Then  I  moved  on  to 
tiie  next  place  and  camped  there,  to  plow  there.  This 
time  the  man  who  had  the  house  before  came  to  me  and 
said:  *Mr.  Weidert,  can  I  rent  this  house  from  you  till  the 
first  of  July?'  I  said  'No;  I  think  I  will  get  done  here  by 
.  the  first  of  June,  and  then  I  want  to  move  back  again;  but 
if  you  don't  disturb  the  furniture  you  can  move  into  it  till 
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the  first  of  June,  and  then  I  want  to  move  back.'    Accord- 
ingly he  says:  'All  right;  it  accommodates  me  very  mnch/ 

''I  had  another  place  two  miles  further  north,  which  I 
had  hired  to  plow,  but  the  last  week  in  May  thus  man  sent 
me  word  that  he  could  not  plow  the  ground  for  me,  so  I 
had  to  finish  this  place  and  go  there  and  plow  that  myself. 
I  had  to  camp  on  the  bunch-grass  and  cook  on  a  camp  fire. 

*'The  first  of  June  came  and  this  man  came  to  me  and 
said:  *Mr.  Weidert,  I  cannot  move  by  the  first  of  June, 
and  I  would  like  to  get  ten  or  twelve  days  longer. '  I  says, 
'All  right,  Mr.  McNett ;  I  don't  think  I  can  get  back  as 
soon  as  I  calculated,  on  account  of  this  plowing.'  So  he 
moved  on  the  twelfth  of  June.  I  did  not  get  done  plowing 
on  that  place  till  the  twentieth  of  June.  Then  we  went  to 
Walla  Walla  and  visited  our  friends  and  picked  berries, 
and  canned  them  at  the  same  time,  because  they  dont  haul 
well  that  far.  By  that  time  the  Fourth  of  July  came  on, 
and  we  stayed  over  the  Fourth,  and  we  came  baek  the 
seventh  of  July,  when  we  finished  plowing. 

**Then  we  went  to  the  mountains  to  haul  a  couple  of 
loads  of  wood  back  home.  It  got  a  little  late  when  we 
came  back  from  the  mountains,  so  we  left  our  wagons 
standing  where  we  stopped  to  take  them  home  the  next 
day.  And  that  day  our  turn  came  to  have  our  hay  cut,  and 
I  had  to  go  and  show  where  to  cut  it.  I  told  the  hired 
man  to  fetch  our  dinner  and  help  cut  some  hay  when  he 
came.  He  drove  by  there  with  a  hack  to  bring  something. 
When  he  came  up  to  us  he  said,  *We  are  moved  now;  the 
house  is  burned  down,'  and  I  and  the  man  cutting  hay  for 
me  dropped  everything  and  walked  there  and  we  found  it 
burned  down.  So  we  had  to  move  down  where  we  were 
cutting  hay  at  that  time,  where  there  was  an  old  shanty 
standing. 

**I  had  to  move  my  family  in  town  this  winter  to  stay 
till  next  spring.  This  shanty  is  too  cold.  I  was  waiting 
on  this  new  railroad  to  bring  some  dry  lumber  up  here. 
Tbey  don't  bring  dry  lumber  this  fall,  and  will  not  ti& 
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next  spring,  so  I  can't  build  till  next  summer.     We  have 
got  to  haul  the  lumber  with  wagons  too  far  here. 

"The  eighth  of  July  (that  was  Sunday)  we  were  in  the 
house  to  straighten  things  up  in  the  house,  so  that  we 
would  not  be  bothered  when  we  came  from  the  mountains. 
We  were  there  pretty  near  every  Sunday  to  look  after 
our  things  and  make  our  home  there. 

"Grentlemen,  that  is  as  near  as  I  can  state  it  to  you.  I 
asked  Mr.  Beeder  if  it  would  make  any  difference  if  I  was 
out  to  my  other  places  at  work,  and  he  said,  *No,  sir.'  We 
have  never  left  the  house  more  than  a  week  without  going 
back  and  taking  care  of  things  there.  Please  write  me  an 
answer  on  this  statement  as  soon  as  possible. 

"Yours  truly,  John  Weidert. 

"Vansycle,  Umatilla  county,  Oregon." 

On  the  question  of  waiver  Ihe  policy  declared  on  con- 
tains this  statement:  "It  is  expressly  agreed  that  if  any 
person  or  persons  on  behalf  of  the  company  shall  aid  or 
attempt  to  aid  the  claimant  in  making  proofs  of  loss, 
so-called,  or  examining  the  claimant,  or  otherwise  investi- 
gating such  claim,  that  in  either  of  such  events,  no 
conversation,  promise,  agreement  or  understanding  of 
such  person  with  such  claimant  or  any  one  else  on  his  or 
their  behalf,  or  notice  given  to,  or  knowledge  obtained  by 
such  person  or  persons,  shall  be  in  any  manner  binding 
on  the  company,  or  regarded  as  a  waiver  or  estoppel  of 
any  condition  of  this  policy  or  the  law  applicable  thereto; 
and  that  no  person  has  any  authority  or  power  to  make 
any  promise  or  agreement  to  pay  any  loss  or  claim  under 
this  policy  or  to  waive  any  conditions  of  this  policy  or  the 
law  applicable  thereto  except  the  president  or  secretary 
of  this  company,  and  then  only  when  the  same  and  all  the 
detailed  terms  and  conditions  thereof  are  reduced  to 
writing  and  duly  signed  by  said  president  or  secretary." 

The  instruction  under  consideration  wholly  ignores  the 
element  of  time  within  which  proof  of  loss  should  be 
made.  By  the  terms  of  the  policy  it  was  to  be  immediately 
after  the  loss,  which  I  have  no  doubt  required  diligence 
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on  the  part  of  the  assured.  But  the  time  could  doubtless 
be  waived  as  well  as  any  other  condition  of  the  policy, 
and  the  question,  therefore,  is  whether  or  not  there  was 
any  evidence  of  waiver  which  authorized  the  court  to 
submit  that  question  to  the  jury.  Just  when  the  plaintiff 
wrote  to  the  defendant  does  not  appear,  nor  does  the  evi- 
dence anywhere  disclose  the  nature  or  contents  of  the 
letter  he  says  he  wrote  sometime  after  the  fire.  It  might 
be  inferred  from  the  contents  of  the  letter  which  he  says 
he  received  from  the  company,,  that  it  said  something 
about  the  plaintiff's  loss,  but  that  letter  was  not  signed  by 
any  person  and  it  does  not  appear  whether  it  really  came 
from  the  company  or  not.  More  than  that,  the  letter 
which  the  defendant  received  from  the  plaintiff  of  Novem- 
ber 2d,  and  which  it  conceded  that  he  wrote,  tends  very 
strongly  to  show  that  the  plaintiff  did  nothing  af'er  the 
tire  by  way  of  submitting  proof  of  loss  until  he  Wrote  this 
letter.  The  first  paragraph  of  that  letter  admits  of  no 
other  reasonable  inter])retation.  But  taking  all  the  oral 
evidence  together  with  the  letter,  does  it  tend  in  any 
manner  to  prove  a  waiver?  A  waiver  in  this  sense  is  in 
the  nature  of  an  estoppel.  The  company  must,  by  some 
act  of  an  agent  having  real  or  apparent  authority,  have 
done  or  said  something  that  induced  the  plaintiff  to  do  or 
forbear  to  do  something  whereby  he  was  prejudiced.  It 
does  not  appear  from  this  evidence  that  the  company  did 
anything  of  that  kind  in  this  case,  nor  does  it  appear  that 
it  acted  upon  any-  statement  in  writing  made  by  the 
plaintiff,  or  that  it  sent  an  adjuster  to  settle  or  adjust  the 
loss.  What  relation  Mr.  Beeler  sustained  to  the  company 
does  not  appear.  He  may  have  been  an  authorized 
adjuster  of  the  company,  but  if  he  was  the  fact  does  not 
appear  from  this  record,  and  until  such  fact  be  shown,  it 
is  not  perceived  on  what  ground  the  company  could  be 
bound  by  his  acts.  But  conceding  that  tJie  record  shows 
that  he  was  such  adjuster,  the  fact  that  he  went  to  the 
place  of  the  fire  sometime  after  it  occurred  and  inquired 
for  the  plaintiff,  and  said  and  did  all  the  other  ttungs 
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which  the  evidence  tends  to  prove,  there  is  not  enough 
shown  to  constitute  a  waiver.  Section  439,  2  Wood  on 
Fire  Ins.,  sums  up  the  result  of  the  cases  by  saying: 
*  *  *  **But  generally  it  will  be  found  that  the  delay 
has  been  induced  by  such  acts  and  conduct  on  the  part  of 
the  insurer  or  his  agents  as  amounts  to  an  estoppel  rather 
than  a  waiver,  and  the  general  doctrine  seems  to  be,  and 
that  more  consistent  with  principle,  that  when  the  failure 
to  comply  with  the  condition  is  due  wholly  to  the  fault  of 
the  insured,  the  policy  is  dead  and  cannot  be  revived  by 
anything  short  of  a  new  consideration  and  an  express 
waiver  on  the  part  of  the  insurer.  And  in  the  same  sec- 
tion the  learned  author  cites  Brink  v.  Hanover  Fire  Ins.  Co.^ 
decided  by  the  court  of  appeals  of  the  State  of  New  York, 
in  which  case  the  court  said:  *If  no  proofs  are  served  in 
time,  and  the  insurer  has  done  nothing  to  induce  the 
omission,  the  insured  has  lost  all  rights  under  the  policy, 
and  the  insurer  is  not  bound  to  specify  its  defenses,  nor 
does  it  waive  those  not  specified.' " 

4.  But  however  this  may  be,  there  is  another  view  of 
this  subject  that  is  decisive  against  the  plaintiff  on  this 
question.  An  insurance  contract,  like  every  other  con- 
tract, in  the  absence  of  fraud,  illegality  or  mistake,  must 
be  so  construed  that  every  part  of  it  shall  have  effect 
according  to  its  terms.  The  intention  of  the  parties  must 
be  gathered  from  the  contract;  if  that  be  uncertain,  the 
circumstances,  surroundings,  situation  of  the  subject  mat* 
ter  and  other  rules  of  construction,  may  be  resorted  to  for 
the  purpose  of  aiding  the  court  in  determining  the  mean- 
ing of  the  contract  and  the  intention  of  the  parties  in 
making  it.  But  when  the  import  of  the  language  of  the 
contract  is  so  plain  as  to  leave  no  doubt  whatever  as  to 
what  the  parties  intended,  the  court  has  no  discretion  but 
to  enforce  it.  Section  694,  Hill's  Code,  states  the  rule, 
which  is  only  declaratory  of  one  of  the  first  principles  in 
the  laws  applicable  to  the  construction  of  contracts:  ''In 
the  construction  of  a  statute  or  instrument,  the  office  of 
the  judge  is  simply  to  ascertain  and  declare  what  i«,  in 


282  Weidert  t;.  State  Ins.  Ck).  [Sup.  Ot 

Opinkm  of  the  Oourt-Strahui,  J. 

terms  or  in  substance,  contained  therein,  not  to  insert  what 
has  been  omitted,  or  to  omit  what  has  been  inserted;  and 
where  there  are  several  provisions  or  particulars,  such 
construction  is,  if  possible,  to  be  adopted  as  will  give  effect 
to  all. "  A  party  cannot  protect  himself  from  the  conse- 
quences of  his  own  fraud  by  contract,  but  in  the  absence 
of  something  of  that  kind,  I  fail  to  see  any  reason  why 
the  terms  of  the  policy  as  to  waiver  should  not  be  given 
full  effect.  This  the  trial  court  did  not  give  or  allow  by 
the  instruction  under  consideration,  and  the  same  was 
therefore  erroneous. 

5.  At  the  conclusion  of  the  plaintiff's  evidence,  the 
defendant  moved  for  a  non-suit  because  the  plaintiff  had 
failed  to  prove  a  case  sufficient  to  be  submitted  to  a  jury, 
which  was  overruled,  and  this  is  assigned  for  error.  All 
the  evidence  is  in  the  transcript,  but  the  great  length  of 
this  opinion  will  only  allow  a  very  brief  examinaticHi  of 
this  question.  The  plaintiff  encountered  the  same  difficulty 
here  that  he  did  in  another  part  of  his  case.  He  alleged 
due  performance  of  the  agreement  on  his  part,  and  then 
sought  to  prove  a  contemporaneous  parol  agreement  as  to 
the  occupancy  of  the  premises,  which  we  have  already 
indicated  was  objectionable;  but  on  the  argument  here,  the 
plaintiff's  counsel  insists  that  his  evidence  tended  to  prove 
an  occupancy  of  said  premises  from  the  date  of  the  policy 
to  the  fire.  To  test  the  correctness  of  this  claim,  I  have 
carefully  read  all  the  evidence  and  think  it  fails  to  show 
such  occupancy.  The  plaintiff  testifies  that  he  moved 
away  from  the  place  on  about  the  twentieth  of  March  or 
the  first  of  April,  he  did  not  remember  which,  and  that 
McNett  moved  in  the  next  day  or  day  after  that,  he  did  not 
remember  which ;  that  McNett  lived  there  until  the  fifteenth 
or  twentieth  of  June,  and  that  after  McNett  moved  away 
from  the  house,  he,  or  his  hired  man,  or  some  member  of 
the  family,  was  there  at  the  house  every  day  to  see  if  things 
were  all  right.  He  further  says  he  was  at  the  house  after 
the  twentieth  of  June  frequently  until  the  house  burned; 
that  the  big  members  of  his  family  were  there  (rften;  that 
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he  was  not  there  when  it  burned,  and  d  1  not  know  how 
the  fire  occurred.  On  re-cross-examination  the  witness 
said  he  did  not  know  whether  Mr.  McNett  was  at  the  house 
after  the  twelfth  of  June  or  not  He  further  said  that 
some  of  the  family  were  at  the  house  every  day;  that  they 
just  went  down  there  to  see  that  nothing  was  destroyed. 
The  fire  occurred  on  the  night  after  the  ninth  of  July. 
Paul  was  also  a  witness,  but  his  evidence  adds  nothing  to 
what  the  plaintiff  said.  Conceding  to  the  fullest  extent  all 
the  facts  that  this  evidence  tends  to  prove,  is  any  occupancy 
of  said  premises  shown  after  McNett  moved  out?  The 
appellant  did  not  make  the  question  as  to  whether  McNett's 
moving  into  the  house  was  a  change  in  the  tenancy  within 
the  meaning  of  the  policy  or  not,  and  so  we  confine  our 
inquiry  simply  to  the  question  of  occupancy  after  McNett 
moved  out  In  Keith  v.  Quincy  Mut  Fire  Ins.  Co.,  10  Allen, 
228,  an  instruction  to  the  effect  that  it  is  not  sufficient  to 
constitute  occupancy  that  the  tools  remained  in  the  shop, 
and  that  the  plaintiff's  son  went  through  the  shop  almost 
every  day  to  look  around  to  see  if  things  were  right,  but 
some  practical  use  must  have  been  made  of  the  building, 
and  that  if  it  thus  remained  without  any  practical  use  for 
the  space  of  thirty  days,  it  was,  within  the  meaning  of  the 
policy,  an  unoccupied  building  for  that  time,  and  the  policy 
became  void,  was  approved  by  the  supreme  court  of  that 
State.  So  in  Ashworth  v.  Builders'  Mat  Fire  Ins.  Co.,  112 
Mass.  422,  it  was  held  that  a  dwelling-house  and  barn  are 
unoccupied  within  the  meaning  of  an  insurance  policy 
which  provides  that  buildings  unoccupied  shall  not  be 
covered  by  the  policy  when  the  house  is  only  used  by  the 
insured  and  his  servants  for  the  purpose  of  taking  their 
meals  there  when  engaged  in  carrying  on  a  contiguous 
farm,  and  the  barn  is  only  used  for  the  purpose  of  storing 
hay  and  farming  tools.  So  also  in  Corrigan  v.  Connecticut 
Fvrt  Ins.  Oo^,  122  Mass.  298,  it  was  held«  in  an  action  on  a 
policy  which  provided  that  if  the  house  should  **remain 
vacant  or  unoccupied  for  the  space  of  ten  days  without 
written  notice  to  and  consent  of  the  company,"  it  was  not 
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erroneous  to  instruct  the  jury  that,  if  the  house  had  not 
be^i  used  as  a  dwelling-place  by  some  one  within  ten  days 
of  the  loss,  the  policy  would  be  void;  and  that  if  the  former 
occupant  had  moved  with  his  family  into  another  house 
where  they  slept  and  took  their  meals^  the  fact  that  some 
of  the  furniture  remained  in  the  house,  and  the  key  had 
not  been  surrendered  to  the  landlord,  until  within  the  ten 
days,  does  not  constitute  an  occupancy  of  the  premises. 
And  in  Herman  v.  The  Merchants'  Ins.  Go. ,  81  N.  Y.  184,  it 
was  held  that  a  dwelling-house  was  unoccupied  when  no 
one  lives  therein,  but  that  it  was  not  necessarily  vacant. 
And  in  Herman  v.  The  Adriatic  Fire  Ins.  Co,,  85  N.  Y.  162, 
it  was  held  that  for  a  dwelling-house  to  be  occupied  within 
the  meaning  of  a  policy,  which  contained  a  condition 
declaring  it  void  in  case  the  premises  "became  vacant  or 
unoccupied,  and  so  remained  for  more  than  thirty  days 
without  notice  and  consent  of  this  company  in  writing,"  it 
must  be  used  by  human  beings  as  their  customary  place  of 
abode.  Cook  v.  Continental  Ins.  Co.^  70  Mo.  610,  was  also 
an  action  on  a  policy  which  was  to  become  void  if  the 
premises  should  be  unoccupied.  The  insured  left  the  house 
and  went  elsewhere  to  reside,  taking  only  part  of  her 
furniture.  She  left  a  man  in  possession  with  instructions 
to  sleep  in  the  house  at  night.  This  man  quit  the  premises 
and  several  days  afterward  a  fire  occurred,  no  one  being  in 
the  house  at  the  time;  held,  that  the  house  was  unoccupied 
and  that  the  policy  was  void.  Other  authorities  hold  the 
same  doctrine.  jEtnalns.  Co.  y.  Meyers,  Q3  Ind.  238;  Denni- 
son  V.  Phoenix  Ins.  Co.,  52  Iowa,  457;  FUzgercUdY.  Conn.  Fire 
Ins.  Co.,  64  Wis.,  463. 

Under  the  facts  discloeed  at  the  trial  and  in  the  light  of 
the  authorities  cited,  I  think  the  ccmclusion  irresistible 
that  the  building  in  question  was  not  occupied  at  the  time 
of  the  fire.  In  such  case,  the  policy,  by  its  terms,  stood 
suspended.  For  the  reason  that  proof  of  loss  was  not 
made  as  required  by  the  policy  and  because  the  facts  show 
that  the  building  was  not  occupied  at  the  time  of  the  fire, 
tiie  circuit  court  erred  in  refusing  the  defendant's  motion 
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for  a  non-suit  The  judgment  will  therefore  be  reversed 
and  the  cause  remanded  with  directions  to  allow  the 
defendant's  motion  for  a  non-suit. 

Thayer,  C.  J.,  being  directly  interested  in  the  result, 
did  not  sit  and  took  no  part  in  the  decision  of  this  case. 

Lord,'  J.  •    I  concur  in  the  result  only 
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PAXBan—WsBM  Not  Bbquirxd  to  Bx  Rsoobdbik— PateDti  ftom  the  Govenunent  or 

State  do  not  come  within  the  ppoTtelons  of  the  reoordlng  lawi  of  the  State  where, 

by  the  tem»«f  the  itatute,  they  are  not  expressly  Ineladed. 
Patbkt»— Wmxh  to  bb  Rxooedbd.— Section  9088  applies  in  tenns  to  State  deeds  or 

patents,  and  expressly  prorides  that  the  eflfect  of  recording  them  shall  be  the  same 

as  other  deeds. 
Kwrmct  or  Kboobd— Pbiobitt.->To  giye  them  like  effBct  aa  other  deeds,  priority  of 

record  confers  snperiorlty  of  title  to  a  subsequent  bona  ftde  purchaser  of  the  same 

lands  from  the  State. 

Appeal  from  Union  county:  J  as  A.  Pee,  judge. 

This  was  an  action  in  ejectment  to  recover  certain  lands 
described  herein.  The  verdict  and  judgment  were  for  the 
defendant,  from  which  this  appeal  has  been  brought. 
The  plaintiff  deraigns  his  title  through  a  deed  of  convey- 
ance made  by  the  governor,  the  secretary  of  state  and  the 
treasurer,  as  a  board  of  school  land  commissioners,  for  the 
land  in  dispute,  to  H.  J.  Meacham,  dated  on  the  fifteenth 
day  of  November,  1871,  and  recorded  on  the  sixth  day 
of  June,  1883.  The  deed  is  in  the  form  prescribed  by 
the  statute,  and  the  grantee  therein  is  the  ancestor  of  the 
plaintiff.  The  defendant  deraigns  his  title  through  a  deed 
of  conveyance  made  by  the  same  public  ofBcials,  as  a  board 
ot  s<diool  land  commissioners,  for  the  same  land  to  one 
T.  J.  Hilts,  dated  on  the  tenth  day  of  August,  1874,  and 
recorded  on  the  seventeenth  day  of  September,  1878,  etc. 

Robert  Aiken,  for  Appellant. 

W,  M.  Bamsey,  for  Respondent 


Mracham  v.  Stewabt.  Snp.  Ot 

Opinion  of  the  Coort-^Lord,  J. 

Lord,  X,  delivered  the  opinion  of  the  court. 

It  will  be  noticed  that,  while  the  deed  through  which 
the  plaintiff  claims  was  executed  prior  to  the  deed  throng^h 
which  the  defendant  claims,  the  deed  of  the  latter  was 
recorded  prior  to  the  former.  Upon  this  state  of  facts  the 
trial  court  held  that  the  defendant  had  the  bettor  title,  and 
instructed  the  jury  accordingly  with  the  result  as  stated. 
The  question  to  be  decided  is,  whether  the  statutes  for 
recording  conveyances  apply  to  State  deeds  such  as  were 
made  to  Meacham  and  Hilts.  These  deeds  were  executed 
under  section  10,  pp.  631  and  632,  Deady's  compilation  of 
1872,  which,  among  other  things,  provided:  "Which  deed, 
without  acknowledgment,  shall  be  admitted  to  record 
and  convey  to  the  grantee  all  the  estate  which  the 
State  had  in  the  land  at  the  date  thereof;  and  the  com- 
missioners shall  preserve,  in  a  bound  volume,  duplicates 
of  all  such  deeds,  with  an  alphabetical  index  of  names  of 
grantees,  and  such  duplicate  shall  be  primary  evidence  of 
such  conveyance."  Section  3038,  Hiirs  Code,  is  as  follows: 
•'Patents  from  the  United  States  or  of  this  State  for  lands 
within  the  State,  *  *  *  and  conveyances  executed  by 
an  officer  of  this  State  by  authority  of  law,  *  *  •  shall 
be  entitled  to  be  recorded  in  the  records  of  deeds  in  the 
county  in  which  the  lands  lie,  in  like  manner  and  with 
like  effect  as  conveyances  of  land  duly  acknowledged, 
proved  or  certified."  Section  3027,  Hill's  Code,  provides; 
**Every  conveyance  of  real  property  within  this  State 
hereafter  made,  which  shall  not  be  recorded,  as  provided 
in  this  title,  within  five  days  thereafter,  shall  be  void 
against  any  subsequent  purchaser  in  good  faith  for  a 
valuable  consideration  of  the  same  real  -propertj,  or  aay 
portion  thereof,  whose  conveyance  shall  be  first  duly 
recorded." 

The  contention  of  the  counsel  for  the  defendant  is»  that 
by  force  of  the  provisions  cited,  the  faikure  of  a  purehaaar 
of  lands  from  the  State  to  record  his  deed  within  tha  tixa^, 
prescribed,  and  before  the  subsec|uent  purchaser  in  good 
faith  and  for  a  valuable  considecatkin  of  tiie  i 
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from  the  State  has  recorded  his  deed,  is  visited  with  the 
same  consequences  as  in  other  cases  of  private  parties;  in 
a  word,  that  priority  of  record  confers  superiority  of  title. 
It  is  conceded  that  each  party  stands  before  the  court  as  a 
bona  Jlde  purchaser  for  a  valuably  consideration,  and  that 
the  record  presents  no  issue  of  fact  to  be  decided  by  a 
jury;  the  sole  question  being  whether  the  recording  acts 
apply  to  State  deeds  or  patents.  The  counsel  for  the 
plaintiff  insists  that  such  laws  do  not  apply  and  that  the 
doctrine  of  notice,  which  they  are  designed  to  impart,  has 
no  application  in  such  cases. 

It  is,  no  doubt,  true  that  patents  from  the  Government 
or  State  do  not  come  within  the  provisions  of  the  recording 
laws  of  the  State  where  the  terms  of  the  statute  do  not  spe- 
cifically include  them.  Moranv.  Palmer,  13  Mich.  367;  Ourtia 
V.  Huntington,  6  Iowa,  536;  though  it  is  usual  to  record 
them  in  the  county  where  the  land  is  situated;  and  such 
registration  as  a  rule  is  expressly  permitted  by  statute. 
In  Moran  v.  Palmer,  supra,  the  act  authorizing  the  record 
of  such  patents  only  authorized  it  to  be  used  as  evideQce, 
and  did  not  undertake  to  make  patents  not  recorded  void 
in  favor  of  subsequent  hona  Jlde  purchasers  from  the 
United  States;  but  the  provisions  of  our  statute  are  differ- 
ent The  section  already  referred  to,  authorizing  the 
making  of  State  deeds  and  the  form  thereof,  declares  that 
such  deeds  without  acknowledgment  '*shall  be  admitted  to 
record,"  and  further  that  the  duplicates  of  all  such  deeds 
'*shall  be  primary  evidence  of  such  conveyance";  and  if 
the  object  of  this  is  not  to  give  notice,  but  only  to  make 
the  record  evidence  as  the  deed  itself,  there  still  remains 
the  further  section  (section  3038)  declaring  that  such  deeds 
"shall  be  entitled  to  be  recorded  in  the  record  of  deeds  of 
the  county  in  which  the  lands  lie,  in  like  manner  and  vrUh 
Wee  effect  as  conveyances  of  land  duly  acknowledged,  proved, 
or  certified."  This  section  applies  in  terms  to  State  deeds 
or  patents,  and  expressly  provides  that  the  effect  of 
recording  them  shall  be  the  same  as  other  deeds.  If  like 
effect  is  to  be  given  to  the  recording  or  failure  to  mcord 
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such  deeds  as  in  cases  of  other  deeds,  they  are  within  the 
provisions  of  section  3027,  supra,  declaring  that  a  deed  not 
recorded  in  five  days  from  its  execution  is  void  as  to  sub- 
sequent purchasers  in  good  faith  and  for  a  vahiable  con- 
sideration of  the  same  real  property  whose  conveyance 
shall  be  first  recorded.  Hence  the  deed  to  the  plaintiff 
has  become  invalid,  as  against  the  defendant,  by  the 
operation  of  the  recording  acts. 

There  was  no  error  and  the  judgment  must  be  affirmed. 


r  FUed  May  19. 1890.] 

JOHN  A.  BROWN,  Respondent,  v.  THOMAS  JESSUP, 

Appellant. 

Afpkal  Fbom  JusncB'B  CovKT— Tiling  Notics  of  Appeal  akd  Uvdbktajuho.— Th« 
itatnte  reguUting  appeals  from  Justice's  court  (H  2118,  2119, 2120  and  3121)  does  not 
in  tenns  require  that  the  notice  of  appeal  must  be  first  filed  with  the  proof  of  flerrlee 
endorsed  thereon;  hdd,  ther^ore,  that  an  appeal  was  sufficient  when  the  ondeitak- 
ing  was  filed  with  the  Justice  before  the  notice,  but  both  were  filed  with  the  JoaClce 
within  thirty  days  after  the  entry  of  Judgment. 

Undebtakinq  ok  Appeal— Affidavit  of  Surety.— An  affidavit  of  the  qualiflcatton  of 
a  surety  on  an  undertaking  for  an  appeal,  which  leaves  the  name  of  the  surety 

blank  at  the  beginniBg  of  the  affidavit,  thus:  " being  first  duly  swonp"  eie., 

but  contains  no  other  defect,  is  sufficient 

Appeal  from  Gilliam  county:  J.  H.  Bird,  judge. 

This  action  was  commenced  in  a  justice's  court  in  the 
city  of  Arlington  before  the  recorder  of  that  city,  who  is 
ex  officio  a  justice  of  the  peace  within  said  city,  where  the 
plaintiff  recovered  a  judgment  for  $17.  The  judgment  was 
entered  on  January  3,  1889.  The  justice's  docket  shows 
that  a  notice  of  appeal  was  filed  on  the  tenth  of  January, 
1889,  and  on  the  eleventh  of  the  same  month  a  bond  for 
fi^peal  was  filed,  with  John  Jordan  as  surety,  which  was 
approved  by  the  justice.  There  is  but  one  notice  of  appeal 
from  the  justice's  court  in  the  transcript,  and  the  proof  of 
service  endorsed  thereon  is  dated  January  15,  1889,  and 
it  is  marked  filed  the  same  day.  There  is  no  file  mark  on 
the  undertaking.  At  tiie  term  of  the  circuit  court  succeed- 
ing the  appeal,  the  respondent  filed  a  motion  to  difimisB 
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the  same  for  the  reason  that  there  has  been  no  undertak- 
ing filed  in  said  cause  as  required  by  law,  and  that  said 
appeal  has  not  been  perfected  within  the  statutory  time. 
This  motion  was  allowed,  and  final  judgment  wais  entered 
against  the  defendant,  from  which  this  appeal  is  taken. 
The  other  facts  appear  in  the  opinion. 

F.  P.  Mays,  for  Appellant. 

A.  8.  BenneUj  for  Respondent 

Strahan,  J.,  delivered  the  opinion  of  the  court 

The  only  question  presented  on  this  appeal  is  the  alleged 
insufficiency  of  the  appeal  from  the  justice.  It  was  con- 
tended by  the  respondent  that  the  notice  of  appeal  was 
filed  after  the  undertaking,  and  that  there  was  therefore 
no  undertaking  given.*  The  law  regulating  appeals  from 
courts  of  record  does  prescribe  the  order  in  which  the 
notice  and  undertaking  shall  be  filed;  that  is,  the  under- 
taking must  be  filed  after  the  filing  of  the  notice,  and  it 
has  been  often  held  that  a  disregard  of  its  provisions 
vitiated  the  appeal.  Hill's  Code,  §  537.  But  the  act  regu- 
lating justice's  courts,  and  appeals  therefrom,  do  not  contain 
those  provisions.  Section  2118  allows  an  appeal  from  a 
justice's  judgment  to  the  circuit  court  withia  tliirty  days 
from  the  date  of  the  entry  thereof;  and  section  2119  is  as 
follows:  '*An  appeal  is  taken  by  serving  notice  thereof  on 
the  adverse  party,  and  filing  the  original,  with  the  pix)of  of 
service  endorsed  thereon,  with  the  justice,  and  by  giving 
the  undertaking  for  the  costs  of  the  appeal  as  hereinafter 
provided. "  Although  named  in  the  section  aft  or  the  notice 
of  appeal,  it  does  not  expressly  direct  that  the  undertak- 
ing must  be  filed  after  the  notice  of  appeal.  No  dotbt  the 
better  practice  would  be  to  first  serve  the  notice  of  appos^l' 
and  endorse  the  proof  of  service  thereon,  and  then  fiic  the 
same  with  the  justice,  together  with  the  necessary  under- 
taking. But  tiie  question  which  we  must  determine  is, 
does  a  disregard  of  this  order  of  procedure  destroy  the 
api>eal  or  render  it  ineffectual?    We  think  it  doea  not 
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Such  a  oonstruction  of  the  statute  would  introduce  a  degree 
of  strictness  and  technicality  into  the  practice  in  justice's 
courts  very  much  beyond  the  requirements  of  the  statute, 
and  at  variance  with  its  spirit  and  purposes.  Both  the 
undertaking  and  the  notice  were  filled  within  the  thirty 
days  after  the  entry  of  judgment,  and  the  notice  had 
endorsed  thereon  at  the  time  it  was  filed,  proof  of  service, 
and  this  appears  to  be  all  that  is  requisite. 

2.  The  name  of  the  surety  is  not  inserted  in  the  body 
of  the  undertaking,  and  in  the  affidavit  endorsed  thereon 

his  name  is  left  blank  at  the  beginning,  thus:  ** being 

duly  sworn,"  etc.,  but  his  name  is  signed  both  to  the  under- 
taking and  the  affidavit,  and  we  think  this  is  sufficient. 
Dore  V.  Covey,  13  Cal.  502,  and  ex  parte  Pulton,  7  CJowon, 
484,  hold  that  it  is  not  necessary  to  insert  the  name  of  the 
surety  in  the  body  of  the  undertaking,  and  that  his  signa- 
ture thereto  sufficiently  indicates  his  intent  to  be  bound  by 
the  terms  of  the  undertaking,  which  is  all  the  law  requires. 

3.  The  objection  to  the  affidavit  does  not  fall  within 
Stark  V.  Stafford,  14  Or.  317.  In  that  case  there  were  two 
blanks  in  the  affidavit,  one  at  the  beginning  as  here,  and 
the  other  blank  not  being  filled,  the  qualification  of  the 

surety  did  not  api>ear.    It  read,  **worth  the  sum  of .*' 

The  court  held  this  to  be  not  in  compliance  with  law  and 
insufficient  without  pointing  out  the  particulars.  Section 
2123  requires  that  sureties  in  an  undertaking  on  appeal 
must  have  the  qualifications  of  bail  upon  arrest.  Section 
118  prescribes  what  the  qualifications  of  bail  upon  arrest 
shall  be.  In  Stark  v.  Stafford,  supra,  no  amount  was 
specified  and  it  did  not  appear  that  the  surety  was  worth 
the  amount  si)ecified  over  and  above  all  debts  and  liabili- 
ties and  exclusive  of  ])roperty  exempt  from  execution. 
The  cases  are  clearly  distinguishable. 

The  court  below  therefore  erred  in  dismissing  the 
appeal  and  its  judgment  must  be  reversed  and  the  cause 
remanded  for  such  further  proceedings  as  law  and  justice 
may  require. 
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E.  J.  KEENEY,  Respondent,  v.  THE  OREGON  RAIL- 
WAY  &  NAVIGATION  COMPANY,  Appellant. 

Iiocx  RuKNTNO  AT  Las«i.— Stock  nuiDlng  at  Ittrge  are  antmala  tbatroftm  and  foed  at 
will,  and  are  such  as  are  not  under  the  Immediate  dlreotion  and  control  of  any 
one;  and  in  such  case  If  they  wander  upon  the  track  of  a  railroad,  and  are  killed, 
the  owner  in  allowing  them  to  ran  at  large  it  not  goilty  of  contributory  negligence 
and  precluded  ftom  a  recovery. 

9TOCK  IN  Chabob  or  a  Hebdbb— Contbibtttobt  Nbgliobncb.— Stock  in  charge  of  a 
herder  .and  subject  to  his  control  is  not  stock  ranning  at  large,  as  the  plaees 
whii  her  they  wander  and  fted,  or  lie  down  to  lest,  are  selected  by  him  and  subjeot 
to  his  direction  and  control;  and  If  he  ▼oluntarily  drives  and  leaves  them  uncared 
for  in  a  place  of  dsnger  along  a  railroad  track  where  injury  is  likely  to  happen  to 
them  as  a  probable  consequence,  and  they  are  killed,  his  act  will  be  regsjrded  as 
the  proximate  cause  of  the  injury  and  preclude  the  owner  fh>m  recovery. 

Appeal  from  Gilliam  county:  J.  H.  Bird,  judge. 

This  is  an  action  to  recover  damages  for  the  killing  of 
certain  sheep  by  the  defendant  railroad,  and  is  based  on 
tiie  statute.  The  answer,  after  denying  the  facts  alleged, 
sets  up  a  further  and  separate  defense  to  the  effect  that 
the  killing  of  said  sheep  was  caused  by  the  negligence  of 
one  George  Taylor,  and  without  any  fault  or  negligence 
in  the  operation  of  the  train,  etc.  Issue  being  joined,  a 
trial  was  had  and  a  verdict  and  judgment  were  rendered 
for  the  plaintiff,  from  which  this  appeal  is  taken. 

W.  W.  Cotton,  for  Appellant. 

Bennett  S  WUaon,  for  Respondent. 

LfORD,  J.,  delivered  the  opinion  of  the  court 

There  is  but  one  question  that  we  deem  it  necessary  to 
consider  upon  this  record,  namely,  whether  the  evidence 
was  sufficient  to  sustain  the  verdict.  It  arises  out  of  the 
defendant's  motion  for  a  non-suit  The  testimony  of  the 
plaintiff,  as  disclosed  by  the  record,  shows  that  one  George 
Taylor  was  tending  and  in  charge  of  the  sheep  when 
killed;  that  the  night  before  the  killing  of  them  occurred 
he  drove  them  across  the  railroad  track  and  down  to  the 
river  to  water  them;  that  he  sometimes  watered  them 
tiiara,  but  not  Qften,  and  had  brought  them  there  that 


292  Eeeney  t;.  O.  B.  a  N.  Co.  [Sup.  CU 

Opinion  of  the  Conrt— Lord,  J. 

evening;  that  the  railroad  at  that  place,  where  the  sheep 
were  run  over,  is  between  four  and  five  hundred  yards 
from  the  river;  that  he  left  this  band  of  sheep,  composed 
of  twenty-six  hundred,  on  this  space  between  the  railroad 
and  the  river  to  rest  that  night,  and  repaired  to  his  cabin 
for  that  purpose  himself;  that  in  the  morning  he  drove 
the  sheep  to  water  and  then  went  back  to  his  cabin  and 
begun  cutting  some  wood,  when  he  saw  his  sheep  crossing 
the  railroad  track,  and  that  about  one-half  of  them  was 
across,  but  they  were  strung  out  on  the  track;  that  he 
could  see  down  the  track  for  two  miles,  and  looked  to  see 
if  there  was  a  train,  but  saw  none,  and  went  to  get  his 
horse,  and  then  heard  the  train  coming,  but  that  it  was 
not  very  close,  but  he  went  to  get  the  sheep  off  the  track; 
that  the  train  whistled  when  about  one  hundred  and  fifty 
yards  from  the  sheep  and  kept  whistling  and  rung  the 
bell,  and  that  the  sheep  in  their  fright  bunched  when  they 
were  struck,  etc. 

Taking  this  evidence  as  true,  is  it  sufficient  to  sustain 
the  verdict,  or  did  the  court  err  in  not  granting  the  motion 
for  non-suit.  The  contention  of  counsel  for  the  defendant 
is,  that  from  this  evidence  it  clearly  appears  that  it  was 
the  nc5:Hgeiice  of  Taylor  which  occasioned  the  collision 
and  caused  the  dostrucLion  of  tlic  sheep.  It  has  beeit  held 
in  this  State  that  the  common  law  rule  that  every  man  is 
bound  to  keep  his  stock  within  his  own  enclosure  does  not 
prevail,  and  that  a  party  in  allowing  his  stock  to  run  at 
large,  which  btray.s  upon  a  railroad  track  and  is  killed,  is 
not  guUt y  of  contri bu loiy  negligence.  3Iose8  v.  S.  P.  jR.  22. 
Co.t  ib  Or.  oSj.  And  it  is  also  provided  under  the  statute 
inidvr  v/liich  this  action  is  brought  that  the  allowing  of 
block  to  run  at  large  upon  common  unfenced  range,  or 
upon  enclosed  laud  owned  or  in  the  possession  of  the  owner 
of  such  slock,  shall  not;  bo  deemed  or  held  to  be  contribu- 
tory negligence.  HiU's  Code,  §  4048.  Stock  running  at 
large  arc  animals  that  roam  and  feed  at  will,  and  are  not 
under  the  immediate  direction  and  control  of  any  one. 
They  may  be  in  an  enclosure  which  may  restrain  the  limits 
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in  which  they  shall  wander  and  feed;  or  they  may  be  on 
an  nnfenced  range,  relatively  without  limit,  where  they 
may  roam  and  feed  at  will;  but  in  either  case  they  are  not 
subject  to  the  direction  and  control  of  any  one.  So  to 
speak,  they  are  master  of  their  own  movements,  going 
whither  they  will  without  personal  direction  or  control. 
In  such  cases,  if  they  wander  upon  the  track  of  a  railroad 
and  are  killed,  the  owner  in  allowing  them  to  run  at  large 
is  not  guilty  of  contributory  negligence,  and  precluded 
from  a  recovery.  But  stock  or  sheep  in  charge  of  a  herder 
and  subject  to  his  control,  whether  in  an  enclosed  field  or 
upon  a  range,  is  not  stock  running  at  large,  as  the  places 
whither  they  wander  and  feed,  or  lie  down  to  rest,  are 
selected  by  him  and  subject  to  his  direction  and  controL 
80  that,  if  he  voluntarily  drives  or  leaves  them  in  a  place 
of  danger,  and  where  injury  is  likely  to  happen  to  them, 
along  a  railroad  track,  and  they  are  killed,  his  act  will  be 
regarded  as  the  proximate  cause  of  the  injury,  and  pre- 
clude the  owner  from  recovery.  In  such  case,  the  stock  is 
not  to  be  deemed  running  at  large  within  the  meaning  of 
the  statute  so  as  to  exclude  the  defense  of  contributory 
negligence. 

Now,  it  appears  that  on  the  night  previous  to  the  killing 
of  the  sheep  that  the  herder  had  driven  them  down  to 
water  on  the  river  and  left  them  all  night  on  a  narrow 
space  or  strip  of  land  between  the  river  and  the  line  of  the 
railroad;  that  it  was  only  ''sometimes"  that  he  watered 
them  at  this  place,  but  that  he  did  it  on  this  occasion,  and 
when  that  was  done  he  repaired  to  his  cabin  some-distance 
away  and  remained  for  the  night,  leaving  twenty-six  hun- 
dred sheep  hemmed  in  this  narrow  space  along  the  track 
of  the  railroad,  liable  to  be  used  at  all  hours  of  the  night 
and  day  as  the  requirements  of  its  business  might  demand, 
and  with  their  feeding  grounds  on  the  other  side  of  it  The 
sheep  were  thus  voluntarily  placed  and  left  in  a  place  of 
danger,  and  where,  under  the  circumstances,  injury  to 
them  would  likely  occur  as  a  natural  and  probable  c(»ise- 
qa^ice.     As  luck  would  have  it,  nothing  occurred  during 
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the  night  to  cause  the  sheep  to  leave  the  place  in  whksk 
they  had  been  left,  either  arising  from  some  external 
circumstances,  or  from  the  promptings  of  animal  instinct 
In  the  morning,  after  watering  them,  he  again  left  them 
in  this  space  between  the  river  and  the  track  of  the  rail- 
road and  went  back  to  his  cabin.  The  feeding  grounds  of 
the  sheep  were  on  the  other  side  of  the  track,  which  they 
must  cross  to  reach,  and  the  direction  their  instinct  would 
now  lead  them  occurred,  as  was  a  plain  consequence  easily 
to  be  foreseen.  When  next  he  saw  the  sheep  they  were 
crossing  the  track,  about  one-half  of  them  across  it,  and 
the  other  half  strung  out  along  the  track.  As  no  train 
was  in  sight  and  he  could  see  two  miles  down  the  track,  he 
went  to  get  his  horse,  and  then  heard  the  trsdn  coming, 
and  then  went  back  to  get  the  sheep  off  the  track,  and  in 
the  meantime  the  engineer  began  to  sound  the  alarm, 
whistle,  and  ring  the  bell,  and  the  sheep  becoming  fright- 
ened or  panic-stricken,  bunched,  and  the  collision  occurred,. 
which  caused  the  loss  or  destruction  of  the  sheep  all^;ed. 
The  place  where  the  sheep  were  turned  loose  and  le§^ 
uncared  for,  by  the  herder,  under  the  circumstances,  was 
a  place  where  danger  is  known  to  exist  and  injury  to  them 
was  a  probable  consequence. 

In  Moses  v.  Southern  Paafflc  Railroad  Co.,  supra,  it  was 
said:  ''An  owner  cannot  turn  loose  his  stock  regardless 
of  circumstances,  or  at  a  place  where  danger  to  them  is 
oonstant  and  imminent;  and  when  an  injury  occurs  to  them 
as  a  consequence  of  his  conduct,  though  the  defendant  may 
not  have  been  free  from  fault  escape  the  charge  of  negli- 
gence, or  a  want  of  ordinary  care.  *  *  ♦  In  such  case 
tiie  act  itself  is  equivalent  to  deliberately  pnttingthestcNSk 
into  a  place  of  danger,  and  where  injury  to  them  is  a 
probable  consequence.  The  atock  do  not  stray  into  a  place 
of  danger  but  they  are  turned  loose  in  a  i^ace  where  danger 
is  known  to  exist,  or  may  be  foreseen  by  the  exercise  of 
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ordinary  care,  and  the  party  cannot  and  ought  not  to 
recover  for  injuries  which  are  the  direct  result  of  his  own 
negligence."  The  sheep  did  not  stray  from  the  range  to 
the  place  where  they  were,  but  they  were  deliberately  put 
where  they  were  by  the  voluntary  act  of  the  herder;  and 
there  turned  loose  or  left  to  roam  at  will  at  a  place  where 
danger  is  known  to  exist  and  injury  likely  to  happen  to 
them  as  a  probable  consequence  of  such  an  act  Nor  is 
this  all.  The  liability  to  loss  of  life  and  property,  arising 
from  such  an  act,  to  others,  is  incomparable  to  the  damage 
to  such  animals,  and  is  an  important  consideration  not  to 
be  overlooked.  The  accident  as  it  did  actually  occur  illus- 
trates the  danger.  It  might  have  been  a  passenger  train 
and  thrown  its  cars  from  the  track  and  endangered  or 
destroyed  the  lives  of  its  passengers.  As  the  court  said 
in  Smith  v.  Railroad  Co.,  34  Iowa,  508,  *the  owner  of  cattle 
may  not  turn  them  out  and  enable  them  to  frequent  a  place 
of  great  peril  on  a  railroad  track,  or  its  depot  grounds,  and 
then  demand  that  the  company  shall  stop  its  trains  and 
drive  off  his  cattle,  or  slacken  the  speed,  or  change  the 
time  table  in  order  to  deliver  his  cattle  from  the  peril  into 
which  he  has  voluntarily  placed  them."  We  think,  there- 
fore, the  act  of  the  herder  in  putting  the  sheep  on  the 
narrow  strip  where  he  left  them  uncared  for,  and  injury 
was  likely  to  happen  to  them,  under  the  circumstances,  as 
a  probable  consequence,  indicated  such  a  want  of  ordinary 
care  on  his  part  as  contributed  to  produce  the  injury  of 
which  the  plaintiff  complains,  and  precludes  his  recovery. 
It  follows  that  the  judgment  must  be  reversed  with  the 
direction  to  the  trial  court  to  sustain  the  motion  for  non 
suit 


[  FUed  May  21, 1890.] 

STATE  OF  OREGON,   Rkspondint,  v.  3.  D.  COMBS, 

Appellant. 


>-Saib  ov  SmrraevB  Liquou  on  Sunday— 8urnDVGi.~0B  an  indiet* 
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Appeal,  from  Grant  county:  M.  D.  Clifford,  judge. 

W,  M,  Ramsey y  for  Appellant. 

J,  L.  Band,  district  attorney,  and  J.  J.  BaUeray,  for 
Respondent. 

Per  Curiam.  — It  is  conceded  that  the  indictment  charges 
an  ofEense  under  section  1909,  Hill's  Code;  and  the  defend- 
ant having  pleaded  guilty,  is  liable  to  punishment  in  any 
sum  not  exceeding  twenty-five  dollars,  and  not  less  than 
ten  dollars.  The  record,  however,  discloses  that  the  court, 
by  some  inadvertence,  sentenced  the  defendant  to  pay  a 
fine  of  one  hundred  and  fifty  dollars,  under  section  3,  session 
laws,  1889,  p.  9,  and  not  under  the  section  above  cited. 

As  this  was  error,  the  judgment  must  be  reversed,  and 
the  cause  remanded  to  the  court  below  with  directions  to 
sentence  the  defendant  under  section  1909,  supra. 


[Filed  May  23.1890.] 

FANNIE  C.  BEEBE,  Respondent,  v.  SIMON  L.  McKEN- 
ZIE,  Appellant. 


Will  ob  Due»— Intxhtion  to  Control.— In  oonBtraing  ad  ixutrument  to  < 

whether  it  U  a  wiU  or  deed,  the  intention  is  to  control  as  collected  ftom  the  whole 
iofltnuneat. 

Whbn  a  Dbbd  and  Not  a  Will.— Where  an  instnunent  conveys  a  present  title  to  the 
grantee,  and  the  grantor  reserves  out  of  the  estate  conveyed  the  right  to  the  use 
and  poflwasion  during  his  life,  the  instrument  is  a  deed  and  not  a  wlU. 

Sdch  a  I>bbd  not  an  Ebtate  to  Commbnce  in  Futubo.— Such  an  inBtrnment  does  not 
create  an  estate  In  fteehold  to  commence  in  futuro,  and  is  not  within  the  technical 
rule  of  the  eommton  law  api^ed  in  such  cases. 

Appeal  from  Union  county:  J.  A.  Fee,  judge. 

This  is  an  action  of  ejectment,  brought  by  the  plaintiff 
against  the  defendant  to  recover  the  land  described  in  the 
complaint.  Both  parties  deraign  title  to  the  land  from 
one  Thos.  McKenzie,  deceased, — the  plaintiff  by  deed,  and 
the  defendant  as  an  heir  at  law.  The  cause  was  tried 
wiUiourt  the  intervention  of  a  jury,  and  judgmmt  went  tor 
the  plaintiff,  from  which  this  appeal  is  bnoqgbt.  At  the 
tcial,   the  plaintiff  in  support  of  her  claim,  ofltasad  in, 
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evidence  the  following  instrument  in  writing:  "This 
indentnre  witnesseth:  That  Thomas  McKenzie,  for  the 
consideration  of  the  sum  of  one  dollar  to  him  paid,  has 
bargained,  sold  and  quit-claimed,  and  by  these  presents 
does  bargain,  sell  and  quit-claim  unto  Fannie  C.  McKenzie 
the  xmdivided  one-half  of  the  following  described  prop- 
erty, to  wit:  ♦  ♦  ♦  The  foregoing  sale  and  conveyance 
is  understood  and  agreed  to  be  completed  and  done  at  the 
death  of  the  said  Thomas  McKenzie,  and  that  the  posses- 
sion and  right  of  possession  to  and  in  the  foregoing 
premises  remains  and  rests,  until  his  death,  in  the  said 
Thomas  McKenzie  in  consideration  of  the  marital  will  and 
assistance  extended  by  the  said  Fannie  C.  McKenzie; 
retains  to  himself  only  the  life  proprietorship  and  owner- 
ship of  the  foregoing  property,  and  conveys  to  her  all 
other  rights  which  the  said  Thomas  McKenzie  may  have 
therein.     Said  Thomas  McKenzie  shall  not  sell  nor  attempt 

the  said  premises,  but  shall  occupy  the  same  during 

his  life- time.  To  have  and  to  hold  the  said  premises  with 
their  appurtenances  unto  the  said  Fannie  C.  McKenzie. 
heirs  and  assigns  forever.    In  witness  whereof,  etc. 

**Thomas  McKenzie.    [seal.] 
"Done  in  presence  of 

•*JoHN  McDonald. 

••A.  Meacham." 
Then  follows  the  acknowledgment,  eta  To  the  intro- 
duction of  which  the  defendant  objected,  which  the  trial 
court  overruling,  the  said  instrument  was  admitted  as 
evidence,  and  the  ruling  of  the  court  in  admitting  the  same 
is  the  error  assigned  on  this  appeal. 

T.  H,  Omwford,  for  Resi)ondent 

Shatton  d  Cairmll,  for  Appellant. 

Lord,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  presented  by  this  record  is  as  to  fhe 
validity  of  the  above  instrument  as  a  deed,  the  defendant 
contendii^  that  althoogh  in  form  a  dead,  it  is  a  willt.l>utii 
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not  a  will,  that  it  is  a  deed  that  attempts  to  create  an 
estate  to  commence  in  futuro,  and  is  therefore  void.  To 
determine  the  nature  of  an  instrument,  the  intention  of  the 
maker  to  be  collected  from  the  whole  instrument,  subject 
to  the  rules  of  law,  is  the  pole  star  by  which  to  be  ^ided. 
The  fact  that  it  is  in  form  and  phraseology  a  deed  signifies 
nothing;  if  it  is  plain  from  the  language  used  and  what  is 
appointed  to  be  done  after  the  maker's  death  that  it  is 
testamentary  in  its  nature,  it  is  a  will.  But  if  it  is  plain 
that  it  was  the  intention  of  the  grantor  to  convey  a  present 
estate,  though  the  possession  may  be  postponed  until  after 
his  death,  it  is  a  deed  and  not  a  will.  The  estate  would 
stand  created,  but  the  possession  or  enjoyment  of  it  post- 
poned. The  evidence  of  this  intention  as  afforded  by  the 
instrument  is,  that  it  is  in  the  form  of  a  deed  of  conveyance. 
It  was  made  in  consideration  of '  'marital  will  and  assistance 
extended,"  and  was  executed  with  the  usual  formalities 
prescribed  by  law.  The  grantor  acknowledged  before  the 
proper  officer  that  **he  executed  the  same  freely  for  the 
uses  and  purposes  therein  named,  *'  and  used  words,  namely, 
*'has  bargained,  sold  and  quit-claimed,  and  by  these 
presents  does  bargain,  sell  and  quit-claim,"  that  are 
specially  appropriate  in  a  deed,  and  not  in  a  will.  In  the 
instrument  itself  it  is  referred  to  as  a  **conveyance,"  and 
the  grantor  delivers  it  as  such  to  the  grantee,  who  has  it 
recorded  as  a  deed.  While  this  is  not  denied,  it  is  ui^ed 
from  other  language  used  in  the  instrument  that  the 
grantor  never  intended  to  convey  to  the  grantee  any 
present  iuterest  or  estate  in  the  land,  but  only  an  estate 
limited  to  take  effect  after  his  death,  or  to  commence  in 
futuro.  The  clause  is  not  clear  and  its  language  is  much 
involved,  but  it  seems  to  us  the  intention  is  to  convey  the 
fee  in  praesenti  to  the  grantee,  the  grantor  reserving  out 
of  it  the  x)OSsession  or  enjoyment  during  his  life.  Accord- 
ing to  its  terms  it  is  ''the  possession  and  right  of  posses- 
sion" that  "remains  and  rests''  in  the  grantor,  of  which  he 
"only  retains  to  himself  the  life  proprietorship"  inoonsd- 
oration  of  "marital  will  and  assistance  extended^  by  his 
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wife.  The  intention  is  to  convey  presently  the  freehold  or 
ise  to  tiie  grsntee,  subject  to  the  grantors  possession  and 
«ae  during  his  life.  It  is  to  take  effect  or  took  effect  in 
interest  upon  the  execution  of  the  instrument,  though  the 
ligpht  of  possession  was  postponed  until  after  the  death  of 
the  grantor.  If  this  construction  be  correct,  the  intention 
of  the  grantor  was  to  convey  the  land  at  the  time  the  deed 
was  executed  and  delivered,  and  to  reserve  to  himself  out 
of  the  estate  conveyed  the  use  and  possession  during  his 
BCa  LfOoking  at  the  whole  instrument,  it  evinces  a  favor- 
aMe  intention  to  the  grantee,  nor  does  it  contain  any 
revokable  words,  or  other  language  which  indicates  that 
it  is  testamentary  in  its  nature.  The  language  is  '*does  , 
bargain,  sell  and  quit-claim,"  and  the  grantee  is  ''to  have 
and  to  hold  the  said  premises,"  etc.,  ''heirs  and  assigns 
toonever."  Prom  all  this  it  is  clear  that  the  instrument  is 
not  a  will,  but  a  deed,  and  conveyed  a  present  title  to  the 
grantee,  out  of  which  the  grantor  reserved  to  himself  the 
vfle  and  enjoyment  of  an  interest  during  his  life.  As  such, 
jft  was  not  a  deed  to  commence  in  futuro^  or  to  take  effect 
at  the  death  of  the  grantor,  and,  therefore,  renders  it 
unnecessary  for  us  to  consider  whether,  under  our  statutes 
and  the  policy  of  our  laws,  the  technical  rule  of  the  common 
law  in  respect  to  creating  estates  to  commence  in  futuro 
prevails. 
There  is  no  error  and  the  judgment  must  be  afflrmedi 


[FUedMayas,  laoaj 

X    K.    KELLY,    Appellant,   v.   DALLES    CITY, 
Kespondent. 


r  fit  Am  MniTiWT  Bon^-WHaii  Clauc  no  Pajlt  ov.«-^h6  lUtd  to  ^ 

land  etaim  imder  tke  aet  of  coogren  of  September  17,  ttM,  areattng  tha 
oBea  «f  nrreTor^iMnl  of  the  paUio  lands  In  Oregon,  asd  k>  provide  ftit  the 
WBTftsf  tbeR  jf,  and  to  sake  donation  to  aettlen,  did  not  attach  to  any  tract  or 
faical  oi  land  lelaBted  tat  a  military  poet  or  wltkin  one  mile  thereof  ualen  tfao 
laad  ealtlipatlon  of  the  claim  was  commenced  prevlona  to  the  selection. 
»  oif  ia»  donaOfaB  elaimant  npon  the  land  will  not,  ho«rei«r,  ^ 
I  ta  have  been  in  voUtlon  of  the  said  aetk  where  it  Appear*  that  ha  duly 
I  a  notlfioailoD  ol  Lis  claim  wiih  the  surve^-or-gcneral,  made  proof  of  i 
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end  eoltlTation  in  eooordance  with  the  pioylBiona  of  the  nid  eet,  and  tl&st  the 
Bune  were  duly  received  and  acted  upon  by  the  land  department,  unleai  it  ia  shown 
hy  eompetent  proof  that  the  selection  was  duly  made  prior  to  the  MttJement, 
althou^  the  land  ac^oining  the  claim  was  oecupled  at  the  tl2ne  by  United  States 
troops  as  a  military  post 
Don  ATXOM  Claim— PBmoBMT  nob  Sicbbtaky  op  Wak  Cannot  Selkt  as  a  Miutast 
RnBavAnoN.—Where  a  qualified  claimant  under  said  aet  of  oonsreas  duly  made 
a  settlement  upon  the  public  domain,  and  filed  a  notification  with  the  sunreyor- 
general  claiming  a  parcel  of  land  described  therein  as  a  donation  date  under  the 
act ;  heldt  that  neither  the  secretary  of  war  nor  the  prerident  had  authority  tosdeet 
the  land  as  a  military  reserration  without  his  relinquishment  thereof  or  making 
him  due  oompensation  thereot 

Appeal  from  Wasco  county:  J.  H.  Bird,  judge. 

The  appellant  commenced  a  suit  in  said  court  to  have 
the  respondent  decreed  to  be  the  holder  of  the  legal  title 
to  certain  land  in  trust  for  appellant,  and  to  execute  a 
deed  of  conveyance  of  all  its  rights,  title  and  interest 
therein  to  appellant,  with  such  other  and  further  relief  as 
he  might  be  entitled  to  in  equity. 

He  alleged  in  his  complaint  that  on  the  twenty-second 
day  of  November,  1853,  one  Winson  D.  Bigelow,  being 
then  a  resident  and  settler  upon  a  certain  tract  of  land  in 
Oregon,  and  duly  qualified  to  enter  the  same  as  a  donation 
claim  under  the  act  of  congress  approved  September  27, 
1850,  commonly  known  as  the  ''Donation  Law,"  filed  with 
the  surveyor-general  of  Oregon  a  notice  in  writing,  setting 
forth  his  claim  to  the  benefits  of  the  fourth  section  of  said 
act  of  congress^  and  whyasein  he  notified  said  surveyor 
general  of  the  tracti  of  land  claimed  by  him,  described  as 
accurately  as  the  same  could  be  done  in  advance  of  the 
public  surveys  thereof;  that  said  Bigelow  personally 
resided  upon  and  cultivated  the  said  tract  of  land  continu- 
ously from  the  first  day  of  November,  1853,  the  time  of  his 
said  settlement  thereon,  to  the  sixteenth  day  of  February, 
1860 ;  and  within  three  months  after  the  survey  thereof 
was  made  by  the  United  States  as  a  part  of  the  public 
lands,  he  notified  the  register  and  receiver  of  the  proper 
land-ofiice  of  the  precise  tract  of  land  claimed  by  him,  and 
made  his  final  proof  of  his  said  residence  and  cultivation, 
and  of  his  having  in  all  respects  complied  with  the  pro- 
visions of  said  act  of  congress,   and   the  amendments 
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thereto,  bo  as  to  entitle  him  to  a  donation  of  said  tract  of 
land ;  that  afterwards,  on  the  fifth  day  of  May,  1881,  the 
United  States  issued  to  said  Bigelow  a  patent  for  all  of 
said  land  except  a  portion  thereof  embraced  in  a  patent 
which  was  wrongfully  issued  by  the  United  States  to  the 
missionary  society  of  the  Methodist  Episcopal  church  on 
the  ninth  day  of  July,  1875,  also  except  a  portion  thereof 
which  is  embraced  in  what  is  known  as  the  Harney  military 
reservation;  that  appellant,  by  direct  and  mesne  convey- 
ance from  the  said  Bigelow,  succeeded  to  his  title  to  that 
portion  of  the  donation  claim  which  lies  between  the 
western  boundary  thereof  and  what  is  known  as  the  United 
States  military  reservation  and  Fort  Dalles,  as  established 
by  Brigadier-General  Harney  in  the  year  1859,  which  last 
described  ]and  is  the  parcel  of  land  in  controversy;  that 
said  military  reservation,  established  in  1859,  adjoined 
what  was  then  the  southern  boundary  line  of  Dalles  City, 
the  respondent  herein ;  that  the  eastern  boundary  line  of 
said  Harney  military  reservation,  commencing  at  the 
northeastern  corner  thereof,  runs  thence  south  13°  30'  west, 
19.16  chains,  where  it  intersects  and  crosses  the  wesleru 
bonndaiy  of  the  Bigelow  claim,  and  continuing  on  in  the 
same  course  south  13°  30^  west,  runs  53  chains  from  said 
point  of  intersection  upon  the  said  donation  claim,  and  run- 
ning thence  north  66°  34'  west,  17  chains,  where  it  re-crosses 
the  said  western  boundary  of  the  donation  claim,  and 
thereby  includes  in  said  military  reservation  about  44  1-2 
acres  of  land  belonging  to  appellant;  that  appellant  is  the 
equitable  owner  of  said  44  1-2  acres  of  land,  and  that  the 
legal  title  thereof  is  in  the  respondent  by  virtue  of  a 
grant  made  under  an  act  of  congress,  entitled  ''An  act  to 
provide  for  the  disposition  of  useless  military  reserva- 
tions/' approved  February  24,  1871,  and  is  entitled  to  a 
conveyance  of  the  legal  title  from  the  respondent. 

The  respondent  filed  an  answer  to  the  said  complaint, 
denying  all  the  allegations  therein  contained;  and  for  a 
further  answer  averred  that  no  part  of  said  land  was  sub- 
ject to  be  taken  as  a  donation  claim,  for  the  reason  tliat  at 
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the  time  of  the  alleged  settlement  and  filing  thereon  it^ 
a  part  of  a  duly  authorized  and  established  military  reser- 
vation known  as  Fort  Dalles,  which  included  ten  miles 
square,  was  established  by  the  president  of  the  United 
States  in  1^48,  and  remained  unchanged  untU  sometime 
after  the  alleged  settlement  of  the  said  Bigelow,  and  at 
the  time  thereof  was  actually  occupied  as  such  building, 
parade,  and  other  grounds,  a  part  of  which  was  enclosed, 
and  said  enclosure  included  said  grounds  and  the  lands  in 
controversy;  that  the  east  line  of  the  part  enclosed  was 
commonly  known  as  and  called  the  eastern  boundary  line  of 
the  reservation;  that  in  1853  the  said  ten-mile  reservation 
was  reduced  by  the  proper  authorities  to  one  mUe  square, 
the  eastern  boundary  line  of  which  reduced  reservation 
conformed  in  all  respects  with  the  eastern  boundary  line 
of  the  part  of  the  ten-mile  reservation  which  was  used  for 
the  particular  purposes  mentioned,  and  which  was  the 
most  valuable  and  desirable  part  thereof.  The  respondent 
also  charges  in  its  said  answer  that  the  patent  issued  to 
said  Bigelow  was  obtained  by  fraud  and  misrepresenta- 
tion in  certain  particulars  therein  specified.  Respondent 
further  alleged  that  whatever  interest  it  may  have  in  said 
tract  of  land  was  obtained  in  the  year  1871,  since  which 
time  it  has  had  the  sole,  exclusive  and  notorious  possession 
of  every  part  thereof;  and  that  neither  the  appellant  nor 
any  of  his  grantors  have  ever  been  seized  or  possessed  ci 
any  part  of  it  for  a  period  of  more  than  ten  years  prior  to 
the  commencement  of  this  suit 

The  appellant  filed  a  reply  to  the  new  matter  contained 
in  the  answer  denying  the  same. 

The  case  was  heard  upon  depositions,  proofs  and  exhibits, 
upon  which  the  circuit  court  found  that  the  appellant  had 
failed  to  sustain  the  allegations  of  his  complaintB,  and 
thereupon  decreed  that  it  be  dismissed^  vhich  ia  the  ( 
appealed  from. 

J.  K.  Kelly,  Appellant,  pro  86. 

R  P.  May$f  for  Baspondenk 


Majsr,  1890.]         Kelly  v.  Dalles  City.  808 

Opinion  of  the  Court— Thftyer,  C  J. 

Thayer,  C.  X,  delivered  the  opinion  of  the  court 

The  decision  of  this  case  turns  mainly  upon  the  question 
as  to  whether  the  land  claimed  by  the  said  Winson  D.  Bige- 
low  as  a  donation  claim  was  subject  to  be  taken  as  such  under 
said  act  of  congress  of  September  27, 1850.  Said  Bigelow 
was  doubtless  a  qualified  person  to  take  a  claim  under  said 
act.  and,  so  far  as  I  am  able  to  discover,  performed  all  the 
conditions  and  requirements  necessary  under  it  to  entitle 
him  to  the  benefit  of  its  provisions;  but  it  is  earnestly 
contended  by  respondent's  counsel  that  the  claim  would 
not  attach  to  the  parcel  of  land  included  in  his  notification 
for  the  reason  that  it  was  a  part  of  a  tract  selected  for  a 
military  post,  or  at  least  was  within  one  mile  of  land 
reserved  for  the  governmental  purposes,  and  therefore 
invalid. 

The  history  of  the  case  shows  that  on  January  29,  1848, 
the  then  secretary  of  war,  the  Hon.  W.  L.  Marcy,  made 
and  published  an  order  that  the  commanding  officer  of  the 
military  stations  established  on  the  route  to  Oregon  make 
a  reserve  of  ten  miles  square  around  tlie  same,  and  cause 
it  to  be  surveyed  and  divided  oif  into  suitable  portions,  the 
boundaries  of  which  to  be  clearly  marked  by  natural  or 
other  objects  and  indicated  by  numbers  on  a  map  to  be 
prepared  for  the  convenience  of  future  reference.  A  copy 
of  this  order  was  enclosed  by  the  adjutant  general  of  the 
United  States  on  February  2,  1848,  to  Lieutenant  Colonel 
O.  Wharton,  1st  dragoons,  commanding  at  Fort  Leaven- 
worth, directing  him  to  furnish  every  commander  of  a 
post  that  might  be  established  with  a  copy  of  the  said 
order  and  to  enjoin  upon  him  a  strict  compliance  with  its 
requirements;  tiiat  on  June  22,  1850,  Colonel  Loring,  com- 
nranding  the  11th  military  department  at  Fort  Vancouver, 
O-  T.,  made  a  special  order  to  the  effect  that  Brevet  Major 
S.  S.  Tucker,  mounted  riflemen,  should,  in  establishing 
the  military  post  at  the  Dalles  of  the  Columbia  river. 
make  a  military  reservation  of  ten  miles  square:  that  he 
c«UM  it  to  be  surveyed  by  an  officer  of  his  commaiMi  and 
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designate  its  limits  by  prominent  natural  objects  (if  any) 
and  strong  posts;  that  a  plat  of  the  reservation  be  sent  to 
headquarters  at  Vancouver.  A  survey  and  map  were 
introduced  in  evidence  at  the  hearing,  purporting  to  be  a 
survey  and  map  of  a  ten-mile  military  reservation  at  the 
Dalles,  and  to  have  been  made  by  Geo.  C.  Bomford,  sur- 
veyor, in  1852.  Upon  this  map  was  endorsed  the  following 
certificate:  *'This  survey  of  the  military  reservation  at 
this  post  was  made  by  Mr.  Geo.  C.  Bomford,  under  a  con- 
tract made  with  him  on  the  tenth  of  September,  1852,  by 
First  Lieutenant  John  B.  Gibson,  1st  artillery,  then  in 
command  of  this  post,  acting  under  the  order  of  Brevet 
Brigadier  General  E.  A.  Hitchcock,  commanding  the 
Pacific  division,  headquarters  Dalles  of  the  Ciolumbia 
river,  Oregon  Territory,  thirty-first  of  October,  1853. 

(Signed)  **B.  Alvord,  Captain, 

« 'Brevet  Major  U.  S.  A.,  commanding." 

It  further  appears  that  on  the  eighteenth  day  of  May, 
1854,  the  then  secretary  of  war,  Hon.  Jefferson  Davis, 
made  and  published  an  order  as  follows: 

"War  Department,  ) 
•* Washington,  May  18,  1854.  [ 
*' General  John  E.  Wool,  Commanding  Department  of  the 
radjlc — Siu:  It  is  represented  to  this  department  that  a 
reservation  of  ten  miles  square  has  been  made  for  military 
purposes  at  the  Dalles  of  the  Columbia,  and  that  posses- 
sion of  this  tract  is  claimed  by  the  military  authorities  to 
the  exclusion  of  persons  claiming  parts  thereof.  You 
will  please  cause  a  tract  of  noi  exceeding  six  hundred  and 
forty  acres' to  be  selected  for  the  use  of  the  post,  avoiding, 
as  far  as  consistent  with  the  public  interest,  all  interference 
with  x^rivatc  claims,  and  cause  the  limits  thereof  to  be 
properly  marked.  You  will  also  please  have  a  plat  thereof 
made  and  forwarded  to  this  department  with  such  a 
description  of  the  tract  that  it  can  be  platted  in  its  proper 
position  on  the  maps  of  the  public  lands.  The  selection 
of  this  tract  being  made  carefully,  and  after  fullexamina- 
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tion  by  competent  officers,  you  will  cause  the  commanding 
officer  to  relinquish  possession  of  any  other  lands  held  at 
that  place.  Should  the  reservation  include  the  improve- 
ments of  any  settler,  made  previous  to  the  reservation, 
you  will  cause  the  value  thereof  to  be  ascertained,  if 
possible,  in  a  manner  satisfactory  to  the  owner,  and  report 
the  amount  in  detail  to  this  department 

"Very  respectfully,  your  obedient  servant, 

•*Jeff'n  Davis,  secretary  of  war." 

The  appellant  concedes  that  in  pursuance  of  this  last 
order  of  the  war  department,  a  military  reservation  was 
duly  established  at  the  Dalles  of  the  Columbia;  but  con- 
tends that  no  such  reservation  was  established  there  prior 
to  that  time. 

It  appears  that  said  Bigelow,  on  the  twenty-second  day 
of  November,  1853,  filed  with  the  then  surveyor-general  of 
Oregon  a  notification  of  his  claim  to  a  donation  of  320  acres 
of  land  under  said  act  of  congress  of  September  27,  1850, 
in  which  the  boundaries  of  said  claim  were  as  follows: 
* 'Beginning  at  a  point  on  the  south  bank  of  the  Columbia 
river  at  a  point  where  William  C.  Laughlin's  west  line 
intersects  the  Columbia  river;  running  thence  south  82"* 
30^,  west  105  chains;  thence  east  72  chains;  thence  north 
52  chains;  thence  west  15  chains;  thence  north  36''  50""  east 
to  the  place  of  beginning,  — containing  320  acres,  as  appears 
by  the  annexed  diagram.'' 

Appended  to  said  notification  were  field  notes,  purport- 
ing to  be  of  a  survey  of  said  claim  made  September  4, 
1863,  by  Justin  Cheneworth.  These  notes  were  recorded 
in  the  land-office  at  Oregon  City,  October  6,  1853,  and 
described  the  said  claim  as  follows:  ''Beginning  at  the 
southwestern  comer  of  W.  C.  Laughlin's  claim;  thence 
south  32*>  30'  adjoining  the  military  reservation,  including 
Fort  Dalles,  210  two-pole  chains;  witness  oak  18  inches  in 
diameter;  thence  144  chains  to  the  southern  boundary  of 
John  A.  Simms'  claim,  13  chains  north  from  the  south- 
western comer;  witness  oak  12  inches  in  diameter;  thence 
along  said  boundary  107  [chains]  to  the  northwestern 
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comer  of  said  claim;  thence  west  along  the  south  boundary 
of  Laughlin's  claim  30  chains  to  the  southwestern  comer; 
thence  along  the  western  boundary  of  said  claim  73  chains 
to  the  place  of  beginning/' 

A  plat  was  drawn  in  the  margin  of  said  field  notes 
indicating  the  shape  of  the  claim;  and  accompanying  the 
said  notification  and  field-notes  was  the  affidavit  of  the  said 
Bigelow,  to  the  effect  that  he  was  a  white  settler  on  the 
public  lands,  and  that  he  arrived  in  said  Territory  on  the 

day  of  October,  184 — ,  and  was  a  resident  thereof  on 

and  before  the  first  day  of  December,  1850;  that  he  was  a 
native-bom  citizen  of  the  United  States;  that  he  was  born 
in  Massachusetts  in  1823,  and  that  he  personally  resided 
upon  and  cultivated  that  part  of  the  public  lands  particu- 
larly described  in  his  notification  continuously  from  tiie 
second  day  of  November,  1853,  to  the  sixteenth  day  of 
February,  1860,  and  that  he  was  not  a  married  man. 

It  further  appears  that  at  the  time  of  filing  the  said 
notification  the  lands  upon  which  it  was  filed  were  unsur- 
veyed  lands  of  the  United  States,  and  that  the  same  were 
not  surveyed  until  February  4,  1860;  that  on  the  sixteenth 
day  of  February,  1860,  said  Bigelow  filed  with  the  surveyor- 
general  of  Oregon  a  notification  of  his  claim  to  a  donation 
of  320  acres  of  land,  in  which  he  described  the  same  as 
^'beginning  at  the  northwest  corner  of  the  claim  in  section 
8, 48.92  chains  west  4.83  chains  south  of  the  corner  of  frac- 
tional sections  2  and  3;  thence  south  36.50  chains;  thence 
east  16.25  chains;  thence  south  49.47  chains;  thence  west 
71.02  chains;  thence  north  32°  30^  east  101. 82  chains  to  the 
place  of  beginning";  that  said  notification  was  accom- 
panied by  the  affidavit  of  the  said  Bigelow  in  the  form  of 
settler's  oath  upon  final  proof  and  cultivation  of  the  claim, 
also  the  affidavits  of  two  witnesses  as  to  such  settlement 
and  cultivation  thereof  as  required  by  said  act  of  congress. 

There  is  testimony  in  the  case  tending  to  prove  that  at 
about  the  time  said  Bigelow  filed  his  original  notification. 
Lieutenant  Montgomery  of  the  4th  infantry,  who  was  then 
Stationed  at  the  Dalles  military  post,  by  order  of  Brevet 
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Major  Alvord,  who  was  in  command  of  the  post,  surveyed 
a  line  from  the  northwest  comer  of  the  McLaughlin  dona- 
tion claim  one  mile  south,  which  was  recognized  as  the 
eastern  line  of  said  reservation,  and  that  it  coincided  with 
the  west  line  of  Bigelow's  donation  claim;  that  subsequently 
in  the  year  1854  or  1855,  Major  Bains,  then  in  command  at 
the  post,  caused  a  new  survey  of  the  reservation  to  be 
made,  changing  the  line  established  by  Montgomery  and 
threw  off  a  x>ortion  of  it  on  the  north  for  a  townsite.  It 
further  appears  that  on  the  first  day  of  January,  1859, 
certain  parties  petitioned  the  honorable  secretary  of  war 
to  relinquish  to  Dalles  City  that  part  of  the  said  reserva- 
tion Ijring  between  the  first  bluff  and  the  Columbia  river, 
and  the  bluff  of  rocks  on  the  west  bank  of  Mill  creek  and 
the  line  of  the  reservation,  together  with  that  portion 
lying  east  of  a  line  extending  from  Second  street  south  to 
a  point  parallel  with  the  southern  boundary  of  said  city; 
and  that  on  the  second  day  of  September,  1859,  adting 
Secretary  of  War  W.  B.  Drinkard  made  an  order  authoriz- 
ing the  commanding  officer  of  the  department  of  Oregon, 
at  his  discretion,  to  reduce  the  limits  of  the  said  reserva- 
tion so  as  to  leave  the  land  referred  to  by  the  petitioners 
unoccupied;  that  the  reserve,  not  exceeding  one  mUe 
square,  and  including  all  the  public  buildings,  should  then 
be  accurately  surveyed,  and  the  necessary  plat  and  notes 
forwarded  to  the  adjutant-general's  office  in  order  that  it 
might  be  formally  set  apart  for  military  purposes.  The 
matter  was  referred  to  the  commanding  general  by  the 
assistant  adjutant-general  September  17,  1859.  In  pur- 
suance of  which  order,  Greneral  Harney  ordered  said 
reservation  to  be  so  surveyed,  plats  and  notes  to  be  trans- 
mitted to  his  office  to  be  forwarded  to  the  adjutant-general, 
that  Uie  reservation  might  be  formally  set  apart  for  military 
purposes;  that  the  northern  limits  of  the  reserve  should 
not  extend  beyond  the  first  bluff  from  the  Columbia  river, 
and  should  no  inconvenience  be  found  to  arise  to  the 
military  service  when  nmning  the  lines,  the  prolongation 
of  Second  street  of  the  town  of  Dalles  should  mark  the 
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eastern  boundary;  and  Brevet  Second  Lieutenant  Joseph 
Dixon,  corps  of  topographical  engineers,  was  assigned  to 
the  execution  of  the  duty.  On  the  twentieth  day  of 
December,  1859,  said  Joseph  Dixon  rei)orted  that  he  had 
completed  the  survey  and  also  the  triplicate  maps  of  the 
reservation. 

Under  this  proceeding  the  limits  of  the  said  reservation 
seem  to  have  been  definitely  established.  It  will  be  seen 
from  an  inspection  of  the  maps  and  reports  of  the  surveys 
that  the  east  line  of  the  reservation  as  established  by 
Lieutenant  Dixon  is  the  same  as  that  attempted  to  be 
established  by  Major  Rains.  They  differ,  however,  in 
their  extent  north;  the  former  one  "does  not  extend 
beyond  the  upper  edge  of  the  first  bluff  from  the  Columbia 
river'';  while  the  latter,  traced  from  south  to  north,  con- 
tinues to  the  *'most  eastern  extremity  of  the  rock  at  the 
mouth  of  Mill  creek."  They  also  differ  in  their  extent 
south;  the  Bains  line  stopping  *'at  a  rock  on  the  brow  of 
the  bluff  marked  with  a  cross,"  and  the  Dixon  line  elctend- 
ing  several  chains  further  south.  Whether  the  said  east 
line  of  said  reservation  was  changed  by  the  Bains  and 
Dixon  survey  in  its  termini  and  course,  from  the  line 
thereof  as  surveyed  and  located  by  Lieutenant  Mont- 
gomery, is  a  material  question  between  the  parties. 

It  is  claimed  by  appellant  and  the  evidence  tends  to 
show  that  Lieutenant  Montgomery  estabUBhed  the  initial 
point  of  the  line  at  the  northwest  comer  of  the  Laughlin 
donation  claim,  and  ran  thence  south  32''  W  west,  one 
mile;  while  it  is  shown  that  Major  Bains  established  the 
initial  point  of  the  eastern  boundary  of  the  reservation  at 
the  ''most  eastern  extremity  of  the  rock  at  the  mouth  of 
Mill  creek"  and  ran  thence  south,  14''  23^  west,  64  pole 
chains  and  80  links  to  a  certain  point  indicated  upon  the 
map  prepared  by  him. 

The  starting  point  of  the  Bains  and  Dixon  east  boundary 
line  of  the  reservation,  regarded  as  a  continuous  line,  is 
some  distance  west  from  that  of  the  Montgomery  line,  but 
its  bearing  west  is  18^  7^  less  than  that  of  the  latter;  in 
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consequence  of  which  it  cuts  across  the  same;  and  its 
southern  terminus  is  some  distance  further  east  than  that 
of  the  Montgomery  line  at  its  southern  extremity.  This 
resulted  in  extending  the  easteriy  boundary  of  the  south- 
erly portion  of  the  reservation  on  to  Bigelow*s  donation 
claim  as  described  in  his  notification,  and  the  territory 
between  said  two  lines  south  from  the  x>oint  where  the 
Rains  and  Dixon  line  cuts  across  the  Montgomery  line 
constitutes  the  premises  in  controversy. 

It  further  appears  that  at  the  time  Bigelow  filed  his 
notification  and  made  his  final  proof  the  missionary  society 
of  the  M.  E.  church  made  a  claim  to  about  ninety  acres 
off  the  northern  and  part  of  the  western  portion  thereof. 
The  claim  of  the  said  society  was  based  upon  an  alleged 
occupancy  of  the  land  as  a  missionary  station  at  the  time 
of  the  establishment  of  the  territorial  government  of 
Oregon  under  the  act  of  congress  of  August  14,  1848,  by 
virtue  of  a  clause  in  the  first  section  thereof,  which  pro- 
vides: ''That  the  title  to  the  land,  not  exceeding  640 
acres,  now  occupied  as  missionary  stations  among  the 
Indian  tribes  in  said  Territory,"  etc.,  be  confirmed  and 
established  in  the  religious  societies  to  which  said  mis- 
sionary stations  respectively  belong  That  the  matter 
was  contested  in  the  land-office  and  was  finally  decided  by 
the  secretary  of  the  interior  in  favor  of  the  latter,  and  a 
patent  to  the  said  90  acres  was  thereafter  and  on  the  ninth 
day  of  July,  1875,  issued  to  it  And  afterwards  and  on  the 
fifth  day  of  May,  1881,  a  patent  was  issued  to  said  Bigelow 
for  the  said  claim  except  the  portion  thereof  patented  to 
the  said  missionary  society  and  the  portion  included 
between  the  said  lines  as  before  mentioned. 

It  further  appears  that  in  September,  1877,  two  suits 
were  commenced  against  the  said  missionary  society,  one 
of  them  by  James  K  Kelly,  Aaron  E.  Wait  and  Orlando 
Humason,  and  the  other  by  said  Kelly  and  Wait  to  test  its 
rights  under  the  said  patent  as  against  the  claim  of  I2ie 
said  Bigelow,  to  the  land  included  in  his  said  donation 
claim;  the  plaintiffls  in  the  respective  suits  cTaJming  under 
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him,  the  said  Bigelow.  These  suits  were  removed  to  the 
U.  S.  circuit  court  for  the  district  of  Oregon,  where  they 
were  tried  and  a  decree  rendered  to  the  effect  that  the 
said  missionary  society  was  the  trustee  for  the  plaintiffs 
therein  of  the  legal  title  to  said  land,  and  that  it  convey 
the  land  to  them;  that  an  appeal  was  taken  from  the  said 
decree  to  the  supreme  court  of  the  United  States  and  was 
there  duly  affirmed;  the  said  last-mentioned  court  holding 
that  the  record  clearly  showed  a  full  compliance  by 
Bigelow  with  the  law  and  established  his  right  to  the  land 
in  controversy  which  he  afterwards  conveyed  to  the 
appellees  in  the  cases. 

The  evidence  herein  shows  that  in  November,  1862,  said 
Bigelow  conveyed  to  appellant  and  said  Wait  the  undi- 
vided one-third  part  of  his  said  donation  claim,  except 
such  portion  thereof  as  he  had  previously  sold;  and  that 
in  December,  1864,  he  conveyed, to  said  Humason  the 
undivided  two-thirds  of  the  claim  subject  to  the  same 
exception;  and  that  since  said  time  and  before  the  com- 
mencement of  this  suit  the  appellant  had  acquired  Waifs 
interest  therein  and  all  the  interest  conveyed  to  Humason. 

The  allegation  in  the  complaint  that  the  land  in  contro- 
versy in  this  suit  was  claimed  by  the  respondent  Dalles 
City  by  virtue  of  an  alleged  purchase  from  the  United 
States  under  the  act  of  congress  approved  February  24, 
1871,  entitled  an  act  to  provide  for  the  disposition  of 
useless  military  reservations,  seems  to  be  sustained  by 
the  proofs  in  the  case,  although  the  respondent's  counsel 
strongly  contended  to  the  contrary  at  the  hearing.  Said 
counsel  insisted  that  the  said  act  of  itself  was  not  suffi* 
cient  to  confer  the  legal  title  upon  the  respondent,  and  that 
there  was  no  proof  in  the  case  that  the  latter  had  complied 
with  its  terms.  I  have  not  the  act  before  me,  and  my  only 
recollections  of  its  terms  are  that  it  granted  to  the  respond- 
ent certain  lands,  including  the  premises  in  question,  upon 
'  the  payment  of  five  dollars  an  acre  therefor.  Whether 
the  act  is  sufficient  to  convey  the  legal  title  to  the  land  to 
title  respondent  without  proof  of  the  payment  by  the  latter 
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of  the  five  dollars  an  acre  therefor,  may  be  somewhat 
questionable,  but  I  find  among  the  exhibits  in  the  case  of 
Kelly  V.  Pike,  which  the  parties  herein  stipulated  should 
be  used  as  evidence  in  this  case,  the  following: 

**U.  8.  Land-Office,  Oregon,  May  12,  1881. 

"It  is  hereby  certified  that  the  records  of  this  ofSce 
show  that  by  the  act  of  February  24,  1871,  authorities  of 
Dalles  City,  Oregon,  were  allowed  to  make  cash  entry  No. 
1161,  at  Oregon  City  land  office  on  April  8,  1872:  Part 
N.  W.  i  and  part  S.  W.  i  Sec.  8,  and  part  N.  E.  i  and 
part  S.  E.  i  Sec.  4,  and  part  N.  E.  i  Sec.  9,  and  N.  W.  i 
Sec.  10,  all  in  township  1  N.,  of  R.  13  E.  W.  M.;  contain- 
ing 162.51  acres  at  five  dollars  per  acre,  $812.55,  and  paid 
therefor  on  said  April  8,  1872,  at  the  rate  of  $5  per  acre. 

(Signed)  "P.  A.  McDonald,  register." 

Attached  to  this  is  a  certificate  in  the  usual  form  by  the 
register  as  register  of  the  U.  S.  land  office  at  The  Dalles, 
Oregon,  to  the  effect  that  he  had  compared  the  same  with 
the  original  entries  made  in  the  records  of  that  office  in 
said  matter  in  the  purchase  of  the  land  by  Dalles  City,  and 
that  it  was  a  true  and  complete  copy  thereof,  and  the  whole 
thereof,  together  with  a  map  of  the  same.  And  to  which 
was  appended  a  small  map  or  plat  showing  the  location  of 
the  premises. 

The  counsel  for  the  respondent  has  interposed  several 
other  objections  to  the  appellant's  right  of  recovery  herein, 
but  it  seems  to  me  that  the  question  suggested  in  the 
outset,  as  to  whether  the  land  claimed  by  Bigelow  could 
be  lawfully  taken  as  a  donation  claim,  is  the  only  one  which 
in  any  wise  is  doubtful. 

If  the  land  claimed  by  Bigelow  was,  at  the  time  he  filed 
his  first  notification,  a  part  of  a  military  reservation,  he  had 
no  legal  right  to  settle  thereon  and  attempt  to  take  it  as  a 
donation  claim  under  said  act  of  congress  of  September  27, 
1850 ;  as  section  14  of  said  act  reserves  such  portions  of 
the  public  lands  as  may  be  designated  under  the  authority 
of  the  president  of  the  United  States  for  forts,  magazines^ 
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arsenals,  dock-yards,  and  other  needful  public  uses,  from 
the  operation  of  the  act.  And  section  9  of  said  act  provides 
that  such  claim  shall  not  attach  to  any  tract  or  parcel  of 
land  selected  for  a  military  post,  or  within  one  mile 
thereof,  or  to  any  other  land  reserved  for  governmental 
purposes,  unless  the  residence  and  cultivation  thereof  shall 
have  commenced  previous  to  the  selection  or  reservation  of 
the  same  for  such  purposes. 

The  legality  of  the  attempt  upon  the  part  of  Bigelow  to 
take  the  said  donation  claim  depends,  therefore,  upon  the 
fact  whether,  on  the  second  day  of  November,  1853,  the 
date  of  his  settlement,  the  land  claimed  by  him  had  been 
designated  under  the  authority  of  the  president  of  the 
United  States  for  the  purposes  mentioned,  or  had  been 
selected  for  a  military  post,  or  was  within  one  mile  thereof, 
or  had  been  reserved  for  governmental  purposes. 

It  cannot  be  maintained  from  the  proof  that  a  militaiy 
reserve  of  ten  miles  square  was  ever  established  at  the 
point  in  question.  No  authority  was  shown  for  locating 
any  such  reservation  at  that  place.  The  order  of  Secre- 
tary Marcy  was  only  to  the  effect  '*that  the  commanding 
officer  of  the  military  stations  established  on  the  route  to 
Oregon  should  make  a  reserve  of  ten  miles  square  around 
the  same,"  etc.  The  order  was  directed  to  the  command- 
ing officer  of  military  stations  which  had  been  established, 
and  established  on  the  route  to  Oregon.  It  had  no  refer- 
ence to  stations  of  that  character  which  were  to  be 
established  at  a  particular  locality  in  Oregon.  The  estab- 
lishment of  such  a  station  required  a  special  order  under  the 
authority  of  the  President  of  the  United  States,  and  before 
we  can  conclude  that  any  military  station  was  established 
at  the  Dalles  it  must  appear  that  such  an  order  was  pro 
mulgated  by  his  authority.  The  adjutant-general,  Mr.  R 
Jones,  in  referring  the  matter  to  Colonel  Wharton,  used, 
it  is  true,  the  words  **to  be  established  on  Oregon  route"; 
but  that  was  not  the  order  made  by  the  honorable  secre- 
tary of  war.  The  order  of  Colonel  Loring  to  Major  S.  S. 
Tucker  that  he  would,  ''in  the  establishment  of  the  mill- 
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tary  post  at  the  Dalles  of  the  Cioliimbia  river,  make  a 
military  reservation  of  ten  miles  square/'  does  not  appear 
to  have  been  made  in  accordance  with  any  authority  com- 
petent to  select  land  for  a  military  post,  and  the  subse- 
quent order  of  the  then  secretary  of  war,  Jefferson  DaviS; 
dated  May  13,  1854,  indicates  that  none  had  been  given, 
although  be  recognized  the  fact  that  a  reservation  of  ten 
miles  square  had  been  made  for  military  purposes  at  the 
Dalles  of  the  Ciolumbia,  and  that  possession  of  such  tract 
was  claimed  by  the  military  authorities  to  the  exclusion 
of  persons  claiming  parts  thereof. 

The  inference  to  be  drawn  from  the  proofs  in  the  case 
is,  that  the  military  authorities  located  a  site  at  the  Dalles 
of  the  Columbia  for  a  military  post;  that  they  entered  into 
occupation  of  it  with  the  expectation  that  a  tract  or  parcel 
of  land  would  ultimately  be  selected  by  the  president  of 
the  United  States  at  that  point  for  such  purpose.  Until 
such  time  its  limits  could  not  be  defined  and  fixed.  It  was 
doubtless  in  view  of  such  selection  being  made  that  Bom- 
ford,  in  pursuance  of  a  contract  with  Lieutenant  Gibson, 
surveyed  the  tract  of  land  shown  upon  the  map  prepared 
by  him  October  81,  1852,  and  that  the  surveys  and  maps 
before  referred  to  were  made.  This  work  was  all  done 
without  any  authority  from  the  president  except  the  survey 
and  map  made  by  Lieutenant  Dixon.  That  work  was  done 
by  the  acting  secretary  of  war,  Hon.  W.  B.  Drinkard.  In 
the  order  made  by  the  latter,  dated  September  22,  1859, 
after  authorizing  the  commanding  officer  of  the  depart- 
ment, at  his  discretion,  to  reduce  the  limits  of  the  reserva- 
tion, etc.,  directed  that  ''the  reserve,  not  exceeding  one 
mile  square,  and  including  all  the  public  buildings,  be 
accurately  surveyed  and  the  necessary  plat  and  notes 
forwarded  to  the  adjutant-general's  office  at  Washington, 
in  order  that  it  might  be  formally  set  apart  for  military 
purposes.  This  order  was  referred  to  the  commanding 
general  of  the  department,  General  Harney,  for  execution, 
who  assigned  Lieutenant  Dixon  to  execute  the  duty,  and 
subsequently  forwarded  the  map  of  the  military  reserve  at 
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Fort  Dalles,  as  so  laid  off,  to  the  jdjutant-general  at  Wash- 
ington City,  D.  C.  It  is  apparent  that  until  this  time  the  site 
of  the  reservation  was  not  regarded  as  having  been  author- 
itatively established.  If  it  had  been,  Bigelow,  Laughlin, 
and  Simms  would  not  have  been  likely  to  have  taken  dona- 
tion claims  in  so  close  proximity  to  it,  nor  the  surveyor- 
general  of  Oregon  have  allowed  their  notifications  thereon 
to  be  filed  in  his  office  and  proof  made  of  their  compliance 
with  the  provisions  of  the  donation  law.  Bigelow  certainly 
knew  he  could  not  take  a  donation  claim  npon  a  military 
reservation,  nor  within  one  mile  of  a  military  fort,  duly 
est>ablished  as  such,  and  it  is  not  probable  that  he  attempted 
to  do  so,  and  highly  improbable  that  the  land  department 
would  permit  it  to  be  done.  The  fact  that  he  obtained  a 
patent  to  the  larger  part  of  the  claim  notified  upon,  and 
that  his  grantees  established  in  the  United  States  courts 
that,  by  virtue  of  his  settlement,  residonce  and  cultivation, 
he  was  entitled  in  equity,  under  the  donation  act,  to  the 
part  thereof  patented  to  the  missionary  society  of  the  M. 
E.  Church,  are  very  convincing  proofs  that  his  settlement 
was  lawful;  which  could  not  have  been  the  case  if  the  site 
for  the  post  had  been  formally  set  apart  by  the  proper 
department  for  military  purposes.  And  if  his  settlement 
were  lawful  under  the  said  act,  his  claim  could  not  be 
rightfully  encroached  upon  by  the  secretary  of  war  or 
the  president,  any  more  than  it  could  be  rightfully  claimed 
by  the  missionary  society  under  the  decision  of  the  secretary 
of  the  interior,  and  the  patent  issued  in  accordance  there- 
with. 

The  settlement  and  compliance  with  the  law  authorizing 
it,  secured  to  Bigelow  and  his  grantees  a  vested  right  in 
the  claim  notified  upon,  of  which  they  cannot  be  deprived 
by  the  exercise  of  any  power  of  the  government  for  any 
purpose  without  payment  of  just  compensation.  Nor  did 
the  secretary  of  war,  acting  under  the  authority  of  the 
president,  have  power  to  include  in  the  said  reservation 
any  part  of  the  claim  of  the  said  Bigelow  after  his  settle- 
ment thereon   and   the  filing  of  his  notification,  if  the 
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settlement  were  legally  made  without  his  relinquishments 
thereof;  or  making  to  him  such  compensation  therefor. 

The  part  of  the  donation  claim  included  in  what  is  known 
as  the  **Harney  reservation,"  as  surveyed  and  platted  by 
Lfieutenant  Dixon,  equitably  belongs,  in  my  opinion,  to  the 
appellant  as  grantee,  directly  and  indirectly,  from  said 
Bigelow;  and  he  is  entitled  to  the  relief  prayed  for  in  his 
complaint. 

I  think,  however,  that,  as  the  respondent  Dalles  City  has 
paid  to  the  United  States  at  the  rate  of  |5  per  acre  for  the 
land  in  controversy,  it  should  not  be  required  to  pay  costs 
and  disbursements  herein;  but  that  the  appellant  should 
be  required  to  pay  all  disbursements  in  this  court  and  in 
the  circuit  court. 

A  decree  will  be  entered  herein  in  accordaiice  with  the 
principles  of  this  opinion. 
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J.  L.  ROE,  Respondent,  v.  UNION  COUNTY,  Appellant. 

CouMTT  Court— Authority  to  Establish  County  Road  and  Pay  Damagxs  Out  of 
THE  County  Triabury— When.— A  county  court  has  no  jurisdiction  to  establish  a 
county  road  unless  satisfied  that  it  will  be  of  public  utility;  that  the  amount  of 
damages  assessed  for  epeniag  it  is  Jufctand  equitable,  and  that  it  will  be  of  sufflcleut 
Inportaace  to  the  public  to  cause  tlie  daaaiages  so  assessed  to  be  paid  by  the  county; 
in  which  case  it  must  order  the  same  to  be  paid  to  the  complainant  out  of  the 
oosnty  treasury. 

County  Court—Whrn  it  Hay  Requirr  Pstitioners  for  Pubuc  Highway  to  Pay 
THE  Dam  AGES  ASSESSED.— The  court  may,  however,  where  it  is  of  the  opluion  that 
the  propoasd  road  is  not  of  sofficieut  importance  to  the  public  to  cause  the  dnmases 
to  be  paid  by  the  county,  establish  it  as  a  public  highway;  but  it  can  only  do  so  in 
that  case  where  the  expenses  or  damages,  or  such  part  thereof  as  it  may  think 
proper,  are  paid  by  the  petitioners.  The  court  may  in  the  latter  case,  by  a  supple- 
mental order  reciting  the  facts,  establish  the  road;  but  this  must  be  done  at  the 
term  of  court  at  which  the  preliminary  determination  is  had.    ' 

Appeal  from  Union  county:  Jas.  A.  Pee,  judga 

The  respondent  sued  out  a  writ  of  review  from  the 
circuit  court  to  the  county  court  to  review  certain  proceed- 
ings had  in  the  latter  court  for  the  laying  out  of  a  county 
road  in  said  county  in  compliance  with  the  following  petl* 
tion  signed  by  O.  H.  Fay  and  more  than  twelve  others: 
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*  *  To  the  Honorable  the  County  Court  of  the  State  of  Ored^onfor 
Union  County:  The  petition  of  the  undersigned  householders 
of  Union  county,  Oregon,  residing  in  the  vicinity  of  the  road 
hereinafter  described,  hereby  petition  your  honorable  body 
to  cause  to  be  laid  out  and  located  and  established  a  county 
road  in  said  county  of  Union,  on  the  following  described 
line,  to  wit:  Commencing  at  the  center  comer  of  the 
northeast  quarter  of  section  9,  in  township  2  south,  of 
range  39  east,  of  the  Willamette  meridian;  thence  running 
west  one  and  one-half  miles  to  the  center  comer  of  the 
northwest  corner  of  section  8,  in  said  township  and  range; 
thence  running  south  one  fourth  mile  to  the  southeast 
corner  of  the  southwest  quarter  of  the  northwest  quarter 
of  section  8  in  said  township  and  range;  and  your  i)eti- 
tioners  also  pray  that  the  following-described  portions  of 
what  is  known  as  the  Knapp  road  may  be  vacated  and 
discontinued,  to  wit;  Commencing  at  the  center  corner 
of  the  southeast  quarter  of  section  9  in  township  2  south, 
of  range  39  east,  of  the  Willamette  meridian;  thence  run- 
ning west  one  and  one-half  miles  to  the  center  corner  of 
the  southwest  quarter  of  section  8  in  said  township  and 
range." 

Viewers  were  duly  appointed  to  locate  the  road,  who,  on 
the  seventh  day  of  October,  1885,  filed  their  report  recom- 
mending its  establishment  On  October  12,  October  26, 
November  4,  1885,  respectively,  G.  W.  Buckman,  J.  W. 
Mitchell,  and  R.  D.  Ruckman,  and  on  November  6,  1885, 
the  respondent  herein,  J.  L.  Roe,  each  presented  a  claim 
for  damages  which  they  were  liable  to  suffer  in  consequence 
of  the  said  road  crossing  their  respective  premises.  Sub- 
sequently and  on  the  fourth  day  of  November,  1885,  an 
order  was  made  by  the  county  court,  then  in  session, 
appointing  viewers  to  assess su<^  damages;  but  they  failed 
to  make  any  report  in  the  matter.  On  the  eighth  day  of 
January,  1886,  others  were  appointed  lor  the  same  purposei 
who,  on  the  tenth  day  of  Hbe  same  moutti,  submitted  a 
report  allowing  6.  W.  Ruckman,  J.  W.  IfiMnU,  and  R  D. 
Ruckman  each  $50.    Upon  the  filing  of  this  report  the 
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oouniy  court  ordered  that  the  viewers'  and  surveyor's 
report  and  the  plat  of  the  road  be  recorded,  and  the  road 
be  established  as  a  public  highway;  protnded^  however,  that 
the  petitioners  for  said  road  pay  the  damages  awarded. 
Thereafter  on  March  7,  1888,  G.  W.  Ruckman  and  J.  W. 
Mitchell  filed  with  the  court  the  following  relinquishment: 

"We,  the  undersigned,  do  relinquish  all  our  right  of 
damages  on  road  petitioned  for  by  O.  H.  Fay  and  others. 

(Signed)  "G.  W.. Ruckman. 

•*J.  W.  Mitchell." 

Thereupon  and  on  the  sixth  day  of  April,  1888,  the  said 
court  made  the  following  order  in  the  matter:  '*This 
matter  coming  on  to  be  heard  at  this  time,  and  it  appearing 
to  the  court  that  the  above-entitled  road  was  regularly 
petitioned  for,  laid  out  and  established  as  a  county  road, 
but  that  there  were  certain  claims  for  damages,  all  of 
which  have  been  withdrawn  except  R.  D.  Ruckman's  which 
has  been  appraised  at  $50,  it  is  ordered  by  the  court  that 
a  warrant  be  drawn  on  the  treasurer  in  favor  of  said  R.  D. 
RuckiAan  for  said  sum  of  $50,  and  that  said  road  be  ordered 
opened  and  declared  a  public  highway." 

On  May  16, 1888,  a  motion  by  respondent  and  others  was 
filed  in  said  court,  based  on  a  remonstrance,  that  the  court 
reconsider  the  said  order  of  April  6,  1888,  but  no  action 
was  taken  in  the  matter.  The  respondent  then  sued  out 
the  writ  of  review  from  the  said  circuit  court  to  the  said 
county  court,  to  review  the  said  proceedings,  and  assigned, 
among  other  grounds  of  error,  the  following:  **The  court 
erred  in  making  the  order  of  Apnl  6, 1888,  as  all  the  rights 
of  the  petitioners  therein  were  lost  by  lapse  of  time;  and 
there  being  no  jurisdiction  in  the  court  to  make  the  said 
order  or  to  pay  the  said  $50  damages  from  the  county 
funds,  and  said  order  being  in  violation  of  and  in  conflict 
with  the  said  order  of  March  6,  1886,  and  the  court  having 
no  jurisdiction  of  the  parties  in  interest. "  Upon  the  hear- 
ing of  the  said  writ  of  review,  the  circuit  court  reversed 
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the  said  order  of  the  county  court  of  April  6,  1888,  which 
is  the  decision  appealed  from. 

J.  W.  Shelton,  for  Appellant 

R,  EaJcin  and  Gage  Baker^  for  Respondents. 

Thayer,  C.  J.,  delivered  the  opinion  of  the  court. 

The  order  of  the  county  court  of  April  6,  1888,  was 
erroneous  and  the  circuit  court  properly  annulled  the 
same.  Said  county  court  on  March  6,  1886,  had  in  effect 
determined  that  the  proposed  road  would  not  be  of  suffi- 
cient importance  to  the  public  to  cause  the  damages 
assessed  and  determined  by  the  viewers  to  be  paid  by  the 
county,  although  such  was  not  its  terms.  A  county  court 
in  a  proceeding  to  lay  out  a  public  road,  before  attempting' 
to  establish  the  same,  must  be  satisfied  that  it  will  be  of 
public  utility.  It  must  then  be  satisfied  that  the  amount 
of  damages  assessed  for  the  opening  of  the  road  is  just 
and  equitable,  and  that  the  proposed  road  will  be  of 
sufficient  importance  to  the  public  to  cause  the  damages 
so  assessed  to  be  paid  by  the  county,  in  which  case  it  will 
order  the  same  to  be  paid  to  the  complainant  out  of  the 
county  treasury.  The  court  may,  however,  where  it  is  of 
the  opinion  that  the  proposed  road  i&  not  of  sufficient 
importance  to  the  public  to  cause  the  damages  to  be  paid 
by  the  county,  establish  it  as  a  public  highway;  but  it 
cannot  do  so  in  the  latter  case  unless  the  expense  or  dam- 
ages, or  such  part  thereof  as  it  may  think  proper,  be  paid 
by  the  petitioners.  The  order  of  the  coimty  court  of  the 
sixth  of  March,  1886,  instead  of  directing  **that  the  viewers 
and  surveyors  report  and  the  plat  of  the  road  be  recorded 
and  established  as  a  public  highway,  provided  the 
petitioners  pay  the  damages  awarded,*'  should  have  con- 
cluded as  follows:  **But  the  court  being  of  the  opinion 
that  the  proposed  road  is  not  of  sufficient  importance  to 
the  public  to  cause  the  damages  to  be  paid  by  the  county, 
it  refuses  to  establish  the  same  as  a  public  highway  unless 
the  damages  be  paid  by  the  petitioners.'*    In  that  case  it 
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would  have  been  left  with  the  petitioners  whether  or  not 
the  road  should  be  established;  and  if  the  petitioners  then 
came  forward  and  paid  the  damages,  the  court  could,  by  a 
supplemental  order  reciting  the  facts,  have  established 
the  road.  The  matter,  however,  should  have  been  con- 
summated immediately,  or  at  least  during  the  term  of 
court  then  in  session.  The  said  order,  last  referred  to, 
was  not  in  the  form  suggested,  but  it  could  not  have  any 
different  legal  effect,  as  the  court  could  only  do  those 
things  which  the  law  authorizes  it  to  do.  It  was,  there- 
fore, no  more  in  fact  than  an  intimation  from  the  court 
that  it  would  establish  the  said  road  upon  compliance  with 
the  condition  therein  contained,  and  it  had  no  authority  to 
do  so  without  such  compliance  being  made  during  that  term 
of  the  court  The  order  therefore  of  April  6,  1888,  was  a 
nullity. 
The  decision  appealed  from  will  be  affirmed. 


[FUed  June  10, 1880.] 

A.  J.  SULLIVAN,  Respondent,  v.  THE  OREGON  RAIL- 
WAY &  NAVIGATION  COMPANY,  Appellant. 

Bailboads— Whkn  the  Duty  to  Fencb  n  Ixpubd.— A  statute  which  preeerfbei,  u  a 
precautionary  meaaare,  what  shall  be  deemed  a  safflcient  fence  to  protect  a  raU- 
xoad  track  from  the  entrance  of  live  stock,  and  declares  an  absolute  liability  for 
the  killing  of  stock  for  the  failure  to  fence,  or  for  killing  stock  on  an  unfenced 
track,  except  for  contributory  negligence,  or  misconduct,  Imposes  by  implication 
the  duty  to  fence  as  much  as  if  such  duty  was  expressly  declared. 

SBcnoNs  4044,  4045,  A»v  4048.  HILL'S  CoDE,  CoNSTRUXD.—Section  4044  makes  a  rail- 
road company  liable  for  the  yalue  of  stock  killed  upon  or  near  any  unfenced  track 
by  a  moving  train,  and  section  4045  prescribes  what  shall  be  deemed  a  sufficient 
ftnce  to  guard  the  railway  track  fh>m  the  entrance  thereon  of  live  stock,  and  sec- 
tion 4048  provides  that  in  every  action  for  the  value  of  any  stock  mentioned  in 
section  4044,  so  killed,  that  proof  of  such  killing  shall  be  deemed  and  held  con- 
cloblve  evidence  of  negligence,  except  when  the  owner  is  guilty  of  negligence  or 
misconduct;  hOd^  that  the  statute  in  prescribing  the  fence,  and  dedarlug  that  stock 
killed  "on  or  near  any  unfenced  track"  shall  be  conclusive  evidence  of  negligence, 
by  implication,  makes  it  the  duty  of  a  railway  to  fence  its  track.  A  statute  often 
speaks  as  plainly  by  inference  and  by  means  of  the  purpose  which  underlies  the 
enactment  as  in  any  other  manner. 

Kajlkoad  CoMPAMY—DirrY  TO  KxicCE  Road— Police  ltSQVX.ATioMS.~Sach  a  statute  is 
intended  as  a  precautionary  measure  to  protect  the  track  f^om  stock  where  allowed 
to  roam  at  large  so  as  to  insure  safety  in  the  running  of  the  trains  as  well  as  to  pre- 
vent the  deatrucUon  of  live  stock*  and  is  a  police  xvculation,  which  finds  its 
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antboiity  In  the  same  power  m  re8:alAteB  the  stonge  of  gun  powder,  or  other 
dangerous  instmmentalidea,  and  is  not  obnoxious  to  the  constitutional  objection 
of  depriving  the  company  of  its  property  without  due  proceM  of  law,  or  of  denying 
it  the  equal  protection  of  the  laws. 

HiHDMAN  V.  R.  B.  Co.,  17  Ok.  619  Appboyed  ako  Followed.— Under  the  statute  in 
Yiew  of  the  construction  given  in  Sindman  y.  Railroad  Ob.,  17  Or.  619,  when  it  ii 
alleged  and  proven  that  stock  is  killed  or  ii^ured  at  a  place  where  the  company  has 
Ikiled  to  fence,  but  the  duty  existed,— an  unfenced  track,— «  caae  of  negligence  is 
made  out  unless  the  defendant  can  show  contributory  negligence  or  misconduct. 

Place  of  Emtry  of  Stock  on  Track— When  Material.— Proof  of  the  place  of  entry 
of  the  stock  only  becomes  material  and  devolves  on  the  plain tiiT  when  stock  li 
killed  or  Injured  at  a  place  where  the  railroad  company  is  not  bound  to  fence,  as  a 
public  highway,  which  has  entered  where  its  track  was  unfenced  and  the  duty  to 
fence  existed,  and  such  killing  or  injury  is  the  direct  consequence  of  omisaioin 
to  fence. 

Appeal  from  Umatilla  county:  J  as.  A.  Pee,  judge. 

The  action  was  to  recover  damages  for  the  killing  of  a 
stallion  by  the  defend  ant  railroad,  belonging  to  the  plaintiff, 
based  upon  the  act  of  1887,  and  found  inHUl's  Code,  §§  4044 
to  4049,  inclusive.  Upon  issue  being  joined,  a  trial  was 
had,  and  the  plaintiff  recovered  judgment,  from  which  this 
apx>eal  is  brought. 

W.  W.  Cotton  and  Gilbert  &  Snow,  for  Appellant. 

'  Ramsey  and  Wager,  for  Respondent. 

Lord,  J.,  delivered  the  opinion  of  the  court. 

There  are  two  questions  suggested  by  the  defendant 
upon  this  record  for  our  determination.  These  will  be 
examined  in  the  order  discussed.  The  first  is,  that  the  act 
of  1887,  in  relation  to  killing  stock  upon  or  near  any 
unfenced  track  of  any  railroad,  and  found  in  HUFs  Code, 
as  sections  4044  to  4049,  inclusive,  is  unconstitutional. 
Section  4044  provides  as  follows:  ** Any  person,  *  *  * 
or  corporation,  *  *  *  owning  or  operating  any  rail- 
road within  the  State  of  Oregon  shall  be  liable  for  the 
value  of  any  horses  *  *  *  killed  *  *  *  upon  or 
near  any  unfenced  track  of  any  railroad  in  this  State  when- 
ever such  killing  or  injury  is  caused  by  any  moving  train 
or  engine  or  cars  upon  such  track."  Section  4045  is  as 
follows:  *'No  railroad  shall  be  deemed  fenced  within  the 
meaning  of  this  act  unless  such  track  is  guarded  against 
the  entrance  thereon  of  any  such  live  stock  on  either  side 
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of  said  track,  and  not  more  than  one  hundred  feet  distant 
therefrom;  provided,  that  whatever  is  a  lawful  fence  under 
the  laws  of  this  State  in  the  county  where  such  killing  or 
injury  shall  occur,  and  no  other,  under  the  laws  of  this 
State  shall  be  deemed  and  held  a  lawful  fence  under  this 
act;  and  provided  further,  that  complete  natural  defenses 
against  the  entrance  of  such  stock  ui)on  said  track,  such  as 
natural  walls  or  deep  ditches,  shall  be  deemed  and  held  to 
be  a  fence  under  this  act,  when  the  same,  in  connection 
with  other  and  ordinary  lawful  fences,  form  a  contiguous 
guard  and  defense  against  the  entrance  of  such  live  stock 
upon  the  track. "  It  is  claimed  by  counsel  for  the  defendant 
that  these  sections  are  unconstitutional,  for  the  reason 
that  they  are  in  conflict  with  the  fourteenth  amendment  of 
the  constitution  of  the  United  States  (1),  in  that  they 
deprive  the  defendant  of  its  property  without  due  process 
of  law,  and  (2)  in  that  they  deny  to  the  defendant  the 
equal  protection  of  the  laws.  As  corporations  are  persons 
within  the  meaning  of  the  clause  in  question,  they  are 
entitled  to  invoke  the  benefit  of  its  provisions.  Santa  Clara 
Oo.  v.  Railroad  Co.,  118  U.  S.  394,  896.  The  defendant  then 
is  within  its  protection.  The  alleged  conflict  of  these 
sections,  or  the  act  of  1887,  with  the  fourteenth  amend- 
ment, ordaining  that  no  State  shall  deprive  any  person  of 
his  property  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws,  is  supposed  to  lie  in  discriminating  against  the 
defendant  by  imposing  a  liability  where  no  duty  is  required 
by  law,  or  without  any  act  of  negligence  on  its  part.  The 
contention  is,  that  the  act  of  1887  imposes  no  duty  upon 
the  defendant  to  fence  its  track,  yet  it  declares  that  the 
company  shall  make  reparation  for  the  killing  of  stock  in 
the  prosecution  of  its  lawful  business,  without  any  fault  or 
negligence  on  its  part,  or  the  violation  of  any  duty  imposed 
by  law.  As  the  defendant  has  the  lawful  right  in  a  lawful  way 
to  run  its  trains,  in  order  to  hold  it  liable  for  the  value  of 
stock  killed  caused  by  the  running  of  its  trains,  there  must 
be  some  violation  of  a  duty  imposed  by  law,  or  some  act  of 

XIX.  Oft.— 21. 
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negligence  on  its  part  And,  it  would  follow,  unless  the 
act  imposes  some  duty,  the  violation  of  which  renders  the 
defendant  liable,  it  would  be  open  to  the  objection  that  it 
subjects  the  defendant  and  its  business  to  a  liability  where 
no  wrong  has  been  committed,  or  duty  unperformed,  thereby 
depriving  it  of  its  property  and  the  equal  protection  of  the 
law  afforded  to  others. 

That  the  legislature,  in  the  exercise  of  the  police  power 
of  the  State,  may  require  all  railroads  to  fence  their  track, 
and  for  neglect  or  failure  to  perform  this  duty,  render 
them  liable  for  whatever  injury  is  done;  or  for  doable  the 
value  of  the  stock  killed,  and  that  such  legislation  is  not 
obnoxious  to  the  clause  of  the  constitution  in  question, 
has  been  frequently  decided  and  cannot  be  questioned. 
The  danger  attending  the  running  of  steam  railway  cars 
and  liability  to  serious  injury,  or  loss  of  life  of  its  passen- 
gers by  collision  with  animals  straying  upon  its  track 
where  allowed  to  roam  at  large,  makes  it  a  requirement 
of  duty  to  exercise  the  utmost  care,  and  to  take  every  pre- 
caution to  keep  its  track  clear,  so  as  to  prevent  accidents 
from  such  collisions.  How  can.  this  be  better  done,  and 
the  track  kept  comparatively  secure  from  stock  going 
upon  it  than  by  requiring  the  railroad  '  company  to  fence 
its  track,  and  in  default  thereof  to  hold  it  liable  for  the 
value  of  the  stock  killed  by  such  collision,  when  the 
plaintiff  is  not  contributorily  negligent?  Such  a  precau- 
tion, where  stock  is  allowed  to  run  at  large,  is  a  police 
regulation,  and,  as  a  security  against  the  loss  of  life  and ' 
property  in  the  operation  of  dangerous  machinery,  is 
based  upon  the  same  principle  and  finds  its  authority  in 
the  same  power  which  regulates  the  storage  of  gunpow^Ier, 
or  other  dangerous  explosives*  This  being  so,  the  legis* 
lature  may  require  railroad  companies  to  enclose  their 
tracks  with  fences  and  provide  that  they  may  be  held 
liable  for  all  stock  killed  caused  by  their  neglect  to  main- 
tain such  fences;  and  if  the  act  in  question  has  imposed 
this  duty  on  the  defendant  and  attached  aliability  for  its 
neglect,  it  is  a  valid  exercise  of  the  police  power,  and  not 
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subject  to  the  constitutional  objection  ur^ed.    The  real 
inquiry  then  is:    Does  the  act  of  1887,  as  found  in  thci 
sections,  supra,  inclusive,  undertake  to  imi>06e  any  duty 
upon  railroad  companies  to  fence  the  line  of  tl^eir  track, 
and  for  failure  to  discharge  this  obligation  render  them 
liable  for  the  value  of  the  stock  killed?    While  the  act 
does  not  declare  the  duty  of  the  defendant  railroad  com 
pany  to  fence  its  track  in  express  terms,  it  is  sufficient, 
and  forms,  part  of  the  statute,  if  it  makes  it  the  duty  of  the 
defendant  to  do  so  by  implication.     <'An  implication,*' 
said  Folger,  J.,  **is  an  inference  of  something  not  directly 
declared,  but  arising  from  what  is  admitted  or  expressed. 
Thus,  when  a  statute,  looking  beyond   the  question  of 
revenue  for  the  public  health  or  morals,  inflicts  a  pen . 
alty  for  doing  an  act,  though  that  act  be  not  in  terms 
prohibited,  yet  ^s  unlawful,  for  tl^e  penalty  implies  a  pro-, 
hibition.     Gnffith  y.  Wells,  3  Denio,  226.     And  the  principle 
is,  that,  as  the  law  will  not  punish  an  act  which  it  is  lawful  to 
do^  when  it  does  punish  it  th.e  act  must  of  necessary  impli- 
cation  be  u;nla wTul,"   MalUrof  City  qf  Buffalo,  68  N»  Y,  173. 
So  a  statute  which  prescribes,  as  a  precautipnary  mea3ure, 
f^hat  shall  be  deemed  a  sufficient  fence  to  protect  a  rail- 
road track  from  the  entrance  of  live  stock,  ai^d  declares 
an  absolute  liability  for  the  lolling  of  stock  for  the  failure, 
to  fence,  or  for  killing  stock  on  an  unfenced  track  except 
for  misconduct,  or  contributory  negligence,  imposes,  by. 
implication,  the  duty  to  fence  1^  much  as  if  such  duty, 
was  expressly  declared.     A  duty  ^:^hich  is.  implied  from 
what  is  expressed  in  a  statute  forms  a  part  of  it  an^  is  as 
obligatory  as  if  directly  enjoined  an^  decl^ared..  Section 
4044  makes  the  defendant,  as  a  railwi^  corporation.  Usable 
for  the  value  of  stock  killed  on  or  n.ear  any  ••^^|en<5ed 
track, ^'  and  section  4045  prescribes  what  sha)I  be4wixied. 
a  sufficient  fence  to  protect  the  railway .  track  from  tbt 
entrance  thereon  of  live  stopk,  ^d  section  4048  pirovidee. 
in  substance,  that  in  eyery  action  for  the  value  of  any 
stock  mentioned  in  section  4044  and  killed  on  an  npfenced 
track,  proof  of  such  kiUing  shall  be  deemed  and  held  con 
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elusive  evidence  of  negligence  on  the  part  of  the  company, 
except  when  the  o¥nier  is  guilty  of  contributory  negli- 
gence, or  misconduct  contributing  to  the  injury.  The 
fence  defined  in  section  4045  was  intended  to  guard  the 
railroad  track  **again8t  the  entrance  thereon"  of  live 
stock,  as  a  precautionary  measure  to  avoid  liability  to 
accidents,  and  when  erected  and  maintained  as  prescribed, 
obviates  the  liability  created  by  section  4044  by  converting 
the  ''unfenced"  into  a  fenced  track. 

There  is  no  liability  for  the  killing  of  stock,  except 
where  there  is  a  failure  to  fence,  or  on  an  "unfenced 
track,"  and  it  is  for  the  omission  of  an  *'unfenced  track," 
or  the  failure  to  fence  it,  that  creates  the  liability, 
except  for  misconduct  or  contributory  negligence.  As 
then  it  is  only  **unfenced  tracks"  to  which  the  liability 
attaches  when  the  owner  is  not  guilty  of  contributory 
negligence,  or  misconduct,  contributing  to  his  injury,  it  is 
the  failure  of  the  defendant  to  fence  its  track,  or  the 
negligence  in  allowing  it  to  be  exposed  as  ''an  unfenced 
track"  for  the  entrance  of  live  stock,  that  renders  it  liable 
for  the  value  of  such  stock  when  killed  by  a  collision  with 
its  trains.  The  statute  declares  what  kind  of  fenoe  will 
be  deemed  sufficient  to  guard  the  track  from  stock  going 
VL-pon  it,  and,  by  implication,  if  fenced  as  prescribed,  will 
avoid  the  liability  declared  as  to  * 'unfenced  tracks";  that 
is,  if  the  defendant  railroad  company  will  erect  and  main- 
tain the  fence  prescribed  by  the  statute  along  the  line  of 
its  track,  it  ceases  to  be  liable  under  the  preceding  section. 
It  does  not  make  the  company  absolutely  liable  for  the 
stock  killed  on  its  track,  but  the  liability  attaches  only 
when  the  road  is  unfenced, — when  the  precautionary 
measure  prescribed  by  the  statute  to  avoid  accidents  and 
collision  with  such  stock  is  neglected  and  unperformed, — 
and  the  owner  is  not  contributorily  negligent  or  guilty  of 
misconduct.  The  duty,  then,  to  fence  is  plainly  implied, 
and  the  liability  is  imposed  for  the  failure  to  do  it  Neg- 
ligence is  the  failure  to  i)erform  some  act  required  by  law, 
or  the  doing  of  an  act  in  an  improper  manner.    When 
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the  statute  prescribes  the  fence,  and  declares  stock  killed 
on  "an  unfenced  track"  shall  be  conclusive  evidence  of 
negligence,  by  implication,  it  makes  it  the  duty  of  the 
company  to  fence  its  track,  because  one  cannot  be  deemed 
guilty  of  negligence  unless  a  duty  has  gone  unperformed 
or  neglected.  <*A  statute,"  it  is  said,  '*often  speaks  as 
plainly  by  inference  and  by  means  of  the  purpose  which 
underlies  the  enactment  as  in  any  other  manner. "  U.  8.  v. 
O*  Conner,  31  Fed.  Rep.  451.  And  so  here,  the  duty  to 
fence  is  as  plainly  inferred  as  if  it  had  been  declared  in 
express  language,  and  the  liability  only  attaches  for  disre- 
garding it,  and  leaving  the  track  unfenced. 

In  Iowa  the  statute  is  as  follows:  **Any  corporation 
operating  a  railway  that  fails  to  fence  the  same  against 
live  stock  running  at  large  at  all  points  where  such  right 
to  fence  exists,  shall  be  liable  to  the  owner  of  such  stock 
injured  or  killed  by  reason  of  the  want  of  such  fence  for 
the  value  of  the  property  or  damage  caused,  unless  the 
same  was  occasioned  by  the  wilful  act  of  the  owner  or  his 
agent;  and  in  order  for  the  owner  to  recover,  it  shall  only 
be  necessary  for  the  owner  to  prove,  etc.,  and  if  such 
corporation  neglects  to  pay,  etc.,  such  owner  shall  be 
entitled  to  recover  double  the  value  of  the  stoek  killed  or 
damages  caused  thereby."  Code  of  Iowa,  1289,  In  Welsh 
V.  Railroad  Co,,  53  Iowa,  634,  the  action  was  to  recover 
double  the  value  of  a  horse  alleged  to  have  been  killed  by 
one  of  the  defendant's  engines  at  a  point  where  it  had  Ibe 
right  to  fence  its  road,  and  the  court  below  instructed  the 
jury  that  it  was  the  duty  of  a  railroad  company  to  fence 
its  road  against  live  stock  running  at  large  at  all  pouxte 
where  such  right  to  fence  exists;  and  it  was  objected  to 
this  instruction  that  no  such  duty  exists,  and  tiie  court 
say:  ''While  it  is  true  the  statute  does  not  impose  an 
abstract  duty  or  obligation  upon  railway  companies  to 
fence  their  roads,  yet,  as  to  live  stock  running  at  large,  a 
failure  to  fence  fixes  an  absolute  liability  for  injuries 
occurring  in  the  operation  of  the  road,  by  reason  of  tiie 
want  of  such  fence.     The  corporation  owes  a  duty  to  the 
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owners  of  live  stock  ninning  at  large,  either  to  fence  itE 
road  or  pay  for  injuries  resulting  from  the  neglect  to 
fetice/'  Xnd  in  Bennett  v.  Railway  Co.,  61  Iowa,  356,  the 
court  say:  *'We  think  the  on^y  proper  construction  of  the 
statute  is,  that  in  order  to  escape  liability,  the  company 
must  not  only  fence  'feut  keep  the  road  sufficiently  fenced; 
and  this  has  been  more  than  once  ruled/'  This  statute 
does  not,  in  express  terms,  declare  the  duty  of  the  railway 
companies  to  fence  their  tracks,  but  it  is  implied  as  a 
reasonable  means  to  keep  its  track  clear  and  insure  safety 
in  the  movement  of  its  trains. 

In  Railroad  Co.  y.  Beckwith,  129  U.  S.  26,  the  validity  of 
the  statute  was  assailed,  as  here,  as  being  in  conflict  with 
the  first  section  of  the  fourteenth  amendment  of  the  consti- 
tution of  the  Itnited  States,  and  it  was  held  not  subject  *to 
that  o))jection,  but  a  valid  and  reasonable  exercise  of 
the  police  power  of  the  State  for  the  protection  of  its 
citizens.  Mr.  Justice  Field,  in  delivering  the  opinion  of 
the  court,  among  other  things,  said:  ''The  tremendous 
force  brought  into  action  in  running  railway  cars  renders 
it  absolutely  essential  that  every  precaution  should  be 
taken  against  accident  by  collision,  not  only  with  other 
trains  but  with  animals.  A  collision  with  animals  may  be 
attended  with  moire  serious  injury  than  their  destruction; 
it  may  derail  the  cars  and  cause  the  death  or  serious  injury 
of  passengfers.  ^^here  these  companies  have  the  right  to 
fence  their  tracks  and  thus  secure  their  roads  from  cattle 
going  upon  them,  it  would  seem  to  be  a  wise  precaution  on 
their  part  to  put  up  such  guards  against  accidents  at  places 
where  cattle  are  allowed  to  roam  at  large.  The  statute  of 
Iowa,* in  fixing  an  absolute  liability  upon  them  for  injuries 
to  cattle  committed  in  the  operation  of  their  roads  by 
reason  of  the  want  of  such  guards,  would  seem  to  treat 
this  precaution  as  a  duty.  •  *  *  But  the  obligation  of 
the  deJCendant  railway  company  to  use  reasonable  means 
to  keep  its  track  clear,  so  as  to  insure  safety  in  the  move- 
ments of  its  trains,  is  plainly  implied  in  the  statute  of 
Iowa,  which  also  indicates  that  the  putting  up  of  sucli 
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fences  would  be  such  reasonable  means  of  safety."  And 
a^in:  '*As  it  is  thus  the  duty  of  the  railway  company  to 
keep  its  track  free  from  animals,  its  neglect  to  do  so,  by 
adopting  the  most  reasonable  means  for  that  purpose, — 
the  fencing  of  its  roadway,  as  indicated  by  the  statute  of 
Iowa. — ^justly  subjects  it,  as  already  stated,  to  punitive 
damages,  where  injuries  are  committed  by  reason  of  such 
neglect"  And  so  here,  the  duty  of  the  defendant  railway 
company  to  use  reasonable  means  to  keep  its  track  clear 
by  fendng  it  as  indicated  by  the  statute,  and  thereby  avoid 
the  liability  to  accidents  from  stock  running  at  large  and 
straying  upon  its  track,  is  plainly  implied  as  the  proper 
means  to  secure  safety,  and  its  neglect  to  do  so  by  leaving 
its  traok  unfenced,  justly  subjects  it  to  the  liability  fixed 
for  the  injury  committed.  Nor  is  the  case  of  Bdlenberg  v. 
Railroad  Co. ,  8  Mont.  276,  relied  upon  by  appellant's  counsel, 
in  conflict  with  the  view  suggested.  There  the  statute  was 
different,  and  in  effect  declared  that  any  railroad  corpora- 
tion shall  ms^e  reparation  to  the  owner  of  any  stock  for 
any  injury  inflicted  in  the  prosecution  of  its  lawful  business 
without  any  fault  or  negligence  on  its  part  It  was  as 
follows :  *  'Every  railroad  corporation  or  company  operating 
any  line  of  railroad  or  railway,  or  any  branch  thereof, 
within  the  limits  of  this  Territory,  which  shall  damage  or 
kill  any  horse  *  •  *  by  running  any  engine  or  engines, 
car  or  cars,  oyer  or  against  any  such  animal,  shall  be  liable 
to  the  owner  of  such  animal  for  the  damages  sustained  by 
such  owner  by  reason  thereof."  As  there  was  "no  law," 
as  the  court  say,  "in  the  Territory  which  compels  railroads 
to  fence  their  lands,"  and  as  the  statute  in  question  did 
not  make  it  their  duty,  either  expressly  or  impliedly,  to 
fenoe  its  track,  it  required  the  court,  to  sustain  such 
statute,  V*to  lay  down  the  doctrine  that  the  legislature  can 
inflict  a  penidly  upon  one  who  is  doing  a  lawful  act  in  a 
lawful  DMmner,"  which  the  court  refused  to  do. 

The  liability  of  railway  corporations,  under  this  statute, 
did  not  attach  for  the  violation  of  any  law,  or  the  neglect 
to  perform  any  duty,  or  for  the  want  of  proper  care  in 
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running  its  trains,  but  they  were  mulct  in  damages  without 
any  wrong  or  fault,  when  engs^ed  in  the  lawful  prosecu- 
tion of  their  business,  and  when  no  one  else  was  so  liable 
under  such  circumstances.  The  same  may  be  said  of 
Raihcay  Co.  v.  Lackey,  78  111.  55,  and  Zeigkr  v.  Railroad  Cb., 
58  Ala.  595;  Jensen  v.  Railroad  Co.,  Utah  S.  C.  1889,  which 
were  under  like  statutes.  Nor  is  Hindman  v.  Railroad  Co.^ 
17  Or.  619,  in  conflict  with  the  construction  we  have  given 
to  our  statute.  It  is  true  that  Thayer,  C.  J.,  in  the  course 
of  his  opinion,  said  that  •*fencing  the  railroad  track  is  not 
imposed  upon  the  company  as  a  duty,"  that  is,  not  directly 
or  expressly  imposed  as  a  duty;  **but,"he  observes,  'it  is 
the  fact" — that  is,  the  killing  of  stock  on  an  unfenced  track 
by  a  moving  train — "which  of  itself  establishes  conclu- 
sively that  the  company  is  guilty  of  negligence."  This 
could  not  be  so  unless  some  duty  was  neglected,  and  it 
must  therefore  be  implied.  The  theory  of  the  argument 
is  only  consonant  with  this  hypothesis.  Its  meaning 
plainly  is,  that  when  stock  are  killed  at  a  place  where  the 
duty  to  fence  has  been  neglected  by  the  company,  that  an 
absolute  liability  attaches — "it  is  this  fact  which  of  itself 
establishes  conclusively  that  the  company  is  guilty  of 
negligence."  The  result  is,  that  we  think  that  the  statute 
in  question  is  not  obnoxious  to  the  constitutional  objection 
suggested,  but  that  in  devolving  a  liability  for  the  violation 
of  the  duty  to  fence,  it  is  a  valid  and  reasonable  exercise 
6f  the  police  power  of  the  State,  intended  to  guard  the 
track  against  live  stock,  so  as  to  insure  the  safety  of  the 
lives  of  passengers  and  property  involved  in  the  running 
of  its  trains,  as  well  as  to  prevent  the  destruction  or  loss 
of  such  property  by  collision  with  moving  trains  or  cars. 
The  next  objection  embraces  exceptions  to  instructions 
given,  and  instructions  asked  and  refused.  These  instruc 
tions  are  as  follows:  "Under  the  laws  of  this  State,  in  an 
action  like  this,  proof  of  the  killing  of  the  horse  by  the 
defendant's  moving  engine  or  cars,  and  that  the  place 
where  the  horse  entered  on  the  track  was  not  fenced,  is 
conclusive  proof  of  negligence  on  the  part  of  the  defendant 
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corporation,  unless  the  point  where  the  horse  entered  and 
was  killed  was  a  county  road  or  public  highway. 

'*3.  In  this  case,  if  you  find  from  the  testimony  that 
the  horse  entered  upon  the  track  of  the  defendant  at  a 
point  some  distance  from  where  he  was  struck  and  killed, 
and  some  distance  from  any  county  road  or  public  crossing, 
and  that  soon  after  he  entered  thereon  the  defendant's  train 
came  along,  and  that  the  horse  ran  along  upon  said  track 
where  it  was  unfenced  in  front  of  said  train  until  he  was 
struck  and  killed  by  it,  and  that  he  entered  upon  said  track 
from  a  common  unfenced  range,  then  you  should  find  a 
verdict  for  the  plaintiff  for  the  full  value  of  said  horse  at 
the  time  he  was  killed. 

••4.  I  charge  you  that  if  the  horse  entered  upon  the 
defendant's  unfenced  track  from  a  common  unfenced 
range,  at  a  point  where  there  was  no  public  road  or  public 
crossing,  and  being  on  said  track  at  said  point  ran  from 
there  along  and  upon  said  unfenced  track  in  front  of  the 
defendant's  train  at  a  point  at  or  near  a  public  road  and 
was  there  struck  by  the  defendant's  engine  or  cars  and 
was  killed,  then  the  defendant  is  liable  for  the  value  of 
said  horse.  And  the  fact  that  he  may  have  been  struck 
in  the  edge  of  the  public  road  affords  no  defense,  provided 
he  got  on  the  track  and  ran  along  it  and  was  struck  as 
aforesaid." 

The  court  also  charged  to  the  effect  that  the  section  of  < 
the  Code  referred  to  did  not  apply  to  public  crossings, 
etc.,  and  that  the  owners  or  operators  of  railroads  were 
not  liable  for  killing  stock  on  public  highways  unless 
guilty  of  negligence,  or  a  want  of  ordinary  care,  and  that 
if  they  found  from  the  evidence  that  the  plaintiff's  stallion 
was  upon  the  track  at  a  point  where  a  public  highway 
crosses  the  same  and  was  there  struck  and  killed  by  a 
moving  tr£lin,  the  fact  that  the  track  was  unfenced  at  that 
point  is  no  evidence  of  negligence. 

The  defendant  claims  error  in  the  refusal  of  l^o  court  to 
give  the  following  instruction:  **The  mere  fact  that 
plaintiff's  stallion  was  struck  by  a  moving  train  or  engine 
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on  the  railroad  track  of  the  defendant  at  a  point  where  the 
defendant  had  no.  legal  right  to  fence  the  same,  is  not 
sufficient  evidence  of  negligence  to  warrant  you  in  finding 
a  verdict  for  the  plaintiff.  If,  therefore,  you  find  from  the 
evidence  that  the  plaintiff's  stallion  was  struck  and  killed 
by  a  moving  engine  or  train  on  the  track  of  defendant's 
railroad  at  a  point  where  the  same  was  unfenced,  Mid  that 
such  point  was  a  public  highway,  then  the  defendant  had 
no  legal  right  to  fence,  and  your  verdict  must  be  for  the 
defendant  To  entitle  the  plaintiff  to  recover  in  this 
action,  he  must  show  that  tiie  stallion  was  struck  by  a 
n^oving  train  on  defendant's  railroad  track,  at  a  place 
other  than  upon  a  county  road  or  public  highway.  The 
onus  of  proof  is  upon  the  plaintiff,  and  unless  he  shows  by 
a  preponderance  of  the  evidence  that  the  stallion  received 
the  injury  which  caused  his  death  at  a  point  other  than  on 
a  public  highway,  your  verdict  must  be  for  the  defendant" 
Upon  the  facts  as  exhibited  by  this  record,  the  position 
of  the  trial  court  was  that  if  the  stallion  entered  upon  the 
track  at  a  point  where  there  was  no  fence,  but  where  the 
duty  to  fence  existed,  although  it  might  be  killed  at  a 
place  afterwards  where  the  statute  made  no  requirements 
to  fence,  as  a  public  highway,  the  defendant  comjmny 
would  be  liable.  While  the  counsel  for  the  defendant  was 
contending  for  a  literal  construction  of  the  statute,  namely, 
that  the  statute  specified  that  it  was  the  killing  of  the 
stock  upon  or  near  an  unfenced  track,  and  as  a  track 
<»x)6sing  an  unfenced  highway  was  an  unfenced  trac^  it 
was  within  the  letter  of  the  law;  that  the  plaintiff,  to 
bring  himself  within  the  statute,  must  show  that  his  stock 
was  killed  on  an  unfenced  track,  and  that  by  reason  of  the 
instructions,  as  given  and  refused,  the  defendant  was 
prejudiced  under  the  evidence  as  to  whether  the  animal 
was  killed  on  a  public  highway.  The  statute  is:  *  ♦  • 
"shall  be  liable  ♦  ♦  ♦  for  any  horse  ♦  •  ♦  killed 
upon  or  near  any  unfericed  track, "  etc,  and  is  broad  enough, 
construed  liberally,  to  include  highways,  or  depot  grounds. 
But»  as  the  court  charged,  such  a  construction  is  incon- 
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sistent  with  the  reason  of  the  statute  and  the  purpose 
u&der]ying  its  enactment. 

It  was,  therefore,  held  in  ^o^e^  v.  Bailro^  Co.,  18  Or. 
385,  that  the  statute  did  not  apply  to  such  places;  that 
railroad  companies  were  not  require^  to  f  ^c^  their  depot 
grounds  or  public  road  crossings,  Sknd  as  a  consequence 
were  not  liahle  to  pay  for  live  stock  which  may  wander 
upon  the  track  at  ^uch  places  and  be  killed  without  negli- 
gence on  their  part  Such  plac^,  then,  n^iust  be  consid- 
ered without  the  operation  of  the  la^,  or  the  requirement 
to  fence  to  guard  the  track  from  the  entr^ce  of  stpck 
thereon.  To  give  the  statute  the  constri^ction  contended 
for  it  would  make  it  apply  to  places  where  the  duty  to 
fence  is  not  required,  as  a  public  high-^^y,  where  the 
track  is  necessarily  unfenced  to  accommqdajke  the  public 
convenience.  Proof  that  stock  wandered  on  the  track  ^t 
such  i^ace  fm^  were  ^Ued  would  not  render  the  railroad 
company  liable,  and  the  court  so  instructed  the  jury.  It 
is  at  such  places  as  the  company  is  bound  to  fence  and 
fails  to  observe  that  requirement  of  titie  law,  whereby  stock 
enter  upon  the  track  and  are  killed,  which  constitute  the 
Uability.  As  highways  are  excepted  from  its  operation, 
there  could  be  no  liability  for  stock  which  may  enter  upon 
the  track  at  a  pubUc  highway  ^n^d  be  killed;  that  result, 
if  it  occurred  on  a  public  highway,  could  only  arise  where 
the  stock  entered  upon  the  track  at  some  place  where  the 
duty  to  fence  was  neglected,  and  the  animal  running  down 
the  track  was  struck  by  the  engine  and  killed  at  some 
place  where  the  duty  to  fence  did  not  exist,  as  a  public 
highwp>y  or  depot  grounds.  In  such  case  the  killing  of  the 
stock  is  the  natural  and  proximate  result  of  the  duty  neg- 
lected in  failing  to  fence  where  the  law  required  it;  it  is 
the  want  of  a  fence  that  has  caused  the  injury.  Hence, 
the  theory  of  the  court  that  if  the  horse  strayed  ujion  the 
track  at  a  point  where  the  company  was  bound  to  fence 
but  had  neglected  to  do  so,  it  was  liable,  irrespective  of  the 
place  at  which  the  horse  may  have  been  kUled.  But  it  by 
no  means  foUows.  nor  did  the  court  so  rule,  that  if  stock 
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was  killed  at  a  place  where  the  duty  to  fence  existed,  but 
bad  been  neglected,  that  a  case  of  negligence  was  not 
made  out.  While,  under  the  statute,  the  duty  to  fence  is 
not  declared  in  mandatory  terms,  it  is  implied  from  the 
omission  to  fence,  or  leaving  the  track  unfenced,  whereby 
stock  may  enter  thereon  and  be  killed.  It  is,  therefore, 
the  failure  to  fence,  where  stock  are  ''killed  upon  or  near 
any  unfenced  track"  where  the  duty  to  fence  existed,  that 
constitutes  the  negligence  and  fixes  the  liability,  the  impli- 
cation being  the  stock  entered  upon  the  track  at  the  place 
where  they  were  killed,  and  the  requirement  to  fence  was 
neglected.  The  action  is  prosecuted  upon  the  omission  to 
fence,  so  that  when  it  is  proven  that  the  stock  were  killed 
at  a  place  where  the  company  is  obliged  to  fence,  but 
where  it  is  not  fenced — ''an  unfenced  track" — the  statute 
says  that  ''such  proof  shall  be  deemed  and  held  to  be  con- 
clusive evidence  of  negligence."  This  is  upon  the  asump- 
tion  that  the  company  have  failed  to  fence  and  keep  the 
stock  off  of  the  track  at  a  point  where  it  was  the  duty  of 
the  company  to  fence,  and  where  the  cattle  entered  and  by 
reason  thereof  were  killed.  It  is  true  that  in  some  juris- 
dictions under  their  statutes  it  is  held  that  the  point  of 
entry  must  be  alleged,  and  that  the  evidence  must  distinctly 
show  that  the  stock  got  upon  the  track  at  a  point  where 
there  should  have  been  a  fence,  but  tibere  was  none,  other- 
wise the  plaintiff  cannot  recover.  But  under  our  statute, 
and  in  view  of  the  constructioH  already  given  to  it  in  Hmd- 
man  v.  Railroad  Co.,  supra,  where  the  facts  to  be  allied 
and  proved  are  stated,  when  stock  is  killed  or  injured  at  a 
place  where  the  company  has  failed  to  lyBuce,  but  the  duty 
to  fence  existed,  A  case  of  negligence  is  mjde  out^  unless 
the  defendant  can  show  contributory  negligence  or  mis- 
conduct. 

If,  then,  the  proof  showed  that  the  horse  was  killed  by  a 
moving  train  at  a  place  where  the  track  was  unfenced,  or 
where  there  was  a  failure  to  fence,  and  tiie  l»w  required  it 
to  be  fenced,  the  defendant  is  liable;  or,  if  the  horse  ^t 
on  the  track  and  was  killed  at  a  public  crossing,  as  the 
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court  charged,  the  defendant  is  not  liable.  But  if  the 
horse  got  on  the  track  where  the  duty  to  fence  was 
neglected,  and  the  horse  was  run  down  and  struck  by  a 
moving  engine  and  killed  at  a  public  highway,  the  injury 
originating  in  the  failure  to  fence  is  the  proximate  cause 
of  the  injury,  and,  as  the  court  charged,  the  defendant  is 
liable.  Under  our  statute,  proof  of  the  place  where  the 
horse  got  on  the  track  only  becomes  material  when  the 
horse  is  killed  at  a  public  place  or  crossing,  and  the  claim 
of  the  plaintiff  is  that  he  got  on  the  track  at  a  place  where 
the  law  required  a  fence,  and  that  his  killing  at  a  public 
crossing  was  the  direct  and  natural  result  of  an  omission 
to  fence.  Such  place  being  without  the  statute,  the 
plaintiff,  to  bring  the  injury  within  its  operation,  would  be 
required  to  show  that  it  was  caused  by  an  omission  to 
fence  where  the  duty  existed.  In  effect,  the  court  charged 
this,  but  it  did  not  charge,  as  there  was  evidence  tending 
to  show,  that  if  the  horse  was  killed  where  the  duty  to 
fence  was  neglected,  a  case  of  negligence  was  made  out, 
and  that  the  defendant  was  liable.  The  truth  is,  there  is 
no  pretence  that  the  railroad  is  fenced  anywhere  in  this 
region,  and  upon  the  facts,  as  disclosed  by  this  record, 
how  the  defendant  was  prejudiced  it  is  difficult  to  under- 
stand. Under  our  view  of  the  law,  the  court  by  its 
instructions  required  stricter  proof  of  the  plaintiff  than 
the  statute  would  require  in  case  the  horse  was  killed 
where  the  duty  to  fence  was  neglected.  As  to  the  first 
instruction  asked  by  the  defendant  and  refused,  in  the  first 
part  it  assumes  a  fact  disputed,  and  in  the  last  is  covered 
by  instructions  given.  As  to  the  other  two,  the  court 
does  charge  that  the  injury  must  have  occurred  from  the 
omission  to  fence,  which  excludes  injuries  originating  on 
highways  to  which  the  statute  does  not  apply.  Injuries 
originating  from  a  failure  to  fence,  although  occurring  on 
a  highway,  are  tied  to  the  causes  away  from  it,  and  held 
within  the  operation  of  the  law,  so  that  the  plaintiff  to 
recover,  must  show  that  the  inception  of  the  injury  or  its 
cause  was  at  a  place  where  the  duty  to  fence  was  neglected. 
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"Which  shows  that  it  did  not  originate  on  a  highway,  but 
owes  its  occurrence  and  existence  to  causes  away  from  it. 
Some  of  the  authorities  indicate  that  when  the  want  of  a 
fence  is  shown,  and  the  injury  is  proven  as  the  direct  con- 
sequence of  it,  if  the  defendant  thinks  it  occurred  where 
no  fencing  is  required,  as  on  a  public  highway,  th^t  to 
avoid  the  liability  thereby  established  the  defendant  ought 
to  be  required  to  show  it.  Referring  to  cases  of  this 
character,  Mr.  Rorer  says:  "When  the  absence  of  a  fence 
is  shown,  and  the  injury  is  proven,  then  if  the  defendant 
will  avoid  liability  by  showing  the  occurrence  to  have 
originated  at  a  place  where  fencing  was  hot  required,  or 
was  not  allowable,  as  a  public  highway,  or  other  public 
place,  then  the  burden  of  proof  is  on  the  defendant  to 
prove  these  facts;  and  if  not  absolutely  necessary,  yet  it 
were  the  better  pra<itice  to  plead  them."  2  R6rer  on  Rail- 
roads, p.  1399.  But  however  this  may  be,  we  a^e  uidable 
to  see  that  there  was  error,  and  the  judgment  mtist  b^ 
affirmed* 


19    8841 
c27   g4g|  [  Filed  June  10^  1890:] 

Lg    Ss     AMERICAN  MORTGAGE  CO.,  Respondent,  v.  J.  H.  anb 
' W.  R.  HUTdHINfeON,  Appellants. 

JuBT  Tkial— WjLXVER  oF~PowRR  OP  THK  COURT.— A  clrcffit  oomt  hu  ^p  ftn^iyrlty  .to 
try  an  action  at'law  InyolvinK  an  issue  of  fttct  without  a  Jury,  unless  a  Ju^  trial  !■ 
waived  in  the  manner  pibvifled  In  the  Clyil  Code.  If  such  court  deem  such  a  ctae 
a  proper  one  to  be  determined  upon  the  law,  it  must  direct  the  Jo^  to  return  « 
Terdict  In  favor  of  the  party  which  the  court  considers  entitled  to  it  under  the 
proofs. 

8ECTI0N  8027,  Hill's  Ck>Dis,  Construed— Bona  Fids  Purchabsr— Wro  i9r*rA  4^1>«^ 
quent  purchaser  a^iust  whom  an  unrecorded  conveyance  is  Told,  under  sectioii 
8027,  Hill's  Code,  must  be  a  purchaser  in  gOo(X  fidth  and  fbr  a  Valuable  consideralTon  '  | 

of  "the  same  real  property,  or  a  portion  thereof^"  Included,  ii^  the  uQ|eo«]|^ed  Cf>pr  i 

Teyance;  and  must  be  a  purchaser  under  a  form  of  con  veyince  or  othpr  instrument,  | 

w&ich  purports  to  convey  the  property.  Hence  a  purchaser  under  a  mere  quU- 
d&Im  deed,  which  only  purports  to  remise,  releftfe  and  quijt-cilaim  tl^  rfghU  title 
and  Interest  of  the  grantor  in  and  to  the'  property,  will  not  be  regarded  "a  pur- 
chaser of  the  same  real  property  or  any  part  thereof.'* 

CaSr  in  Judgment. —Where  F.  was  owner  of  a  parcel  of  land  which  h€|  oonreyed  to  E,» 
but  £.  having' failed  to  pay  for  the  land  conveyed  it^ack  to  F.,  who  neglected  for 
several  years  thereafter  to  record  the  deed,  and  in  the  meantime  E.  executei^'aiieed 
of  quit-claim  to  D.,  who  took  the  deed  without  actual  notice  of  the  prior  conTfOrance 
by  £.  to  F.,  except  such  as  ml^ht  be  presumed  or  inferred  from  the  character  of  the 
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deed  or  the  eoodltion  of  tbe  deed  record  of  the  coanty,  and  D.  thereafter  execnted 
a  qnit-elaim  deed  to  the  land  back  to  K,  who  then  ezectfted  a  like  deed  to  the  land 
to  W.,  who  finally  executed  a  deed  of  warranty  to  it  to  C,  and  aeyeral  quit-claim 
deeds  were  thereafter  made  to  it  by  G.  and  his  grantees,  containing  coreiiants  ot 
warranty  against  the  grantors,  and  it  was  finally  purchased  by  the  respondent  nnder 
amortgage  foreclosure  against  some  of  the  intermediate  elalnuuitai  the  land  during 
all  the  time  remaining  vacant  and  unoccupied;  hdd,  that  the  said  deeds  did  not 
een^tHute  the  grantees  therein  purchasers  of  the  same  real  property  or  any  part 
thereof,  conveyed  by  E.  to  F.,  within  the  meaning  of  said  aectioh  of  the  Code. 
Quaere,  whether  if  £.,  when  he  executed  the  deed  to  D.,  had  had  possession  and 
ieifdn  of  the  land,  and  D.  had  taken  posaesslbn  thereof  under  the  deed  to  him.  it 
would  have  conititated  him  such  subsequent  pttrohaser  under  laid  section  of  the 
Code. 

Appeal  from  Union  county:  Jas.  A.  Fee,  judge. 

The  respondent  herein,  aprivate  corporation,  commenced 
an  action  against  the  appellants  to  recover  possidssion  of 
certain  real  property  situated  in  said  Union  county,  alleg- 
ing that  they  wrongfully  withheld  from  said  respondent 
the  i)ossession  thereof. 

The  appellants  denied  the  allegations  contained  in  the 
complaint  and  alleged  ownership  of  the  property  in  them- 
selves. 

A  reply  was  filed  denying  the  allegations  of  neW  matter 
set  up  in  the  answer. 

Thereupon  the  said  parties  entered  into  the  following 
stipulation:  It  is  hereby  stipulated  by  and  between  the 
plaintiff  and  defendant  in  the  above-entitled  action,  that 
the  following  is  a  complete  and  perfect  abstract  of  aU  the 
•conveyances  to  the  land  in  controversy  in  this  action,  to  wit: 
The  east  one-half  of  the  southwest  one-fourth  of  section  23, 
township  2  south,  of  range  89  east;  and  that  said  abstract 
may  be  received  and  read  in  evidence  at  the  trial  of  said- 
cause  in  lieu  of  the  originals  or  certified  copies: 

* 'State  of  Oregon  to  E.  J.  Planery.  Grantor  conveys  by 
said  deed,  dated  December  9,  1872;  recorded  October  3, 
1873,  book  "B,"  page  247;  consideration,  flOO. 

•'E.  J.  Planery  to  John  E.  Chrisman.  Grantor  conveyed 
by  warranty  deed,  dated  October  23,  1873;  recorded  Octo- 
ber 23,  1873;  book  "B,"  pages  248  and  663;  consideration, 
$50. 

"John  E.  Chrisman  to  T.  H.  Poster.  Grantor  conveyed 
by  warranty  deed  subject  to  mortgage  to  the  State,  dated 
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October  10,  1874;  recorded  June  10,  1876,  book  **B,"  page 
664:  consid<9ration,  |20. 

*'T.  H.  Foster  and  wife  to  F.  Elliot.  Grantor  conveyed 
this  and  240  acres  of  other  land,  by  deed  of  bargain  and 
sale,  dated  April  24,  1876 ;  recorded  June  20,  1876,  book 
•*B."  page  665;  consideration,  $1,400. 

•*F.  Elliot  and  wife  to  T.  H.  Foster.  Grantor  conveyed 
this  and  240  acres  of  other  land,  by  quit-claim  and  special 
warranty  against  grantors,  or  others  claiming  by,  through 
or  under  them,  dated  December  31, 1877;  recorded  February 
23,  1883,  book  **F,"  pages  666  and  698;  consideration 
expressed,  fl.  The  true  consideration  is  as  follows:  The 
grantor,  F.  Elliot,  having  failed  to  pay  the  consideration 
for  the  conveyance  from  T.  H.  Foster  and  wife  to  him, 
re-conveyed  to  Foster  and  wife  for  that  consideration,  to 
wit,  $1,400. 

**T.  H.  Foster  and  wife  to  S.  O.  Swackhamer.  Grantor 
conveyed  deed  of  bargain  and  sale,  dated  May  2,  1881; 
recorded  May  2,  1881,  book  **E,*'  page  184;  consideration, 
$500.  That  subsequent  to  the  execution  and  record  of  the 
last-named  conveyance,  and  prior  to  the  hereinafter 
described  conveyance  from  T.  H.  Foster  and  wife  to  M.  B. 
Baird,  the  said  S.  O.  Swackhamer  and  wife  re-conveyed 
the  said  land  to  said  T.  H.  Foster  by  quit-claim  deed,  for 
the  consideration  of  $500,  but  that  said  deed  was  not  placed 
on  record. 

**F.  Elliot  and  wife  to  Van  B.  DeLashmutt.  Grantors 
conveyed  this  and  240  acres  of  other  land  by  quit-claim 
deed,  dated  June  16,  1881,  and  recorded  June  20,  1881, 
book  **E,"  page  247;  consideration,  $800.  The  grantee 
took  this  conveyance  without  actual  notice  of  the  prior 
conveyance  of  F.  Elliot  and  wife  to  T.  H.  Foster,  except 
such  as  will  be  presumed  or  inferred  from  the  character  of 
the  deed,  or  the  condition  of  the  deed  record  of  Union 
county,  Oregon. 

"Van  B.  DeLashmutt  and  wife  to  F.  Elliot  Grantor 
conveyed  this  and  240  acres  of  other  land  by  quit-clatm 
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deed«  dated  August  10,  1881;  reoorded  September  2,  1881, 
book  ^'E,"  page  828;  consideration,  (1. 

•'P.  Bniot  and  wife  to  T.  A.  Wood.  Grantor  conveyed 
this  and  240  acres  of  other  land  by  quit-claim  deed,  dated 

August  21,  1881 ;  recorded  September  2,  1881,  book , 

page  829;  consideration,  $500.  Grantee  took  this  convey- 
ance without  personal  notice  of  the  prior  conveyance  of 
Hub  land  by  F.  EUiot  and  wife  to  T.  H.  Foster,  except 
such  as  will  be  presumed  or  inferred  from  the  character  of 
the  deed,  or  the  condition  of  the  deed  record  of  Union 
county,  Oregon. 

"T.  A.  Wood  to  Braasella  Chapman.  Grantor  conveyed 
this  and  240  acres  of  other  land  by  quit-claim  deed,  dated 
November  8, 1881;  recorded  November  10, 1881,  book  "E," 
page  999;  consideration,  $500. 

'*BraBella  Chapman  to  T.  A.  Wood.  Grantor  conveyed 
this  and  240  acres  of  other  land  by  quit- claim  deed,  dated 
November  10, 1881;  reoorded  September  7, 1882,  book  '*F,*' 
page  807;  consideration,  $500. 

••T.  A.  Wood  to  J.  H.  Cavanaugh.  Grantor  conveyed 
this  and  240  acres  of  other  lands  by  warranty  deed,  dated 
September  19,  1882;  recorded  September  27,  1882,  book 
*'F/'  page  809;  consideration,  $1,200. 

"J.  H.  Cavanaugh  to  D.  K.  Smith.  Grantor  conveyed 
this  and  240  acres  of  other  lands  by  quit-claim  deed,  with 
special  warranty  against  grantor,  or  any  others  claiming 
throngh  or  under  him,  dated  March  5, 1883;  recorded  April 
5,  18B3;  book  ''F,"  ptkge  758;  consideration,  $650. 

**D.  K.  Smilii  to  J.  H.  Cavanaugh.  Grantor  conveyed 
this  and  240  acres  of  other  kuids  by  quit-claim  deed,  with 
special  warranty  agamst  grantor,  and  all  others  claiming 
under  or  through  him,  subject  to  the  mortgage  of  the 
American  Mortgage  Co.  of  Scotland,  limited,  dated  April 
27,  1888;  recorded  April  80,  1883,  book  **G,"  page  55; 
consideration,  $1. 

'T.  EL  Foster  and  wife  to  M.  B.  Baird.  Grantor  con- 
T^ed  by  warranty  deed,  dated  February  9, 1884;  recorded 
F^yruary  22,  1884,  book'^G,*'  page  606;  consideration, $800. 
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**J.  H.  Cavanaugh  to  D.  K.  Smith.  Grantor  conveyed 
this  and  80  acre^  of  other  lands  by  quit-claim  deed,  with 
special  warranty  against  grantor,  and  all  others  claiming 
through  or  under  him,  dated  May  1,  1884;  recorded  May 
17,  1884,  book  '*G,"  page  705;  consideration,  $3,000. 

**D.  K.  Smith  to  J.  H.  Raley.  Grantor  conveyed  this 
and  240  acres  of  other  lands  by  quit-claim  deed,  with 
special  warranty  against  grantor,  and  all  others  claiming 
through  or  under  him,  dated  December  26,  1884;  recorded 
January  13, 1885,  book  "H,"  page  899;  consideration,  Jti559. 

••The  American  Mortgage  Company  of  Scotland  (lim 
ited),  v.  D.  K.  Smith,  J.  H.  Raley,  M.  A.  Raley.  C.  P.  Hunt 
ington,  Charles  Miller,  W.  R.  S.  Eoye,  and  Albert  GuUatin. 
Foreclosure  of  mortgage  and  sale  on  execution  thereunder, 
and  purchased  by  this  plaintiff  at  said  sherifi's  sale  on  the 

day  of ,  1685.     Said  foreclosure  was  had  under 

mortgage  held  by  this  plaintiff  against  this  D.  K.  Smith 
on    said  land   and  other  lands,  which  was  recorded  in 

mortgage  record,  book at  page ,  on  the day 

of ,  188 — ,  the  consideration  being  I ;  that  said 

sheriffs  sale  was  afterwards  confirmed,  and  deed  regu- 
larly issued  to  this  plaintiff;  that  neither  these  defendants 
nor  those  through  whom  they  claim  were  parties  to  said 
foreclosure. 

"J.  H.  Hutchinson  and  W.  R.  Hutchinson  v.  Nelson 
Shoonover,  administrator,  and  the  widow  and  heirs  of  M.  B. 
Baird,  deceased.  Foreclosure  of  mortgage  and  sale  by  the 
sheriff  on  execution  thereunder,  and  purchase  by  these 
defendants  at  said  sheriff's  sale  on  the  tenth  day  of  April, 
1888,  and  certificate  of  said  purchase  issued  by  said  sheriff 
to  them,  and  that  said  land  has  not  been  redeemed.  Said 
foreclosure  and  sale  were^had  under  a  mortgage  in  favor 
of  these  defendants  and  against  M.  B.  Baird  and  wife,  the 
consideration  being  the  sum  of  $1,200.  This  plaintiff  was 
not  a  party  to  said  foreclosure. 

**It  is  furtlier  agreed  that  the  recitals  and  memoiiuida 
following  each  conveyance  in  said  abstoiot  may  lie 
admitted  in  evidence  as  explanatory  thereof.     It  is  aLso 
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agreed  that  said  land  was  vacant  and  unoccupied  during 
all  the  time  covered  by  the  conveyances  mentioned  in  said 
abstract.  This  agreement  shall  not  be  held  binding  on 
either  of  the  parties  in  any  subsequent  suit  i)ertaining  to. 
this  property." 

The  case  was  tried  by  a  jury  and  the  only  evidence 
adduced  at  the  trial  was  the  stipulation  above  set  out;  and 
verdict  was  rendered  for  defendant,  which  was  afterwards, 
on  motion  of  plaintiff,  set  aside  and  a  new  trial  granted. 
A  second  trial  was  had  before  a  jury  and  the  same  evidence 
and  no  ottier  offered;  and  after  instructions  by  the  court, 
the  jury  again  rendered  verdict  for  the  defendants.  Plain- 
tiff again  moved  the  court  to  set  aside  the  verdict  and  for 
judgment  upon  the  stipulation,  which  motion  the  court 
granted,  and  then  gave  judgment  for  plaintiff  for  possession 
of  the  land  in  question,  plaintiff  having  waived  all  claim 
for  damages,  which  is  the  judgment  appealed  from. 

J.  W,  Shelton,  for  Appellants. 

If  the  stipulation  showed  on  its  face  that  the  respondent 
was  entitled  to  recover  in  the  action,  still  the  trial  court 
had  no  power  beyond  the  setting  aside  of  the  verdict  and 
the  granting  of  a  new  trial 

lb  is  a  settled  law  of  this  State  that  a  grantee  in  a  qnit- 
claim  deed  acquires  no  title  to  the  land  sought  to  be 
conveyed  if  his  grantor  had  none  which  he  could  lawfully 
convey.  Baker  v.  Woodward^  12  Or.  8;  Richards  v.  Snyder 
and  Crews,  11  Or.  501,  511;  Swift  v.  Mulkey,  14  Or.  59, 
64;  Guest  v.  Packwood,  34  Fed.  Rep.  368,  372;  Hastings  v. 
Nissans,  31  Fed.  Rep.  597.  To  the  decisions  of  our  own 
State  may  be  added  Villa  v.  Rodriguez,  12  Wall.  323,  338; 
May  V.  LeClaire,  11  Wall.  217,  232;  Rothschild  v.  Boelter, 
18  Minn.  365;  Hutchins  v.  Com'rs  of  Carver  Co.,  16  id.  14; 
Brown  v.  Jackson,  3  Wheaton,  449, 451;  Baker  v.  Humphrey, 
101  U.  S.  494, 499;  Diekerson  v.  Colgrove,  100  U.  S.  578, 584; 
PosUl  v.  Palmer,  71  Iowa,  157;  Watson  v.  Phelps,  40  id.  482; 
Mann  v.  Best,  62  Mo.  491;  Kearney  v.  Vaughan,  50  id.  284. 

i2.  Eakin^  for  Respondent. 
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A  quit-olaim  deed  first  recorded  will  convey  a  fee  simple 
title  to  the  grantee  therein  as  against  a  prior  unrecorded 
deed.  Fox  v.  HM,  74  Mo.  315;  PeUingill  v.  Devin,  S6 
Iowa,  344;  Fash  v.  -BfaJfc«,  38  III.  363;  Brown  et  al.  v.  Ban- 
tier  C.  A  C.  0.  Co.,  97  111.  214;  Rowe  v.  BeekeU,  30  Ind. 
154;  Mamfield  v.  Dyer,  131  Mass.  200;  Chapman  v.  Siina, 
53  MiBs.  154;  Pom.  Eq.  Jr.,  §§  758,  759  and  760, 

Baker  v.  Woodward,  12  Or.  8,  only  applies  to  the  effect  of 
a  quit-claim  deed  as  against  an  outstanding  equity,  hence 
the  statement  in  the  opinion  in  that  case  that  **the  grantor 
can,  by  such  kind  of  deed,  convey  the  residuum  of  the 
estate  he  has,  and  no  more,*'  has  reference  to  the  legal 
effect  of  the  deed  standing  alone,  and  does  not  determine 
its  effect  under  tiie  recording  act.  Allison  v.  Thomas,  72 
Cal.  562;  Gra/  v.  MiddleUm,  43  Cal.  340;  Frey  v.  Clifford, 
44  Cal.  343;  McConnel  v.  Reed,  4  Scam.  117;  38  Am.  Dec. 
124;  Brown  v.  Jackson,  3  Wheat.  448;  Richardson  et  al.  v. 
Levi  et  al,  67  Tex.  359;  Hamilton  v.  DoolittU  et  al,  37  111. 
482.  A  quit-claim  deed  as  part  of  a  chain  of  title  is  suffi- 
cient. 86  Fed.  Rep.  478;  Sryowdtrn  v.  Tyler,  21  Neb.  199; 
Raymond  v.  Morrison,  59  Iowa,  371;  Bryant  v.  Buckner^  2 
S.  W.  Rep.  452. 

THAYliR,  C.  J.,  delivered  the  opinion  of  the  court. 

The  circmt  court  erred  in  trying  the  case  after  having 
set  aside  the  verdict  of  tiie  jury.  It  has  no  authority  to 
try  any  ac^on  at  law  unless  a  jury  trial  is  waived  in  the 
manner  provided  in  the  Civil  Code.  If  the  court  had 
deemed  it  its  duty  to  determine  the  case  in  favor  of  the 
respondent  upon  the  law,  it  should  have  directed  a  verdict 
in  favor  of  the  resi)ondent  at  the  trial.  As  the  case  stands 
this  court  has  no  alternative  but  to  reverse  the  judgment 
and  remand  the  cause  for  a  new  trial.  This  is  sufficient  to 
dispose  of  the  case  so  far  as  this  court  is  concerned;  but 
as  it  must  go  back  for  a  new  trial,  it  becomes  our  duty  to 
declare  the  law  applicable  to  the  matters  involved.  The 
question  presented  is  whether  a  conveyance  of  real  prop- 
erty,  not  recorded  as  provided  in  title  I  of  chapter  XXT, 
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Ann.  Code,  is  void  as  agfainst  a  Bubsequent  purchaser  of 
the  same  property  whose  conveyance  is  first  recorded, 
where  the  purchase  is  by  quit-olaim  deed  and  there  is  no 
evidence,  aside  from  the  record,  showing  the  subsequent 
purchaser  to  have  been  a  purchaser  in  good  faith  and  for  a 
valuable  consideration,  and  whether  the  execution  of  a 
mere  quit-claim  deed  to  real  propertfy  by  a  grantor  who 
had  previously  conveyed  it  by  deed  to  another  grantee, 
but  which  deed  was  not  recorded  at  the  time  of  the  execu- 
tion of  the  quit-claim  deed,  constitutes  a  conveyance  of 
"the  same  real  property." 

Counsel  for  respondent  virtually  concedes  that  a  pur- 
chaser under  a  quit-claim  deed  takes  subject  to  outstanding 
equities  in  the  property  existing  at  the  time  of  the  purchase 
whether  the  purchaser  had  knowledge  of  them  or  not;  but 
he  contends  that  such  a  deed,  under  the  recording  act, 
stands  upon  the  same  footing  as  other  forms  of  conveyance, 
and,  if  first  recorded,  is  as  effectual  to  annul  a  prior  imre- 
eorded  deed  to  the  same  property. 

The  question  has  given  rise  to  much  deliberation  on  the 
part  of  courts,  and  earnest  discussion  among  law  writers, 
though  it  is  generally  conceded  that  a  grantee  in  a  mere 
quit-claim  deed  acquires  no  right  against  outstanding 
equities  which  were  vaUd  against  his  grantor.  Poatel  v. 
Palmer,  71  lows,  157;  Martin  v.  Morris,  62  Wis.  418.  Such 
ftho  is  the  doctrine  of  the  supreme  court  of  the  United 
States  and  of  the  courts  of  this  State,  as  will  be  seen  by  a 
reference  to  the  authorities  cited  in  the  appellants'  brief 
herein;  but  it  is  claimed  by  nuiny  that  such  a  deed  effect- 
ually destroys  the  right  of  a  grantee  under  a  prior  deed  not 
recorded  as  required  by  the  registry  act,  although  it  would 
not  affoct  a  prior  equity  in  his  favor  which  was  binding 
upon  the  grantor.  This,  to  my  mind,  is  a  somewhat  strange 
view.  Why  the  rights  of  the  grantee  under  the  prior  deed 
should  be  cut  off  when  a  charge  upon  the  property  created 
in  his  favor  by  the  grantor  would  not  be^  seems  remarkable. 
It  may  be  said  that  the  prior  grantee  had  the  right  to,  and 
should  have  put  his  deed  upon  record;  but  it  may,  with  as 
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much  reason,  be  said  that  he  should  have  had  the  charge 
upon  the  property  put  in  a  form  that  would  have  entitled 
it  to  be  recorded,  and  had  it  so  done.  The  claim,  it  seems 
to  me,  amounts  to  this:  If  the  owner  of  real  property  were 
to  create  a  trust  .against  it,  in  favor  of  another,  and  then 
execute  a  quit-claim  deed  to  the  property  to  a  third  person, 
it  would  not  affect  the  trust,  although  the  grantee  in  the 
quit-claim  deed  had  no  knowledge  of  it;  but  if  he  had 
executed  a  deed  outright  to  the  cestui  que  trusty  and  then 
quit-claimed  his  interest  in  the  property  to  a  third  person, 
and  the  prior  deed  not  have  been  recorded,  the  rights  of 
the  grantee  in  the  prior  deed  would  be  lost  According  to 
that  kind  of  logic  the  grantee  in  the  prior  deed  would  have 
a  better  standing  in  such  a  case  if  his  deed  were  not 
witnessed  or  acknowledged  so  as  to  entitle  it  to  be  recorded; 
as  he  would  then  clearly  have  an  outstanding  equity  which 
would  be  shielded  from  the  effects  of  the  quit-claim  deed. 
The  form  of  the  deed  under  which  the  respondent  claims 
title  herein  is  not  set  out  in  the  stipulation  further  than  it 
is  stated  to  be  a  quit-claim  deed.  We  must,  therefore, 
infer  that  it  is  a  remise,  release  and  quit-claim  of  the  right, 
title  and  interest  of  the  grantor  in  and  to  the  property  in 
suit  It  did  not  purport  to  convey  the  property  to  the 
grantee,  it  only  conveyed  to  him  such  right  as  the  grantor 
might  have  therein;  and  it  would  be  difficult  to  perceive 
how  the  former  could  have  expected  to  aoquire  any  right 
in  the  premises  unless  the  latter  might  own  an  interest  in 
them.  The  terms  of  the  deed  were  satisfied  whetiier  the 
grantor  was  owner  of  the  property  in  fee  or  had  no  estate 
whatever  in  it  The  grantee  bargained  for  no  quantity  or 
quality  of  estate;  he  bought  whatever  the  grantor  might 
have,  be  the  same  more  or  less;  and  I  do  not  see  what 
legerdemain  could  be  resorted  to  whicdi  would  vest  him 
with  an  interest  that  the  grantor  had  previously  divested 
himself  of,  and  was  then  owned  by  a  third  party. 

Purchasers  of  real  property  should  be  left  free  to  make 
tiieir  own  bargains,  CMid  the  courts  have  no  right  to  under- 
take to  give  them  something  which  they  did  not  buy  and 
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the  vendor  did  not  own.  The  oflBce  of  a  quit-claim  deed  is 
well  understood,  and  although  it  is  as  effective,  under 
modern  legislation,  to  convey  all  the  estate  which  can  be 
transferred  by  a  deed  of  bargain  and  sale,  yet  it  shows 
upon  its  face  that  the  grantee  therein  only  contracts  for 
such  title  to  the  property  as  the  grantor  has.  Such  a  deed 
under  section  8004,  Ann.  Code  of  Oregon,  is  sufficient  to 
pass  aU  the  estate  which  the  grantor  could  lawfully  convey 
by  a  deed  of  bargain  and  sale;  but  a  material  difference  is 
still  recognized  between  the  two  forms  of  conveyance.  A 
grantor,  under  the  former  conveyance,  only  intends  ordi- 
narily to  convey  such  right  to,  or  interest  in,  the  property 
as  he  may  have,  and  the  grantee  does  not  expect  to  acquire 
anything  beyond  that;  while  under  the  latter,  the  parties 
usually  intend  and  expect  a  transfer  of  the  property  itself. 
It  would  be  absurd  for  a  grantor  under  a  mere  quit- claim 
deed  to  undertake  to  claim  that  he  took  title  to  the  property 
freed  from  the  previous  acts  of  the  grantor  affecting  that 
title.  There  is  nothing  in  the  nature  of  that  character  of 
conveyance  which  assures  the  grantee  indemnity  from 
such  acts.  He  has  no  reason  to  believe  that  he  has  pur- 
chased a  clear  title  to  the  property  or  anything  more  than 
what  the  terms  of  his  deed  indicate.  He  does  not  under- 
take to  purchase  what  his  grantor  has  already  sold  and 
conveyed  to  another,  whether  the  deed  of  conveyance  is 
registered  or  unregistered,  but  he  purchases  what  the 
grantor  has  remaining,  if  anything.  This  view,  I  think, 
is  sustained  by  a  majority  of  the  cases  cited  by  respond- 
ent's counsel  herein,  and  I  believe  that  it  is  by  the  weight 
of  authority  generally.  In  the  earlier  case, — Brown  v. 
Jackson,  3  Wheat.  450, — ^which  is  cited  by  said  counsel, 
such  a  deed  was  held  by  the  supreme  court  of  the  United 
States  not  to  affect  a  prior  unrecorded  deed  where  its 
language  showed  that  it  was  only  intended  to  operate  upon 
the  right,  title  and  interest  which  the  grantor  had  at  the 
time  of  its  execution.  What  else  a  strictly  quit-claim  deed 
could  operate  upon  J  am  not  able  to  discover.  In  McOon- 
neU  V.  Bead,  38  Am.  Dec.  124,  an  early  Illinois  case,  cited 
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by  said  counsel,  the  languag^e  of  the  caorb  is  well  ealcu- 
latod  to  be  misleading  as  regards  the  nature  and  character 
of  a  quit-claim  deed.  At  pages  126, 127,  the  court  says:  *  *A 
deed  of  release  and  quit-claim  is  as  effectual  for  the-purpose 
of  transferring  title  to  land  as  a  deed  of  bargain  and  sale;  and 
the  prior  recording  of  such  a  deed  will  give  it  a  preference 
over  one  previously  executed,  but  which  was  subsequently 
recorded.  In  this  respect  there  is  no  distinction  between 
different  forms  of  conveyance.  As  a  general  rule  the  one 
first  recorded  must  prevail  over  one  of  older  execution, 
when  made  in  good  faith,  and  when  it  appears  to  have 
been  the  intention  of  the  parties  to  convey  again  the  same 
lands  which  had  been  previously  conveyed.  But  where 
the  terms  of  the  second  deed  do  not  necessarily  embraice 
the  lands  previously  conveyed,  but,  on  the  contrary,  ai*e 
such  as  to  show  that  it  was  not  the  intention  oi  the  grantor 
to  include  them,  the  court  will  give  it  such  constructiOB  as 
not  to  embrace  them,  and  will  not  allow  it  to  operate  to 
the  prejudice  of  the  purchaser.'*  In  that  case  one  Amett 
was  owner  of  80  acres  of  land,  and  on.  the  twenty-first  day 
of  March,  1835,  executed  to  the  plaintiff  a  deed  of  release 
thereof,  which  was  recorded  on  the  same  day;  and  on  the 
first  day  of  July,  1887,  also  executed  to  plaintiff  a  deed  oi 
bargain  and  sale  for  the  same  land,  confirming  and 
explaining  the  former  deed  of  release.  The  defendimt 
gave  in  evidence  a  deed  from  Arnett  to  one  Rixf cMrd,  dated 
May  12,  1827,  and  recorded  October  1»  1836;  and  also 
several  other  deeds,  constituting  a  connected  chain  of  title 
to  the  said  land  from  Rixford  to  himsell  The  court  held 
that  the  deed  of  release  from  Arnett  to  the  pikaintiff,  if 
unexplained,  would  transfer  the  land,  the  title  to  whieb 
the  grantor  had  not  previously  divested  himseM  by  a  vatid 
transfer  duly  recorded.  But  that  the  plaintiff  had  furnished 
such  evidence  of  the  intention  of  the  grantor  by  innroducing 
the  deed  of  bargain  and  sale  from  Arnett  to  himself  as 
forbade  such  an  interpretation  of  the  conveyance,  and 
sustained  the  defendant's  prior  deed,  concluding  from  the 
extraneous  evidence  that  it  might  be  fairly  inferred  that 
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Amett  only  intended  by  the  quit-claim  deed  to  transfer 
all  right,  title  and  interest  therein  which  he  then  had. 
According  to  this  decision,  the  plaintiff  wonld  have  been 
secure  in  his  title  to  the  land  under  his  deed  of  release  if 
he  had  been  content  with  it;  but  in  order  to  make  assur- 
ance doubly  sure,  he,  two  years  thereafter,  unfortunately 
obtained  the  second  deed,  which  enabled  the  court  to 
ascertain  what  the  grantor's  intention  was  in  the  first  one, 
and  this  resulted  in  his  losing  the  property.  • 

I  think  the  case  was  correctly  decided,  but  do  not  agree 
with  the  views  expressed  in  the  opinion  announced  by  the 
learned  court  In  my  opinion  the  court  was  in  error  in 
holding  that  the  prior  recording  of  a  deed  of  release  and 
quit-claim  would  give  it  a  preference  over  one  previously 
execifted,  but  which  was  subsequently  recorded;  also  in 
its  holding  that  the  words,  ''remise,,  release  and  forever 
quit-claim  all  right,  title  and  interest  to  all  and  every  part, 
etc.,  unexplained  would  transfer  the  tract  of  land  desig- 
nated, of  the  title  to  which  the  grantor  had  not  previously 
divested  himself,  by  a  valid  transfer  duly  recorded.''  Nor 
do  I  admit  that  if  said  words  imexplained  would  have  had  the 
effect  to  transfer  such  title  to  the  said  granteev  that  they 
could  be  so  explained  as  to  convey  an  opposite  meaning, 
by  showing  that  the  grantor  at  a  subsequent  time  executed 
to  him  a  second  deed  declaring  what  his  intention  and 
design  were  in  making  the  first  one;  or  that  words  in  a 
deed,  having  a  fixed  and  settled  meaning,,  can  be  explained 
in  that  way  to  mean  something  different  from  what  they 
purpcM't  to  in  the  instrument,  and  which  the  law  attaches 
to  them.  If  such  rule  were  to  obtaia,  the  tenure  by  whidn 
real  property  is  held  would  be  very  insecure.  The  latter 
case  and  others  following  it  seem  to  have  gotten  the 
Illinois  courts  into  a  line  of  error  as  to  the  effect  of  a  quit- 
claim deed,  which  has  become  chronic,  and  from  which 
they  are  unaUe  to  extricate  themselves^  In  Brown  et  aL 
V.  The  Banner  Coal  db  Oil  Company ,  97  HI.  214,*  in  which 
case  the  question  arose,  the  supreme  court  of  that  State 
seemed  to  realize  its  helpless  condition  and  inability  to  rid 

(1)  85  Am.  Kep.  10& 
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itself  of  the  unfortunate  precedent  which  had  been  estab- 
lished. Chief  Justice  Dickey,  in  speaking  for  the  court, 
says:  *  'Counsel  for  appellants  insist  with  much  force  that 
the  grantee  in  such  a  quit-claim  deed  as  that  of  Pollock, 
made  in  1865" — a  deed  of  all  right,  title,  interest,  claim  or 
demand  of  the  grantor  in  and  to  the  property — *^is  not  a 
subsequent  purchaser  in  good  faith  of  the  same  thing 
which  was  conveyed  by  his  former  deed  to  Brown. 
Were  this  is  an  open  question  before  us,  the  suggestions 
presented  in  their  argument'would  be  entitled  to  very  grea 
consideration;  but  the  question  is  settled  in  this  State  by 
a  line  of  authorities,  which  constitute  a  rule  of  property 
and  ought  not  to  be  disturbed  by  the  courts."  So  the 
court,  following  the  ''line  of  authorities,"  held  that  as  the 
deed  did  not  contain  words  manifesting  an  intention  not  to 
include  lands  previously  granted,  or  words  suggestive  of 
a  former  conveyance  of  the  same  land  by  the  grantor,  the 
grantee  therein  would  be  a  purchaser  thereof  and  pro- 
tected by  the  registrv  act.  It  must,  it  seems  to  me,  be 
humiliating  to  be  compelled  to  make  such  a  holding. 
The  idea  that  the  deed  in  question  did  not  manifest  an 
intention  not  to  include  lands  previously  granted,  I  can 
only  regard  as  preposterous.  Words  may  be,  and  often 
are,  inserted  in  tiiat  form  of  deed  which  change  its  nature; 
but  it  then  ceases  to  be  a  quit-claim  deed  and  becomes  in 
effect  a  deed  of  bargain  and  sale.  The  Texas  courts  seem 
to  have  had  much  experience  witii  that  class  of  cases. 
The  supreme  court  of  that  State,  in  Bichardson  et  aL  v, 
Levi  et  al.,  67  Tex.  359,  which  is  one  of  the  cases  cited 
by  respondent's  counsel,  held,  that  a  deed  which  pur- 
ports to  convey  only  the  right,  title  and  interest  of  the 
grantor,  will  not  protect  the  grantee  against  prior  un- 
registered instruments;  but  not  so  where  the  deed  pur- 
ports to  convey  more  than  such  right,  title  or  interest. 
In  that  case  the  granting  clause  in  the  deed  was, 
"grant,  bargai.i,  sell,  demise,  release  and  forever  quit- 
claim unto  the  said  ,  his  heirs  and  assigns,  the 

following  lots  of  land,  etc.,  and  the  court  held  that  the 
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gr^jitee  therein  had  his  election  in  what  way  to  take,  and 
might  take  what  either  of  these  words  would  convey;  that 
he  was  not  restricted  by  the  fact  that  his  estate  under  one 
of  the  words  would  be  of  less  value  than  under  another; 
that  he  might  therefore  escape  being  charged  with  notice 
under  the  '"quit-claim"  by  electing  to  take  under  the 
''grant,  bargain  and  sale." 

There  is  a  class  of  cases  which  hold  that  a  grantee  under 
a  quit  claim  deed  will  acquire  a  good  title  as  against  a 
prior  grantee  of  the  land  from  the  same  grantor  where  the 
prior  conveyance  is  not  recorded  as  required  by  the 
registry  act,  and  the  grantee  under  the  quit-claim  deed  is 
shown  to  be  a  purchaser  in  good  faith  and  for  a  valuable 
consideration.  Fox  v.  Hall,  74  Mo.  815;  Graff  et  al.  v- 
MidcUeton  et  al,  43  Cal.  841,  and  Frey  v.  Clifford,  44  Cal. 
385,  belong  to  that  class,  and  would  seem  to  support  the 
view  of  respondent's  counsel.  But  the  decisions  in  the 
two  California  cases  appear  to  be  questioned  by  Temple 
J.,  in  Allison  v.  Thomas,  72  Cal.  562.  The  learned  judge  in 
delivering  the  opinion  of  the  court,  after  remarking  that 
a  purchaser  of  the  right,  title  and  interest  of  a  judgment 
debtor  took  subject  to  all  equities  and  secret  defects, 
at  page  564  of  the  case,  says:  "We  do  not  overlook  the 
case  of  Oraff  v.  MiMleton,  in  which  it  was  held  that  under 
the  twenty-sixth  section  of  the  recording  act,  then  in 
force,  a  quit-claim  deed  received  in  good  faith  and  for  a 
valuable  consideration  would  prevail  over  a  prior  unre- 
corded deed.  That  decision  is  made  to  turn  upon  the 
language  of  that  statute  defining  the  word  conveyance. 
This  ruling  was  followed  in  Frey  v.  Clifford,  44  Cal.  343, 
where  the  description  of  the  estate  conveyed  was  'all  my 
right,  title  and  interest'  of  the  grantor.  Unless  these 
cases  are  justified  by  the  peculiar  wording  of  the  statute, 
they  seem  to  be  against  the  decisions  elsewhere  upon  the 
subject.  It  has  been  uniformly  held  that  a  conveyance  of 
the  right,  title  and  interest  of  the  grantor  vests  in  the 
purchaser  only  what  the  grantor  himself  could  claim,  and 
that  the  covenants  in  such  deed,  if  there  were  any,  were 
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limited  to  the  estate  described."  Citing  in  sui^rt  of  the 
view  a  number  of  authorities. 

I  have  no  particular  fault,  however,  to  find  with  the 
doctrine  that  a  grantee  under  a  quit-claim  deed  acquires  a 
good  title  to  the  property  as  against  a  prior  grantee 
thereof  under  the  circumstances  above  mentioned.  Where 
the  grantor  in  such  a  case  is  in  possession  of  the  propertty, 
and  executes  the  deed  for  a  valuable  and  adequate  consid- 
eration to  the  grantee  who  takes  possession  of  it  under 
the  deed,  I  think  it  would  be  a  wholesome  and  just  rule  to 
hold  that  his  title  to  the  property  was  superior  to  that  of 
the  grantee  under  the  pricHr  unrecorded  conveyance,  or  to 
any  outstanding  equity  against  the  property  of  which  he 
had  no  notice.  But  whether  he  would  be  able  to  assert 
such  superiority  of  title,  under  the  strict  rules  of  law,  I 
express  no  opinion  as  it  is  unnecessary  to  do  so  under  the 
circumstances  of  this  case.  I  do,  however,  maintain  that 
a  grantee  under  a  mere  quit-claim  deed  reciting  a  nonunal 
consideration,  where  no  possession  of  the  property  b 
given  under  the  deed,  acquires  no  right  to  it  as  against 
a  prior  grantee,  whether  the  deed  of  such  grantee  be 
recorded  or  not. 

The  view  whidi  I  entertam  upon  this  subject  ia  well 
expressed  in  the  concluding  part  of  an  article  by  Charles 
C.  Marshall,  published  in  voL  23,  page  244,  of  the  Albany 
Law  Journal,  which  is  as  follows:  ''It  wiU  be  se^i  from 
this  review  of  the  authorities  that  the  force  and  effect  of  a 
deed  of  quitclaim  is  a  matter  not  requiring  abjudications 
by  the  courts.  Its  force  is  certainly  dependent  not  upon 
its  distinguishing  words,  but  upon  the  intention  of  the 
parties  as  expressed  in  the  deed.  It  mi^,  in  the  absence 
of  possession  by  the  grantee  or  releasee,  be  void,  as  stated 
in  Branham  v.  Mayor,  and  Bemhett  v.  Irwif^  supm;  or  if  an 
intention  to  convey  be  recited,  as  in  Lynch  v.  Livingstons, 
supra,  it  may  have  the  force  and  effect  of  a  deed  of  bargain 
and  sale.  The  intent  seems  to  be  the  controlling  element 
And  this  may  be  expressed  in  curious  ways, — by  a  foroial 
recital,  by  the  existence  of  some  former  estate  in  the 
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release,  by  words  of  grant  other  than  'remise,  release  and 
quit-claim/  Indeed,  an  adequate  consideration  or  a  cove- 
nant of  warranty  seems  in  some  of  the  cases  to  imply  an 
intent  to  oonvey  the  estate,  as  in  the  Massachusetts  cases 
above  referred  to.  But  it  is  difficult  to  see  wherein  an 
intent  can  be  implied  in  a  naked  quit-claim,  by  which  we 
mean  a  quit-claim  deed  without  covenants,  and  expressing 
only  the  nominal  consideration  of  one  dollar.  As  above 
intimated,  it  seems  a  matiter  of  some  doubt  whether  the 
protection  of  the  recording  acts  could  be  extended  under 
suoTi  a  deed,  for  such  a  deed  is  perfectly  consistent  with 
the  existence  of  a  prior  unrecorded  deed  to  some  third 
person.  As  it  purports  to  release  only  such  right  as  the 
releasor  may  have  in  the  premises  described,  and  as  its 
nominal  consideration  of  one  dollar  must  in  most  cases  be 
conspicuously  inadequate,  there  seems  sufficient  to  put 
the  purchaser  on  his  guard.  If  A.,  being  actually  vested 
with  the  fee  to  certain  real  estate,  executes  a  quit-claim 
deed  thereof  to  B.,  it  is  certain  the  fee  would  pass.  The 
question  is,  is  the  record  conclusive  evidence  of  the  exist- 
ence of  the  fee  in  A.  ?  If  A.  had  conveyed  the  fee  to  0. 
by  a  prior  unrecorded  deed,  what  is  to  prevent  C.  from 
setting  up  his  unrecorded  deed  when  there  is  nothing  on 
the  record  from  A.  save  the  quit-claim  deed?  The  two 
deeds  do  not  conflict.  The  quit-claim  deed  with  its  nominal 
consideration  purports  to  convey  only  such  rights  as  A. 
may  actually  have.  It  may  be  something  or  nothing.  And 
the  recording  act,  it  is  suggested,  will  not  give  to  an 
instrument  of  record  any  greater  force  or  larger  meaning 
than  that  expressed  by  its  words." 

The  same  view,  substantially,  is  also  expressed  by 
"Watts,  J.,  in  delivering  the  opinion  of  the  court  in  Thorn 
V.  New8(m,  58  Am.  R.  747;  64  Tex.  161,  wherein  he  says: 
* 'While  non-registered  deeds  are  declared  void  by  the 
statute  as  to  subsequent  purchasers  for  value  and  without 
notice,  still  the  doctrine  is  well  settled  that  a  subsequent 
purchaser,  although  for  value  and  without  notice,  who 
takes  under  strictly  a  quit-claim  deed,  that  is,  one  by  which 


850  AMERICAN  MORT.  Oo.  V.  HUTCHINSON.    [Sup.  Ct 

Opinion  of  the  Goart— Thayer,  GL  J. 

the  chance  of  title,  and  not  the  land  itself,  is  not  conveyed, 
will  not  be  accorded  the  protection  of  the  statute,  for  the 
obvious  reason  that  he  contracted  for  the  interest  only  that 
his  vendor  then  had  in  the  land.  If  the  vendor  had  pre- 
viously divested  himself  of  the  title  to  a  portion  or  all  of 
the  land,  to  the  extent  of  the  divesture,  there  would  be  no 
right  remaining  in  the  vendor  to  pass  by  the  quit-claim  to 
the  vendee.  It  is  the  then  interest  of  the  vendor  for  which 
he  contracts,  and  it  is  to  such  interest  only  that  he  is 
entitled  under  the  quit-claim  deed.'* 

There  are  many  other  authorities  bearing  upon  this 
question  which  might  be  noticed,  but  they  are  too  numerous 
and  extensive  to  attempt  it.  Several  of  them,  nol-ably 
Chapman  v.  SimSy  53  Miss.  154,  and  Fox  v-  Hall,  74  Mo.  315, 
support  the  position  assumed  herein  by  respondent's 
counsel.  I  think,  however,  that  the  weight  of  authority 
and  reason  is  against  it. 

The  circumstances  under  which  the  deeds,  in  the  Elliot 
line  of  title  herein,  were  executed  are  not  shown  in  the 
stipulation  of  the  parties  upon  which  the  case  was  tried. 
All  that  appears  therefrom  is  that  Elliot  quit-claimed  the 
land  and  240  acres  of  other  land  to  DeLashmutt  in  June, 
1881,  and  DeLashmutt,  in  August,  1881,  quit-claimed  it  back 
to  Elliot;  then  Elliot  quit-claimed  it  to  Wood  August  21, 
1881,  and  Wood,  in  November,  1881,  quit-claimed  it  to  Chap- 
man, who  in  the  same  month  quit-claimed  it  back  to  Wood. 
After  the  parties  had  thus  tossed  about  their  pretended 
title  to  the  property  for  more  than  a  year.  Wood,  on  the 
nineteenth  day  of  September,  1882,  executed  the  warranty 
deed  to  Cavanaugh,  upon  which  the  respondent's  counsel 
predicates  his  point  that  '*a  quit-claim  deed  as  a  part  of  a 
chain  of  title  is  sufficient"  This  deed  is  the  only  deed 
which  purports  to  convey  the  land,  though  the  subsequent 
ones  from  Cavanaugh  and  his  grantees  contained  covenants 
against  the  grantor.  The  facts  in  the  case  are  not  there- 
fore like  those  in  Sherwood  v.  Moelle,  36  Fed.  Rep.  478. 
There  the  chain  of  title  was  made  up  of  warranty  deeds, 
with  the  exception  of  one  quit-claim  deed;  while  here  it  is 
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made  up  of  quit-claim  deeds,  with  the  exception  of  one 
warranty  deed.  The  facts  in  the  two  cases  also  differ  in 
another  particular.  In  Sherwood  v.  MoeUe  the  testimony 
showed  that  the  grantee  in  the  quit-claim  deed  **acted  in 
good  faith,  in  ignorance  of  the  outstanding  title  not 
apparent  of  record,  and  paid  full  value  for  the  land"; 
while  in  this  case  there  is  no  evidence  upon  those  points 
except  that  t)ie  grantee  DeLashmutt  took  the  conveyance 
from  Elliot  without  actual  notice  from  Elliot  and  wife, 
except  such  as  might  be  presumed  or  inferred  from  the 
character  of  the  deed  or  condition  of  the  county  records. 
But  the  main  difficulty  in  the  respondent's  case  is  that 
Wood  had  nothing  in  the  premises  to  convey  or  that 
Cavanaugh  could  expect  to  receive;  he  had  no  possession 
of  the  land,  either  actual  or  constructive.  Foster  and  his 
grantees  were  in  the  constructive  possession  of  it  under 
the  deed  from  Elliot  and  wife  to  Foster.  The  deed  to 
DeLashmutt  and  from  him  to  Wood  conveyed  no  interest 
in  the  land  to  either  of  them.  Elliot  had  neither  posses- 
sion, right  to  possession  nor  right  of  property  fherein. 
If  he  had  had  seisin  of  the  land  his  deed  to  DeLashmutt 
and  the  deed  from  DeLashmutt  to  Wood  might  have 
vested  it  in  the  latter  and  thereby  have  constituted  a  claim 
of  title.  And  I  am  not  able  to  understand  from  the  said 
stipulation  how  said  last-named  parties  under  the  said 
quit-claim  deeds  can  be  said  to  have  been  subsequent 
purchasers  **of  the  same  real  property  or  any  portion 
thereof,"  which  was  conveyed  by  Elliot  back  to  Foster, 
within  the  meaning  of  section  8027,  Ann.  Code;  and  if 
their  said  transactions  did  not  constitute  them  subsequent 
purchasers  of  the  same  property,  then  the  conveyance  to 
Foster  was  not  affected  thereby,  and  the  deed  to  Cava- 
naugh did  not  entitle  him  and  his  grantees  to  the  protection 
of  said  provision  of  the  Code. 

The  judgment  will  be  reversed  and  the  cause  remanded 
as  before  indicated. 


19   dB»\ 
•41    Sffil 
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STATE   OF  OREGON,  Respondent,  v.  D.  STERRTTT, 

Appellant. 

Indictment— Whsn  Gmurr  Knowlvdon  Kkbd  Not  bs  Allbokd.— In  an  indletmeat 
nnder  section  8352,  HiU'a  Code,  gulUy  knowiedge  need  not  be  alleged.  In  declaring 
the  acts  zaentloned  in  that  section  pomshable,  the  legislatore  was  exercising  the 
police  powers  ot  the  State,  and  in  such  case  the  indictment  Deed  not  allege  that  the 
party  knew  the  act  complained  of  was  unlawfal. 

DuKASEB  Bhxxp— MoYiNO  WITHOUT  PERMIT— iNDicTiCKNT.— An  indictment  nndev  eeo- 
tion  SSRS,  Hill's  Code,  for  moTlng  diseased  sheep,  which  fkils  to  follow  the  deacrtp- 
tlve  words  of  the  statute,  by  alleging  the  ownenhip  of  the  aheep,  ti  bad  on 
demurrer. 

Appeal  from  Grant  county:  M.  D.  Clifford,  judge. 

The  grand  jury  of  Grant  county  returned  into  court  the 
following  indictment  against  the  appellant:  ^*D.  Sterritt 
is  accused  by  the  grand  jury  of  Grant  county  and  State  of 
Oregon  by  this  indictment  of  the  crime  of  unlawfully 
moving  sheep  infected  with  scab  from  place  to  place  with- 
out first  having  obtained  a  traveling  i)ermit  therefor,  com- 
mitted &s  follows:  The  said  D.  Sterritt,  on  the  first  day 
of  April,  A.  D.  1889,  in  the  county  of  Grant  and  State  of 
Oregon,  having  then  and  there  a  band  of  sheep  of  about 
1,500  head,  infected  with  scab,  did  unlawfully  move  said 
band  of  sheep  over  and  across  the  range  of  one  E.  Mum- 
ford,  a  distance  of  about  fifteen  miles ;  he,  the  said  D. 
Sterritt,  then  and  there  having  no  traveling  permit  to 
move  said  sheep,  contrary  to  the  statute  in  such  cases  made 
and  provided  and  against  the  peace  and  dignity  of  the 
State  of  Oregon." 

This  indictment  is  founded  on  section  8352,  Hill's  Code,  . 
which  is  as  follows:  **Any  person,  company,  corporation, 
or  association  desiring  to  move  his  or  their  sheep,  which 
are  not  sound,  or  are  infected  or  affected  with  scab  or  any 
infectious  or  contagious  disease,  shall  obtain  from  the 
inspector  a  traveling  permit ;  but  such  permit  shall  only 
be  granted  for  the  purpose  of  moving  said  sheep  to  some 
place  where  they  may  be  treated  for  said  disease,  and  by 
such  route  as  the  inspector  may  designate." 
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The  defendant  demurred  to  said  indictment  on  the  fol- 
lowii^  groonds  amongst  others:  ''That  said  indictment 
does  not  show  that  the  defendant  knew  that  said  sheep 
were  infected  with  scab  at  the  time  of  their  alleged  removal ; 
thi^  said  indictment  does  not  show  that  defendant  was  the 
owner  of  said  sheep  at  the  time  of  their  alleged  removal/' 

Hie  demurrer  was  overruled;  and  the  defendant  having 
pleaded  not  guilty,  upon  atrial  before  a  jury  was  convicted 
and  sentenced  to  pay  a  fine,  from  which  judgment  this 
appeal  is  taken. 

W.  M.  Ramsey,  for  Appellant 

J.  L.  RcMd,  district  attorney,  for  the  State. 

Strahan,  J.,  delivered  the  opinion  of  the  court 

Upon  the  argument  in  this  court  the  appellant  mainly 
relied  upon  the  objections  taken  by  the  demurrer  to  the 
indictment 

1.  The  first  objection  insisted  upon  was  that  the  indict- 
ment failed  to  allege  knowledge  of  the  defendant  that  the 
sheep  had  the  scab  at  the  time  of  their  removal.  In  a  very 
large  class  of  offenses,  and  mainly  thosQ  that  were  classed 
as  mala  in  se  at  common  law,  guilty  knowledge  is  acces- 
sary to  complete  the  offense  and  it  must  be  alle;^od.  But  in 
that  other  class,  wrongs  which  are  forbidden  by  statute, 
and  more  especially  those  offences  which  are  made  pun- 
ishable in  furtherance  of  the  public  policy  of  the  State, 
such  as  the  exercise  of  the  police  powers,  the  collection  of 
revenue  and  the  like,  are  punishable  whether  the  offender 
had  guilty  knowledge  or  not.  This  distinction  was  lately 
sustained  in  this  court  in  State  v.  Cliastain,  ante,  and  is 
adhered  to.  The  ^ffense  under  consideration  belongs  to 
the  latter  classification,  and  is  punishable  whether  the 
accused  party  knew  the  sheep  were  diseased  or  not  The 
doing  the  act  imder  the  circumstances  defined  in  the 
statute  is  what  is  punishable,  and  when  the  pleader  brings 
the  offense  within  the  descriptive  words  of  the  statute  it  is 
generally  sufiScient 
XIX.  o».-». 
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statement  of  facts. 

2.  The  next  objection  is  that  the  indictment  does  not 
show  that  the  defendant  was  the  owner  of  said  sheep  at 
the  time  of  their  alleged  removal.  This  objection  must  be 
sustained.  "Any  person  desiring  *  *  *  to  move  hU 
*  *  *  sheep,"  not  the  sheep  of  another,  must  obtaia 
the  permit  These  words  are  a  part  of  the  statutory  defi- 
nition of  the  offense,  and  in  such  case  the  indictment 
should  follow  the  language  used  in  the  statute  and  expressly 
charge  the  described  offense  on  the  defendant  or  it  will  be 
defective.  It  is  necessary  that  the  defendant  should  be 
brought  within  all  the  material  words  of  the  statute;  and 
nothing  can  be  taken  by  intendment.  1  Whart.  Cr.  Law, 
§864. 

It  follows  from  this  view  of  the  law  that  the  indictment 
is  defective,  and  the  judgment  of  conviction  must  be 
reversed,  and  the  cause  remanded  to  the  court  below  with 
directions  to  sustain  the  demurrer  to  the  indictment 


[FUed  Jane  10, 1890.} 

ERNEST  HAASE,  Respondent,  v.  THE  OREGON  RAIL- 
WAY AND  NAVIGATION  CO.,  Appellant. 

EymmcB— HEABSAT.--In  an  action  agaiDst  a  railroad  company  to  recover  damageslbr 
personal  injuries,  it  is  not  competent  for  the  plaintiff  to  give  in  evidence  the  state- 
ments and  declarations  of  a  stranger  in  relation  to  the  departure  or  movemenia  of 
the  defendant's  trains.    Such  evidence  is  hearsay. 

Pambhgib  and  Carkikb.~A  person  who  has  purchased  no  ticket  and  paid  no  fkre 
who  goes  to  a  caboose  attached  to  a  freight  train,  and,  without  the  knowledge  at 
thoee  in  charge  of  such  train,  attempts  to  get  into  said  carat  a  place  where  the  rail- 
road company  is  not  accustomed  to  receive  passengers,  is  not  a  passenger;  and  if  he 
is  Injured  in  aaeh  attempt  to  board  the  train,  and  those  in  charge  of  it  have  no 
knowledge  of  his  presence,  the  company  is  not  liable  for  the  injury. 

GovTEiBUTOBT  NBGLieKMCS.~A  persou  who  goes  in  the  night-time  in  the  midst  of  a 
car  yard,  and  at  a  place  where  the  railroad  company  }i  not  accustomed  to  receive 
psawngers,  and  without  the  knowledge  of  those  in  charge  of  a  freight  train  stand- 
ing there,  attempts  to  enter  the  caboose  attached  to  such  freight  train,  and  is 
ii^ored,  is  guilty  of  oontributory  negligence  and  cannot  recover  for  such  injury. 

Appeal  from  Wasco  county:  J.  H.  Bird,  judge. 

This  is  an  action  to  recover  damages  for  alleged  negli- 
gence. It  is  charged  in  the  complaint  that  the  plaintiff 
Hftf^ii>8ng  to  go  to  Hood  River,  on  the  line  of  the  railroad 
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owned  and  operated  by  the  defendant  between  The  Dalles 
and  Portland,  applied  at  the  office  of  the  company  at  The 
Dalles  for  the  purpose  of  purchasing  a  ticket  to  Hood 
River  and  to  gain  information  as  to  when  a  train  would 
leave  for  said  station;  that  the  office  was  closed,  and  that 
thereupon  a  man  whose  name  the  plaintiff  does  not  know, 
but  whom  the  plaintiff  believes  to  be  an  agent  of  the 
defendant,  directed  the  plaintiff  to  defendant's  train  at  said 
Dalles  City;  that  thereupon  the  plaintiff  proceei^ed  to  a 
train  which  was  standing  still,  and  was  in  the  act  of 
stepping  on  one  of  the  cars  of  the  train  while  the  same  was 
standing  still  at  the  defendant's  depot,  a  usual  place  of 
stopping,  when,  without  warning  to  the  plaintiff  or  any 
signal,  the  train  suddenly  and  rapidly  backed  Up;  that  by 
reason  of  said  negligent  and  careless  acts  of  the  defendant, 
the  plaintiff  was  thrown  from  the  platform  of  said  car  to 
the  ground  with  great  force  and  was  thrown  under  the 
wheels  of  the  car,  which  ran  upon  and  over  the  plaintiff, 
crushing  his  left  foot  below  the  knee,  necessitating  the 
amputation  thereof.  The  plaintiff  lays  his  damages  at 
$50,000. 

The  answer  denies  each  material  allegation  of  the  com- 
plaint and  then  alleges  contributory  negligence  on  the  part 
of  the  plaintiff  as  the  proximate  cause  of  the  injury,  which 
was  denied  by  the  reply.  The  plaintiff  had  a  verdict  and 
judgment  for  13,^500,  from  which  this  appeal  is  taken. 

Zera  Snow,  for  Appellant. 

A.  S.  Bennett  and  J.  L.  Story ^  for  Respondent 

Strahan,  J.  9  delivered  the  opinion  of  the  court 

During  the  trial  numerous  exceptions  were  taken  by  the 
appellant,  a  few  only  of  which  it  will  be  necessary  to 
notice.  At  the  conclusion  of  the  evidence  on  the  part  of 
the  plaintiff,  the  defendant  moved  for  a  non-suit  which 
was  overruled  and  an  exception  taken.  Ernest  Haase,  the 
plaintiff,  testified  in  his  own  behalf,  in  substance:  That  he 
had  been  living  at  Trout  Lake,  in  Washington  Territory, 
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for  about  five  mouths;  his  oocupatton  was  that  of  a  black- 
smith and  farmer;  had  been  employed  by  Bo^ort  and 
Snkesdorf,  and  just  before  the  accident  had  been  in  the 
employ  of  Borthwick  and  Frame  at  a  saw-mill  in  Wash- 
ington Territory;  had  worked  Hiere  two  or  three  days;  he 
came  over  from  Washington  Territory  on  the  day  preceding 
the  night  of  the  injury  with  a  barge  load  of  ties,  which, 
being  unloaded,  in  the  course  of  which  he  had  torn  his 
clothes,  he  concluded  to  go  to  Hood  Biver  to  get  some, 
clothes  which  had  been  left  there  by  him,  having  in  the 
meantime  bought  a  new  suit;  that  he  went  to  the  Umatilla 
House  at  Dalles  City  to  buy  a  ticket,  but  the  office  was 
closed;  this  was  about  half  past  seven  in  the  evening;  he 
was  told  that  no  passenger  train  went  out  that  night,  nor 
before  half  past  three  the  following  morning,  buc  that  a 
freight  train  would  be  going  out  that  evening  about  half 
past  ten  and  that  it  would  start  from  the  freight  depot. 
It  did  not  appear  by  whom  this  information  was  given  to 
the  plaintiff,  and  the  same  was  objected  to  by  the  defend- 
ant, which  objections  were  overruled  and  an  exception 
taken.  This  exception  will  be  noticed  in  connection  with 
some  others  presenting  substantially  the  same  principle. 
The  plaintiff  further  testified  that  some  man  went  with 
him  from  the  Umatilla  House  toward  Umatilla  Junction, 
up  the  river,  where  there  were  several  tracks  and  some 
cars  standing,  but  he  could  not  tell  what  kind  of  buildings 
he  saw;  that  he  went  a  couple  of  hundred  meters  up  the 
direction  spoken  of  to  where  the  cars  were,  and  to  the 
place  where  the  man  showed  him.  That  part  of  this 
evidence  which  relates  to  the  place  pointed  out  to  the 
plaintiff  by  this  unknown  nmn  was  admitted  over  the 
defendant's  objection  and  it  was  also  excepted  to.  The 
witness  further  testified:  There  was  one  car  there  and  a 
full  train  to  which  was  attached  an  engine ;  smoke  was 
coming  out  from  the  engine;  that  he  undertook  to  get  on 
the  train;  he  stepped  with  his  right  foot  on  the  steps, 
when  the  train  gave  a  hirch,  throwing  him  off  under  the 
cars;  immediately  it  went  forward  and  ran  o^Fer  his  left 
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foot  and  the  heel  of  his  right;  that  the  train  was  uot  in 
motion  when  he  first  saw  it,  but  almost  immediately 
upon  putting  his  foot  upon  the  steps  to  get  on  to 
the  car,  the  train  gave  a  sadden  lurch  backwards, 
and  it  went  about  a  car's  length;  does  not  know 
whether  he  was  holding  on  to  the  iron  when  trying 
to  board  the  car  or  not;  that  the  backward  motion  threw 
him  off  his  balance;  that  the  train  having  backed  about 
a  car's  length,  started  forward,  and  the  forward  motion 
threw  him  under  the  car,  and  his  foot  was  crushed;  the 
train  pulled  out,  leaving  him  lying  on  the  ground,  and 
three  or  four  minutes  after  he  fainted  away,  and  has  no 
recollection  of  when  his  foot  was  amputated,  but  he  was 
conscious  for  three  or  four  minutes  after  the  amputation, 
and  there  were  some  people  around  him  before  he  fainted, 
among  them  some  one  who  spoke  Grerman,  but  he  does  not 
know  who  they  were;  that  it  was  ten  or  half  past  ten  when 
be  undertook  to  get  on  this  car;  that  he  intended  to  get 
on  the  train  to  go  to  Hood  River  to  get  his  clothes;  that 
he  intended  to  pay  his  fare;  that  the  car  he  attempted  to 
get  on  was  a  caboose  car;  that  he  heard  no  bell  rung  or 
whistle  blown  before  the  train  started;  that  after  he  was 
run  over  the  train  went  on  to  Hood  River. 

On  his  cross-examination  the  witness  testified:  That  it 
was  half  past  seven  or  eight  when  he  went  to  the  Umatilla 
House  to  get  the  ticket;  that  he  was  alone;  that  he  stayed 
there  about  five  minutes,  and  from  there  went  to  take  a 
walk  through  the  town;  he  was  alone;  he  went  from  the 
Umatilla  House  along  the  track  and  turned  to  the  right, 
where  there  was  a  butcher-shop;  stayed  there  a  quarter 
of  an  hour  or  a  little  longer;  he  knew  no  one  there;  went 
back  down  the  railroad  track  and  down  the  street;  La  met 
%omebody  and  went  back  again  with  this  person;  does  not 
know  the  place  to  which  he  went,  but  had  some  port  wine; 
the  place  was  two  or  three  streets  from  where  the  butcher- 
shop  stands, on  the  street  leading  lo  the  brewery;  the  name 
of  the  man  with  whom  he  drank  was  Keller;  he  stayed  in 
the  saloon  about  ten  minutes;  that  no  one  was  there  but 
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the  bar  keeper.  He  went  on  back  to  tiie  UmatiUa  Honae, 
parting  with  Keller  on  the  street,  and  from  there  he  went 
to  the  train,  going  up  the  street  upon  which  the  railroad  is 
on;  he  did  not  stop  on  his  way  back  to  the  Umatilla  House, 
but  came  on  down  the  railroad,  walked  over  to  the  end  of 
the  Uhiatilla  House  and  then  returned  to  take  the  train, 
going  up  the  street  the  railroad  was  on;  that  he  first  met 
Keller  before  going  to  drink  with  him  on  the  street  Hie 
railroad  track  is  on;  that  he  had  never  seen  him  before; 
that  he  was  talking  Grerman  with  some  one  at  the  time, 
and  he,  the  witness,  took  part  in  the  conversation;  that 
he  had  drank  some  beer  in  the  early  part  of  the  evening 
at  the  Wolf  Gang  saloon,  just  before  going  to  the  Umatilla 
House  the  first  time,  a  short  time  before  half  past  seven; 
he  and  three  others  drank  a  quart  of  beer,  which  was  all 
the  liquor  he  had  drank;  this  was  not  at  the  same  saloon 
at  which  he  drank  with  Keller;  from  the  time  he  left  the 
Umatilla  House  to  the  time  of  his  return  ^after  he  had 
taken  his  walk  and  had  his  wine  with  Keller  it  was  prob- 
ably half  an  hour;  that  he  almost  went  immediately  back 
from  the  Umatilla  House  to  the  train,  taking  the  sidewalk 
a  part  of  the  way  and  the  wagon  road  the  other;  going  up 
he  did  not  see  any  locomotive;  that  they  first  went  up  on 
the  right-hand  side  of  the  track,  crossed  over  some  rail- 
road tracks  and  went  the  remainder  of  the  distance  on  the 
river  side  of  the  track,  from  which  point  he  undertook  to 
get  on  to  the  caboose;  that  there  was  an  engine  on  one  side 
of  him,  to  his  right-hand;  there  was  another  car  standing 
between  him  and  the  caboose  which  he  attempted  to  get  on, 
around  whicli  he  had  to  go;  the  caboose  which  he  attempted 
to  get  on  was  about  twenty  car  lengths  from  the  engine; 
tiiat  he  attempted  to  get  on  the  front  of  the  caboose;  thet 
caboose  was  at  the  rear  end  of  the  train,  and  was  attached 
to  the  train  when  he  attempted  to  board  it;  does  not  recol- 
lect whether  he  had  hold  of  anything  with  either  hand 
when  attempting  to  get  on  or  not,  the  train  went  so  quickly, 
but  it  moved  back  the  first  time  from  one-half  to  a  car's 
length  and  then  moved  forward  and  the  train  left;  the 
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movement  backward  was  a  quick  jerk,  and  all  at  once  it 
started  ahead  and  went  on  and  he  saw  no  more  of  it;  it 
moved  forward  and  he  was  thrown  under  the  car;  that 
when  the  backward  movement  of  the  train  threw  him  off 
his  balance,  he  made  an  effort  to  catch  hold  of  something, 
clutched  at  the  bars  and  slid  off;  the  forward  movement  of 
the  car  after  it  had  backed  some  distance  was  quick,  and 
before  he  knew  anything  he  was  hurt;  that  the  only  time 
that  he  drank  with  Keller  that  evening  was  the  wine  he 
took;  no  one  was  present,  except  the  bar  keeper,  Keller 
and  himself;  was  quite  sure  he  did  not  take  beer;  does  not 
know  how  long  after  he  was  hurt  till  he  was  picked  up; 
he  cried  out  and  somebody  spoke  German  to  him;  that  was 
before  he  fainted  and  after  he  was  hurt;  the  next  thing  he 
remembered  was  when  the  doctor  tried  to  caU  him  after  his 
leg  had  been  taken  off;  it  was  the  following  morning;  that  the 
man  who  spoke  Grerman  to  him  asked  him  what  was  the  mat- 
ter, and  told  him  the  doctor  would  be  there  pretty  soon;  when 
he  undertooll  to  get  on  the  caboose  he  did  not  see  any  other 
trains  in  the  yard.  Witness  further  testified:  He  has  no 
recollection  of  the  bar  keeper  refusing  to  give  him  any 
more  drink  because  he  was  drunk,  when  at  the  bar  with 
KeUer,  or  any  recollection  of  anything  of  the  kind  having 
occurred;  that  the  last  time  he  left  the  Umatilla  House  to 
go  to  the  train  he  was  in  company  with  some  other  person, 
he  does  not  know  whom,  and  that  they  parted  at  the  train, 
this  person  leaving  while  he,  the  witness,  was  performing 
a  call  of  nature;  that  he  did  not  stop  in  on  the  way  up 
from  the  Umatilla  House,  but  walked  leisurely  on;  he 
is  sure  the  office  was  closed  at  half  past  seven  when  he 
went  to  buy  a  ticket,  and  that  from  that  time  to  the  time 
when  he  attempted  to  board  the  train  about  three  hours 
only  had  elapsed. 

Other  evidence  tends  to  show  that  the  defendant  com- 
pany had  been  in  the  habit  of  carrying  passengers  on 
freight  trains  and  charging  fare  therefor,  and  that  they 
had  been  in  the  habit  of  taking  such  passengers  aboard 
the  train  at  the  freight  depot,  which  is  four  or  five  blocks 
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east  of  Umatilla  House;  that  there  was  a  bnildiiig  there 
and  more  than  one  railroad  track;  that  the  distance  from 
the  Umatilla  House  is  about  fifteen  hundred  feet;  only 
knows  who  was  operating  the  road  by  information;  that  if 
a  person  wanted  to  ride  he  had  to  go  to  the  freight  house 
and  get  on  to  the  caboose. 

The  plaintiff  also  introduced  evidence  tending  to  prove 
that  after  the  injury  he  was  found  lying  between  two 
tracks  in  the  freight  yard,  which  is  along  side  <^  the 
freight  depot  from  twenty  to  thirty  feet  from  it  and  to  the 
north;  that  there  were  three  side  tracks  between  tlie 
freight  depot  platform  and  where  the  plaintiff  was  lying. 
This  is  the  substance  of  all  the  evidence  on  the  part  of 
the  piainrtiff. 

1.  The  first  question  to  which  our  attrition  will  be 
directed  is  the  appellants  exception  to  that  port  of  the 
plainUfTs  evidence  in  relation  to  what  was  told  him  at  the 
Umatilla  House  and  what  the  unknown  man  said  to  him  in 
relation  to  the  movements  of  the  defendants  trahis,  etc. 
The  purpose  of  this  evidence  is  not  very  apparmt,  but  by 
it,  I  think,  the  plaintiff  sought  to  place  before  the  jury  the 
information  upon  which  he  acted  in  relation  to  the  defend- 
ant's trains  and  to  account  for  his  going  to  the  yard  where 
he  was  hurt  at  the  late  hour  of  the  night  when  the  accident 
occurred.  It  is  difficult  to  see  how  the  unauthorized  acts  or 
words  of  a  stranger,  who  is  not  shown  to  have  any  con- 
nection whatever  with  the  defendant  company,  could  affect 
or  bind  it;  and  yet  it  is  perfectly  obvious  from  the  whole 
tenor  of  this  evidence  that  such  was  its  purpose.  What 
effect  the  jury  permitted  it  to  have  upon  their  deliberations 
we  cannot  know,  but  there  can  be  no  doubt  it  was 
prejudicial  to  the  defendant.  The  plaintiff  was  charged 
with  contributory  negligence,  and  one  effect  of  this 
evidence  was,  to  some  extent,  to  account  for  hifi  i>reeenee 
in  ttie  defendant's  car  yard  at  an  unusual  bo&roi  the  nigiit 
and  under  circumstances  more  or  less  dangerous,  and  it 
may  be  to  relieve  him  from  blame  in  being  there  under  the 
circumstances  detailed  by  the  plaintiff;  but  ki  bo  view 
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that  has  been  presented  to  the  court  was  the  evidence 
comi>etent 

2.  But  the  defendant's  motion  for  a  non-suit  presents 
a  still  more  serious  question,  and  imposes  the  delicate 
duty  upon  the  court  of  passing  on  the  plaintiff's  evidence 
and  determining  whether  or  not  it  tended  to  prove  a  case 
sufficient  to  be  submitted  to  the  jury.  The  defendant,  if 
liable  at  all,  is  liable  on  the  ground  of  negligence;  that 
is,  it  must  have  violated  some  duty  which  it  owed  to  the 
plaintiff,  and  the  plaintiff  must  have  been  free  from  any 
fault  which  contributed  to  the  injury  of  which  he  com- 
plains. Looking  at  the  plaintiffs  complaint  alone,  and  it 
is  difficult  to  say  that  it  contains  a  charge  of  negligence. 
It  is  clear  that  it  contains  no  direct  charge  of  that  kind. 
The  fact  that  the  plaintiff  proceeded  to  a  train  which  was 
standing  still  and  was  in  the  act  of  stepping  on  one  of  the 
cars  of  the  train  whUe  the  same  was  standing  still  at  the 
defendant's  depot,  a  usual  place  of  stopping,  when,  with- 
out warning  to  the  plaintiff  or  any  signal,  the  train 
suddenly  and  rapidly  backed  up,  does  not  seem  to  me  to 
be  enough.  It  is  true  the  plaintiff  desired  to  go  as  a 
passenger  to  Hood  Biver,  and  went  to  the  car  for  that 
purpose,  but  it  does  not  anywhere  appear  that  the  car  was 
at  the  place  where  the  evidence  shows  the  defendant  was 
acoustomed  to  receive  passengers  on  the  freight  trains. 

But  waiving  the  question  of  pleading  altogether,  is  the 
evidence  sufficient?  The  defendant  being  a  common  carrier 
was  bound  to  receive  all  persons  as  passengers  who  wished 
to  travel  on  its  trains  and  who  complied  with  its  regulations 
in  relation  to  fare;  but  it  was  not  bound  to  receive  passen- 
gers otherwise  than  at  stations  or  places  provided  for  that 
purpose,  tf  it  was  in  the  habit  of  receiving  passengers  at 
its  freight  depot  at  The  Dalles,  then,  whenever  one  of  its 
trains  which  carried  passengers  was  drawn  up  at  that 
place  and  ready  to  deps^^  for  any  point  on  the  road,  it  was 
bound  to  receive  and  transport  to  their  destination  all 
persons  offering  themselves  as  passengers  who  had  tickets 
or  were  ready  to  pay  the  fare,  and  in  the  performance  of 
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company  was  bound  to  exercise 
bat  it  was  not  boond  toreoeive 
ihe  osnal  j^ace  set  apart  for  that 
class  of  cars  or  in  the  midst  of 
ap  trains,  nor  is  a  person  who 
freight  train  in  ihe  midst  of  sncli. 
.Hifce  sa  ihe  company,  at  a  place  where  the 
Ljr  was  noi  accnstomed  to  receive  passen- 
^n£rer.     This  train  was  not  at  the 
±:^i-r:ii    icpptn:   wbere  the  plaintiff  proved  the  company 
^?^'*ri-T*£    jtf^KCf^^rs.     On    the    contrary,   the    plaintifTB 
■*^jjT=if  i»i«:-irs  zt^x  zh&re  were  three  side  tracks  betwe^Ei 
-WTi^fT^  ^j^  T^i^zrii^  was  foand  lyino^  after  the  injary  and 
"Sit?  ±rf  .^~:_-  £-rT«r^     I  d:>  n->:  think  that  giving  the  fullest 
-^Sivc  :>'  il_  ti.-  eT^i-eco?  on  the  part  of  the  plaintiff,  and 
.rcau>r*i_::  r  ^—TrrTr  faci  arid  inference  that  might  or  could  be 
^rr-.'re.—.-r  ij^iTTi  frrcz.  ihe  evidence,  it  establishes  or  tends 
*:c  *?:7-i-:-..^  -^c-AC  libe  r^l^rlon  of  passenger  and  carrier  was" 
^^^'^^^^    :«-r-F^^-    ihe   pl^nnff  and   the  defendant.      Tlie 
"^   — ^    f  *  i»i  z-:r  iz.  az  j  way  made  known  to  the  defendant 
— "^  '^:20  v   "r^-'.'cc^e  a  pissen^er  on  that  or  any  train;  he 
_rai£  Ti*^-:.  r.r   rir*r;  he  did  not  go  to  the  place  where  the 
-r-nr  Titz.  -  -«~j^  i jm  :ls v:  neo  to  receive  passengers,  bat  climbed 
i^va  .-CL-:  .r  .:;s  fr^^^h:  oars  in  the  midst  of  the  yard.     The 
rvin.Tue  7    :i-A -^z.i:  -c  knowledge  of  his  presence,  moved  its 
"=^^5  -^  "^^'--^  -^  w-AT"  -:iii-  he  was  injured;  bat  how  can  it  be 
-s^*!:  II  AC    T  TTfcs  :r^-^y  cf  ne^.i^ence?     Under  these  circnm- 
^=^^-*^*-"'^^  .  ri  _  t^'  <*fe  ^s:  i:  owed  him  any  duty,  and,  being 
^^^""^  -  *{  -  ^  jr-et?*e~oe*  i:  could  not  take  the  precautions 
^^  7^«**=^^?  -^  IT  frvd  in.^Lry  which  it  would  otherwise  have 
,?%^ti  .  -^  i  1  —  :  -  i  ^^      S ..  ^j^  j^  jj^  ^^     rpj^^  plaintiff  did 
:i%-c  tiae   ^*w    ^i::v  wh^-   ke  went  into  the  defendant's  car 
^- '*ir  erf  res:  oolock  at  nigrht  or  later,  and,  with- 
^5^  -  *  *2=^y  of  the  employes  of  the  defendant^ 
^-^  '^'"^  of  its  freight  cars  for  the  purpose 
;- '^^^-^.^-     And  it  must  not  be  overlooked 
^  :- -Airr.:!f  undertook  to  board  the  train  wtf 
■^--*  ceix>i  w^iere  the  defendant  was  aocuB* 
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tomed  to  receive  passengers  in  the  caboose  of  the  freight 
train,  but  in  the  midst  of  the  yard,  with  three  side  tracks 
beliween  the  depot  and  the  place  where  the  injury  occurred. 
Such  a  course  of  conduct  by  the  plaintiff  was  dangerous. 
The  plaintiff  thus  put  himself  in  a  place  of  peril  which  it 
was  his  duty  to  avoid;  and  if,  by  reason  of  such  Conduct, 
he  was  injured,  the  law  will  preclude  a  recovery  on  the 
ground  of  contributory  negligence.  The  law  will  not 
permit  an  individual  to  voluntarily  and  knowingly  place 
himself  in  a  place  of  danger  or  to  be  guilty  of  conduct 
which  is  dangerous  in  itself  and  which  causes  an  injury, 
and  then  permit  such  party  to  throw  the  responsibility  for 
such  injury  upon  another,  although  such  other  may  not 
have  been  without  fault 

These  considerations  necessarily  lead  to  a  reversal  of 
^e  judgment,  and  render  it  necessary  to  ;remand  the  cause 
with  directions  to  the  court  below  to  allow  tibe  defendant's 
motion  for  a  non-suit. 
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O.  C.  GOVE  &  CO.,  Appellants,  v.  THE  ISLAND  CITY    |f»  » 
MERCANTILE  AND  MILLING  CO.,  Respondent.         ^m 

OomBAcr  TO  RspAiB  Mill  and  Fukkisr  Hatkrial— Quantum  Mbbvit.— When  one 
peifomu  services  for  aaother  on  a  special  contract,  and,  for  any  reaeon  except  a 
TOlnntarjr  abandonment,  falls  to  fnlly  comply  with  bis  contract,  and  the  service 
and  material  hare  been  of  yalne  to  him  for  whom  they  were  rendered  and  ftir- 
nlflhed,  he  may  recorer  for  such  material  and  serrices  their  reasonable  Talue,  after 
dednctlng  therefrom  any  damages  the  parly  for  whom  such  materials  were 
fl^unished  and  services  were  rendered  has  sustained  by  reason  of  such  failure. 
OeepleB  ▼.  Newton,  7  Or.  110 ;  Tribone  y  StroioMdge,  ibid,  156,  and  Tbdd  y.  HuntingUm, 
18  Or.  9,  appcoyed  and  followed. 

Appeal  from  Union  county:  J  as.  A.  Fee,  judga 

The  material  portion  of  the  complaint  is  as  follows: 
•*That  heretofore,  to  wit,  between  the  first  day  of  May, 
1886,  and  the  first  day  of  January,  1887,  at  Union  county. 
State  of  Oregon,  the  plaintiffs,  at  the  special  instance  and 
request  of  the  defendant,  and  for  its  use  and  benefit,  fur- 
nished   a   large    amount    of    material    and    machinery 
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fhat  duty  the  defendant  company  was  bound  to  exercise 
the  greatest  degree  of  care;  but  it  was  not  bound  to  reoeive 
passengers  sway  from  the  usual  place  set  apart  for  that 
purpose  on  that  particular  class  of  cars  or  in  the  midst  of 
its  yards  used  for  making  up  trains,  nor  is  a  i>erson  who 
goes  and  climbs  upon  a  freight  train  in  the  midst  of  such 
yard,  without  notice  to  the  company,  at  a  place  where  the 
defendant  company  was  not  accustomed  to  receive  passen- 
gers, in  any  sense  a  passenger.  This  train  was  not  at  the 
freight  depot  where  the  plaintiff  proved  the  company 
received  passengers.  On  the  contrary,  the  plaintiff's 
evidence  shows  that  there  were  three  side  tracks  betwe^i 
where  the  plainUff  was  found  lying  after  the  injury  and 
the  freight  depot.  I  do  not  think  that  giving  the  fullest 
effect  to  all  the  evidence  on  the  part  of  the  plaintiff,  and 
conceding  every  fact  and  inference  that  might  or  could  be 
properly  drawn  from  the  evidence,  it  establishes  or  tends 
to  establish  that  the  relation  of  passenger  and  carrier  was" 
created  between  the  plaintiff  and  the  defendant  The 
plaintiff  had  not  in  any  way  made  known  to  the  defendant 
his  wish  to  become  a  passenger  on  that  or  any  train;  he 
had  paid  no  fare;  he  did  not  go  to  the  place  where  the 
company  was  accustomed  to  receive  passengers,  but  climbed 
upon  one  of  its  freight  cars  in  the  midst  of  the  yard.  The 
company,  having  no  knowledge  of  his  presence,  moved  its 
train  in  such  a  way  that  he  was  injured;  but  how  can  it  be 
said  that  it  was  guilty  of  negligence?  Under  these  circum- 
stances I  fail  to  see  that  it  owed  him  any  duty,  and,  being 
ignorant  of  his  presence,  it  could  not  take  the  precautions 
to  protect  him  from  injury  which  it  would  otherwise  have 
been  its  duty  to  do.  But  this  is  not  all.  The  plaintiff  did 
not  use  due  care  when  he  went  into  the  defendant's  car 
yard  at  the  hour  of  ten  o'clock  at  night  or  later,  and,  with- 
out the  knowledge  of  any  of  the  employes  of  the  defendant 
undertook  to  board  one  of  its  freight  cars  for  the  purpose 
of  going  upon  a  journey.  And  it  must  not  be  overlooked 
that  where  the  plaintiff  imdertook  to  board  the  train  was 
not  at  the  freight  depot  where  the  defendant  was  aocus- 


June,  1890.]  GovB  v.  Island  City  M.  &  M.  Co. 

'    BUUement  of  fkcts. 

tomed  to  receive  passengers  in  the  caboose  of  the  freight 
tram,  but  in  the  midst  of  the  yard,  with  three  side  tracks 
between  the  depot  and  the  place  where  the  injury  occurred. 
Such  a  course  of  conduct  by  the  plaintiff  was  dangerous. 
The  plaintiff  thus  put  himself  in  a  place  of  peril  which  it 
was  his  duty  to  avoid;  and  if,  by  reason  of  such  Conduct, 
he  was  injured,  the  law  will  preclude  a  recovery  on  the 
ground  of  contributory  negligence.  The  law  will  not 
permit  an  individual  to  voluntarily  and  knowingly  place 
himflftif  in  a  place  of  danger  or  to  be  guilty  of  conduct 
which  is  dangerous  in  itself  and  which  causes  an  injury, 
and  then  permit  such  party  to  throw  the  responsibility  for 
8«ich  injury  upon  another,  although  such  other  may  not 
have  been  without  fault 

These  considerations  necessarily  lead  to  a  reversal  of 
tiie  judgment,  and  render  it  necessary  to  jremand  the  cause 
with  directions  to  the  court  below  to  allow  the  defendant's 
motion  for  a  non-suit. 


rFiledJmielO,1890.] 
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MERCANTILE  AND  MILLING  CO.,  Respondent.  JJ  f^i 

Camwkct  TO  Rkpaib  Mill  and  Fuknish  Hatsrial— Quantum  Mkbutt.— When  one 
peifonoB  services  for  eoother  on  a  special  contract,  and,  for  any  reason  except  a 
Tolontary  abandonment,  fails  to  fully  comply  with  his  contract,  and  the  service 
and  material  have  been  of  valne  to  him  for  whom  they  were  rendered  and  Air- 
slahed,  he  may  recover  for  such  material  and  aervicee  their  reasonable  value,  after 
deducting  therefrom  any  damages  the  parly  for  whom  such  materials  were 
ftamished  and  services  were  rendered  has  sustained  by  reason  of  such  failure. 
BteepUt  r.  Newton,  7  Or.  110 ;  Tribone  ▼  Strowbridge,  ibid,  156,  and  Todd  v.  HuntfngUm, 
IB  Or.  9,  approved  and  followed. 

Appeal  from  Union  county:  Jas.  A.  Pee,  judga 

The  material  portion  of  the  complaint  is  as  follows: 
••That  heretofore,  to  wit,  between  the  first  day  of  May,  ■ 
1886,  and  the  first  day  of  January,  1887,  at  Union  county, 
State  of  Oregon,  the  plaintiffs,  at  the  special  instance  and 
request  of  the  defendant,  and  for  its  use  and  benefit,  fur- 
nished   a   large    amount    of    material    and    machinery 
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in,  about  and  for  the  rebuilding,  construdion  and 
repair  of  a  certain  flouring  mill  of  the  dpfendaat,  aad, 
at  its  special  instance  and  request,  between  said  dates, 
did  and  performed  a  large  amount  of  work  and 
labor  for  the  def^idant  in  the  rebuilding,  constaruc- 
tion  and  repair  of  said  mill  and  its  attachments.  That 
said  material  and  machinery,  furnished  to  the  defendant 
as  aforesaid,  and  said  work  and  labor  done  and  per- 
formed for  the  defendant  by  the  plaintifb  as  afore- 
said, were  and  are  reasonably  worth  the  full  stun  of 
18,134.25;  that  said  sum  of  $8,134.25  long  since  became 
and  is  now  due  and  payable,  and  that  no  part  of  said  sum 
except  the  sum  of  |5,631  has  been  paid  thereon.  That  sud 
sum  of  $8,134.25  became  due  and  payable  prior  to  January 
1,  1887,  and  that  there  is  now  due  and  unpaid  for  said 
work,  labor,  materiid  and  machinery,  after  deductii^  said 
partial  payment,  the  sum  of  $2,503.15,  with  interest,  etc., 
and  the  same  ha^  been  demanded,."  eta 

The  answer,  after  d^iying  the  pl&intiffs'  allegaU<»s, 
avers  that  said  labor  was  performed  and  material  and 
machinery  furnished  under  a  written  contract,  which  is 
set  forth  in  the  answer.  The  answer  further  avers  that 
the  plaintiffs  did  not  perform  or  comply  with  the  condi 
tioAS  of  said  contract  on  their  part,  in  ''that  the  mill- 
wright work  performed  by  the  plaintiffs  upon  said  mill 
was  not  done  in  a  thoroughly  workmanlike  or  substftatial 
manner,  but  that  it  was  done  in  an  unworkmanlike  and 
unsubstantial  manner;  that  the  material  and  machinery 
furnished  by  the  plaintiffs  were  not  first-class  of  their 
kind  or  suitable  for  the  purposes  used,  but  that  they  were 
indif  er mt  in  quality  and  not  at  all  adapted  to  the  purposes 
expressed  in  said  contract;  that  the  plantiff  did  not 
demonstrate  that  said  mill  when  ocwstructed  by  them  had 
a  capacity  of  sixty  barrels  of  flonr  in  twenty -lour  hours* 
time,  or  that  it  was  capable  of  making  as  good  flour  or  as 
nraeh  flour  per  bushel  of  wheat  as  any  wSA  in  Bastem 
Oregon  when  grinding  the  same  kind  of  wheat;  and  that, 
in  f  aet,  said  miL   when  abandoned  by  plaintlfc,  did  not 
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hwre  a  capsk^^ty  of  sixty  barrels  of  flour  in  twenty-four 
hours'  time  or  any  greater  capacity  than  forty-five  barrels 
in  said  time ;  and  that  it  was  not  capable  of  making  as 
much  flour  per  bushel  of  wheat  or  of  as  good  quality  as 
other  mills  in  E^astem  Oregon  when  grinding  the  same 
kind  of  wheat."  The  answer  alleges,  also,  that  the  mill 
was  not  completed  ready  to  run  until  September  20,  1886. 
nnie  answer  denies  that  the  material,  machinery,  and  labor 
were  worth  more  than  $5,200,  and  denies  that  the  defend- 
ant accepted  the  mill,  etc. 

The  reply  admits  the  execution  of  the  written  agreement 
pleaded  in  the  answer,  and  alleges  that  the  plaintiffs 
'•fully  complied  with  the  conditions  of  said  contract,  set 
up  in  said  answer,  on  their  part,  excepting  that  a  small 
portion  of  the  machinery  furnished  under  said  contract 
was  not  in  every  respect  what  it  should  have  been,  and 
that  tiie  defects  therein  were  not  discovered  by  them  at 
the  time;  that  the  plaintiffs,  in  good  faith,  endeavored  to 
comply  with  the  conditions  of  said  contract,  on  their  part, 
in  every  respect,  and  that  an  exact  compliance  therewith, 
in  every  respect,  became  and  was  impracticable. "  The 
plaintiffs  gave  evidence  tending  to  prove  the  issues  on 
their  X)art,  after  which  the  defendant  introduced  evidence 
tending  to  controvert  the  plaintiff's  evidence  and  to  sup- 
port the  issues  tendered  by  the  defendant,  after  which  the 
court  gave  numerous  instructions  to  the  jury,  as  follows: 

(1)  ''The  plaintiffs  having  undertaken  by  their  contract 
to  remodel  the  defendant's  mill,  and  so  construct  it  that  it 
shall  thereafter  have  a  capacity  of  sixty  barrels  of  flour  in 
twenty-four  hours'  time,  and  should  be  capable  of  making 
as  good  flour,  and  as  much  per  bushel  of  wheat,  as  any 
mill  in  E^astem  Oregon,  when  grinding  the  same  kind  of 
wheat,  are  bound  to  a  strict  performance  of  the  terms  of 
their  contract  in  each  of  these  particulars;  and  if  you  find 
that  the  plaintiffs  failed  to  perform  their  contract  fully  in 
any  one  of  theee  respects,  but  that  said  miP.  as  turned  over 
to  the  defendant,  in  September,  1886,  was  intrinsically 
incapable  of  accomplishing   such  results,  and  that  the 
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plaintiffs  voluntarily  abandoned  their  work  before  said 
mill  was  made  to  fully  comply  with  said  contract  in  these 
particulars,  they  have  no  right  of  recovery  in  this  action, 
and  your  verdict  must  be  for  the  defendant,  unless  you 
find  that  such  performance  was  prevented  or  waived  by 
the  act  of  the  defendant,  or  that  some  service  of  value 
above  the  amount  actually  paid  was  rendered  by  the  plain- 
tiffs to  the  defendant  and  by  it  voluntarily  accepted;  or 
unless  you  find  that  the  contract  after  its  execution  was 
modified  by  the  defendant's  agreement  to  increase  the 
power,  and  that  such  increase  of  power  might  have  made 
the  mill  fulfil  the  guaranty  of  the  contract." 

(2)  "An  aceptance  within  the  terms  of  the  last  instruc- 
tion must  be  one  in  regard  to  which  the  defendant  had  an 
option  to  take  or  reject.  It  must  be  voluntary.  The  fact 
that  the  defendant  took  possession  of  the  mill  in  contro- 
versy, in  the  condition  in  which  it  was  left  by  the  plaintilfe, 
is  not  to  be  held  to  prejudice  any  right  it  may  have  to 
resist  the  payment  herein  sought  to  be  enforced  against  it 
It  had  a  perfect  right  to  take  possession  of  said  mill  and 
operate  it  to  the  best  advantage  possible  under  the  circum- 
stances, and  from  this  fact  alone  the  defendant  is  not  to  be 
held  to  have  waived  the  performance  of  any  stipulation 
resting  upon  the  plaintiffs  or  to  have  excused  any  default 
into  which  you  may  find  the  plaintiffs  fell  in  the  execution 
of  the  contract  in  the  particulars  above  referred  to." 

(3)  '^Before  the  plaintiffs  had  a  right  to  call  on  the 
defendant  to  accept  the  mill  and  make  final  payment  speci- 
fied in  the  contract,  it  was  incumbent  on  them  to  demon- 
strate by  an  actual  test  that  the  mill  as  remodeled  by 
them  would  grind  sixty  barrels  of  flour  in  twenty  four 
hours'  run,  by  actually  grinding  that  amount,  and  that  it 
would  make  as  good  flour  and  as  much  per  bushel  as  any 
mill  in  Eastern  Oregon,  when  grinding  the  same  kind  of 
wheat;  and,  having  failed  to  establish  such  test  by 
evidence,  your  verdict  must  be  for  the  defendant,  unless 
you  find  that  they  were  absolved  from  so  doing  by  some 
modification  or  recision  of  the  contract." 
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(4)  "I  charge  you  that  under  the  written  contract 
enteored  into  between  the  parties,  the  plaintiffs  were  under 
obligation  to  build  a  mill  which  would  accomplish  the 
stipulated  results  with  the  water-power  as  it  existed  at  the 
time  of  the  execution  of  the  contract,  and  you  will  be  so 
governed  in  arriving  at  your  verdict,  unless  you  find  that 
the  contract  was,  after  its  execution,  modified  by  a  further 
agreement  whereby  the  defendant  undertook  to  supply  a 
greater  power." 

The  court,  of  its  own  motion,  gave  the  following  charge: 

(5)  "But  I  instruct  you  that  the  provisions  in  this  con- 
tract that  plaintiffs  should  construct  a  mill  of  sixty  barrels 
capacity,  and  capable  of  making  as  much  flour  and  of  as 
good  quality  from  a  bushel  of  wheat  as  any  other  mill  in 
Eastern  Oregon,  were  of  the  essence  of  the  contract,  and 
in  this  respect  plaintiffs  are  bound  to  establish  to  your 
satisfaction  that  these  terms  were  complied  with  before 
they  can  recover,  or  that  they  were  absolved  from  so 
doing  by  some  modification  or  recision  of  the  contract,  or 
were  excused  or  prevented  by  defendant  from  so  doing." 

The  court  refused  to  give  the  following  charges 
requested  by  appellant's  counsel: 

**If  you  find  from  the  testimony  that  the  plaintiffs  con- 
structed the  mill  mainly  according  to  the  written  contract, 
that  the  work  was  done  and  the  material  and  machinery 
furnished  in  good  faith  with  the  intent  on  the  part  of  the 
plaintiffs  to  comply  with  said  contract,  and  that  the 
plaintiffs  did  not  wilfully  abandon  the  performance  of  said 
contract  then  the  plaintiffs  are  entitled  to  recover  from 
the  defendant  the  reasonable  value  of  said  work,  material 
and  machinery,  not  exceeding  the  contract  price,  less  all 
payments  heretofore  made,  and  what  it  would  cost  to 
remedy  the  defects  in  said  mill,  and  to  make  it  correspond 
with  said  contract." 

A  verdict  was  returned  for  the  defendant,  upon  which 

a  judgment  was  duly  entered,  from  which  this  appeal  is 

taken. 

W.  M,  Bamsey,  for  Appellants. 

L.  B.  Cox  and  R.  Eakm,  for  Respondent. 
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Strahan,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  trial  in  the  court  below  exceptions  were  taken 
to  each  of  the  foregoing  instructions  and  also  to  the 
refusal  of  the  qourt  to  ^ive  the  instruction  asked  by  the 
appellants.  The  correctness  of  these  rulings  presents  the 
only  question  necessary  to  be  considered  on  this  appeal. 
The  instructions  given  by  the  court  practically  present 
but  one  question,  and  that  is,  whether  or  not,  wheze  a 
mechanic  or  builder  binds  himself  by  a  written  contract  to 
erect  or  repair  a  building  or  machinery,  and  he  performs, 
not  literally  according  to  the  terms  of  the  contract,  bat 
still  in  such  a  manner  as  to  be  of  some  value  to  the  owner, 
and  the  owner  accepts  it  and  uses  it,  in  an  action  on  a 
qtiantym  meruit,  he  may  recover  for  the  reasonable  value 
of  such  labor  or  materials,  notwithstanding  his  failure  to 
substantially  perform  the  written  contract  The  instruc- 
tions given  by  the  court  in  effect  declare  that  no  recovery 
can  be  had  in  such  case,  while  the  one  asked  on  the  part 
of  the  plaintiffs,  and  which  was  refused  by  the  court,  states 
the  converse  of  that  proposition.  An  examination  of  what 
is  the  correct  rule  of  law  on  that  subject  therefore  becomes 
necessary.  In  making  this  examination  it  will  be  more 
convenient  to  first  consider  the  instruction  which  the 
plaintiffs  requested,  because  if  that  stated  the  law  correctly 
the  instructions  given  by  the  court  were  necessarily 
incorrect. 

1.  In  a  case  like  the  one  under  consideration,  ''the  law 
implies  that  the  work  done  and  the  materials  furnished 
were  to  be  paid  for.  The  general  rule  of  law  is,  that  while 
a  special  contract  remains  open, — that  is,  unperformed,— 
the  party  whose  part  has  not  been  done  cannot  sue  in 
indebitatus  assumpsit  to  recover  a  compensation  for  whit 
he  has  done  until  the  whole  shall  be  completed.  But  the 
•exceptions  to  that  rule  are  in  cases  in  which  something  faw 
been  done  under  a  special  contract,  but  not  in  strict 
accordance  with  that  contract.  In  such  case,  the  party 
cannot  recover  the  remuneration  stipulated  for  in  the  con- 
tract, because  he  has  not  performed  that  which  was  the 
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consideration  of  it.  Still,  if  the  other  party  has  derived 
any  benefit  from  the  labor  done,  it  would  be  unjust  to  allow 
him  to  retain  that  without  paying  anything.  The  law, 
therefore,  implies  a  promise  on  his  part  to  pay  such  as 
the  benefit  conferred  is  really  worth;  and,  to  recover  it 
indelntattis  assumpsit  is  maintainable.  Such  is  the  law 
now  in  England  and  in  the  United  States,  notwithstanding 
many  cases  in  the  reports  of  both  countries  are  at  variance 
with  it"  Mr.  Justice  Wayne  in  Dennotts  v.  JoneSy  23  How. 
240;  L.  ed.,  240,  book  16,  pp.  442,  448;  Stillwell  v.  Phelps, 
130  U.  S.  520:  L,  ed.,  book  32,  p.  1035. 

*'The  defense  is  that  it  was  not  done  in  a  workmanlike 
manner.  In  such  case  the  rule  is  well  established  that  the 
plaintiff  may  recover  on  a  quantum  m^eruit  and  quantum 
vdlebat  what  the  work  done  and  materials  furnished  were 
worth,  where,  as  in  this  case,  the  parties  cannot  rescind 
and  stand  in  statu  quo,  but  one  of  them  must  derive  benefit 
from  the  labor  of  the  other."  Mr.  Justice  Works  in  Katz  v. 
BedfKyrd,  11  Cal.  319-321. 

TrowMdge  v.  Barrettj  30  Wis.  661,  was  an  action  to 
recover  for  a  balance  due  for  putting  up  a  stationary 
engine  and  boiler,  where  it  appeared  that  the  plaintiff  had 
not  fully  performed  his  part  of  the  contract,  and  the  court 
said:  **There  is  no  arbitrary  rule  of  law,  which,  in 
violation  of  every  principle  of  natural  justice,  defeats  the 
plaintiffs  right  of  recovery  in  such  case,  and  permits  the 
defendant  to  enjoy  the  fruits  of  such  labor  and  expenditure 
without  making  remuneration  therefor.  The  defendant 
had  the  right  to  recoup  all  damages  sustained  by  him  by 
reason  of  the  failure  of  the  plaintiff  to  fully  perform  his 
contract  with  hinL"  This  doctrine  is  sujjported  by  an 
overwhelming  weight  of  authority.  Newman  v.  McQregtyr, 
5  Ohio,  849;  Allm  v.  McKibbin,  5  Mich.  449;  HoweU  v.  HecUer, 
41  Mich.  641;  Hay  ward  v.  Leoruird,  1  Rck.  180;  2  Parsons 
on  CJontracts,  523;  Woodward  v.  FiUler,  80  N.  Y.  312;  Heck- 
man  V.  Pinkney,  81  N.  Y.  211;  Cutter  v.  PoweU,  2  Smith's  Ii. 
C.  61;  Dermott  v.  Jones,  2  Wall.  1.  And  this  court  is  fully 
committed  to  the  same  doctrine.     Steeples  v.  Newbon,  1  Or. 
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110;  Tribone  v.  Strowbridge^  7  Or.  157;  Todd  v.  Suntington^ 
13  Or.  9. 

Without  in  any  manner  entering  upon  the  discussion  of 
the  conflicting  opinions  and  reasons  to  be  found  in  the 
books  on  this  vexed  subject,  it  is  sufficient  to  say  that 
these  cases  are  decisive  of  the  question  presented  by  the 
instruction  under  consideration.  It  stated  the  correct  rule 
of  law  as  announced  by  this  court  in  the  three  cases  above 
cited  and  the  same  should  have  been  givem  It  results^ 
also  that  the  instructions  which  were  given  by  the  court, 
and  which  are  contrary  to  the  doctrine  of  these  cases,  were 
erroneous  and  should  not  have  been  given.  In  the  trial  of 
this  case  the  court  below  evidently  undertook  to  apply 
what  was  said  by  this  court  in  Gove  v.  The  L  C.  M.  &  if. 
Co.y  16  Or.  93,  to  the  facts  disclosed  by  this  record.  That 
was  an  action  between  the  same  parties  founded  upon  the 
written  contract,  and  it  was  held  that  before  the  plain- 
tiffs could  recover  on  that  contract,  they  must  show 
a  compliance  with  its  terms.  This  is  an  action  on  & 
quantum  meruit  to  recover  the  reasonable  value  of  the 
material  and  labor,  and  we  hold  that  it  will  lie.  Thi& 
distinction  is  noted  in  several  of  the  cases  above  cited,  and. 
particularly  in  Todd  v.  Huntington^  supra.  Upon  the  re- trial 
of  this  action  in  the  court  below  the  plaintiffs  will  be 
entitled  to  recover  whatever  amount  they  can  show  their 
work  and  material  placed  in  the  defendant's  mill  were 
reasonably  worth  subject  to  the  right  of  the  defendant  to 
recoup  from  that  amount  such  damages  as  it  has  sustained 
by  the  deviations  from  the  written  contract  by  the  plain* 
tiffs.  These  are  the  questions  upon  which  the  rights  of 
the  parties  depend,  and  no  doubt  the  trial  court  will  oxex- 
else  the  power  of  amendment  liberally  so  as  to  fully 
present  them  for  trial  before  a  jury. 

The  judgment  appealed  from  must  be  revei^ed  and  ttie 
cause  remanded  to  the  court  below  for  a  new  triaL 
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[  Tiled  June  10, 180a] 

A.  E.  EATON,  RispoHDiBNT,  v.  THE  OREGON  RAIL- 
WAY &  NAVIGATION  00.,  A»bixaot. 

Acnoir  vob  Kiluko  £Ptock  on  Uitrkced  Roi.i>— Placb  of  Entbt  Kxkd  Not  bk 
ALLBOBx— (J]id«r  the  stBltite  for  kfiling  or  injuring  lire  slock  on  an  unfeneed 
track,  it  ii  not  necessary  to  allege  the  point  at  which  the  animals  entered  upon  the 
track  of  the  railroad. 

PLACB  OP  Envby— Wnn  Pmooir  ow  Uhvxcimabt.— Kor  is  proof  of  entrr  maierlal 
except  where  stock  la  killed  at  a  place  where  the  company  is  not  bound  to  f<Bace^ 
ai  a  public  highway,  which  has  entered  where  its  track  was  unfenced,  and  the 
dney  to  ftaoe  ejdated»  and  ictch  kUllng  lathe  direct  consequence  of  the  neglMi  te 
fence. 

01IPEMCED  ROAi>— What  IB  SuFFiCTBNT  Pboof  OF  NiQUGBKCB.— When  it  is  alleged 
and  proved  that  the  company  iklled  to  ltoee»  and  that  the  plaintiffs  stook  wae 
killed  or  injured  upon  or  near  soch  unfenced  track  by  a  moving  train,  the  negti- 
gence  is  established  and  can  only  be  defeated  by  proof  of  contributory  negligence 
or  miscoadnet. 

Appeal  from  Union  county:  Jas.  A.  Pee,  jud^e. 

This  is  an  action  to  recover  damages,  and  the  complaiiit 
contains  six  counts,  five  of  which  are  to  recover  damages 
for  killing  and  injuring  stock  belcH^ging  to  the  plaintiff  hy 
moving  trains  of  the  defendant  raikoad  company,  and  the 
last  for  the  destruction  by  fire  of  grass,  etc.,  and  to  which 
further  reference  will  not  be  made,  as  no  error  is  suggested. 
The  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff,  from  which  the  defendant  hasbrought  this  appeal. 

W,  W.  Gotten  and  O'^bert  S  9mw,  for  AppeQant 

B.  Eafdn  and  T.  H.  OroAJofordy  for  Respondent 

liOBD,  J.,  delivered  the  oplBion  ot  the  oourl 

The  fir«vl  objection  is  directed  to  the  refusal  of  the  court 
to  give  certam  instructions  asked  by  the  defendant  and 
designed  to  raise  the  question  as  to  the  liability  of  the 
company  for  Hve  stock  killed  by  its  moving  trains  where 
such  stock  stray  upon  the  track  at  some  point  where  the 
company  is  not  required  to  fence  by  the  statute,  but  to 
wiiicfa  instructions  it  is  certified  to  us  in  the  bill  of  excep- 
tions that  they  were  refused  by  the  court  for  the  reasmi 
that  there  was  no  evidence  tending  to  show  where  the 
ftniwmift  entered  upcm  the  track.    The  object  of  the  first 
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of  such  instructions  refused  was  to  question  the  sufficiency 
of  the  following  allegation:  ''That  the  track  and  grounds 
of  the  defendant  at  the  point  where  said  animals  were  so 
killed  and  destroyed  were  not  fenced  by  the  defendant 
as  required  by  law."  This  objection  is  made  on  the 
hypothesis  that  the  point  of  entry  on  the  track  must  be 
distinctly  alleged,  otherwise  the  allegation  is  defective. 
Without  conceding  it,  but  for  the  purposes  of  the  argu- 
ment only,  it  may  be  admitted  that  the  allegation  is 
defective  in  the  particular  claimed,  and  that  if  subjected 
to  the  test  of  a  demurrer  would  be  held  to  be  insufficient, 
and  yet  we  think  if  the  defect  claimed  be  a  defect,  it  was 
cured  by  the  verdict  The  allegation  is  that  the  stock  was 
killed  at  a  point  on  the  defendant's  road  where  it  was 
required  by  law  to  fence  its  track,  but  it  does  not  allege 
that  the  track  was  not  fenced  at  the  point  where  the  stock 
entered  upon  the  track.  If  the  stock  was  killed  at  a  place 
along  the  line  of  the  railroad  track  where  it  was  not 
fenced,  but  where  the  company  was  required  to  fence,  as 
alleged,  it  is  plain  that  the  stock  were  not  killed  by  an 
injury  originating  on  a  public  highway  or  other  place 
where  the  company  was  not  required  to  fence  by  law.  As 
the  averment  is  that  the  track  was  not  fenced  where  the 
stock  was  killed,  and  the  duty  to  fence  was  imposed  by 
law,  this  language  may  mean  tJiere  was  no  fence  anywhere 
along  the  track,  or  that  the  track  was  fenced,  •  except 
where  the  stock  was  killed,  and  in  either  case  the  impli- 
cation is  that  the  track  was  not  fenced  where  the  stock 
entered  upon  the  track.  In  such  cases,  it  is  fair  to  assume, 
after  verdict  and  in  support  of  the  judgment,  that  the 
omitted  fact  was  proven.  But  in  actions  of  this  character, 
predicated  upon  an  omission  to  fence,  if  the  stock  is  killed 
at  a  place  where  the  company  is  obliged  to  fence  but  haa 
fs^ed  to  do  it,  the  jury  is  justified  in  presuming  that  such 
stock  entered  upon  the  track  at  that  place.  Mr.  Wood 
says:  ''When  cattle  are  injured  or  killed  at  a  place  where 
the  company  has  failed  to  fence,  or  to  maintain  a  sufficient 
fence,  the  jury  i3  justified  in  presuming  that  they  entered 
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upon  the  track  at  that  place. "  8  Wood  on  Railroads,  §  422, 
p.  1566.  So  that  if  the  evidence  is  that  the  road  was  not 
fenced  at  the  place  where  the  stock  was  kiUed,  but  where 
the  law  imposed  the  duty  to  fence,  the  presumption  is 
that  the  stock  got  upon  tiie  track  at  the  place  where  it 
was  killed. 

In  EaUroad  Co.  v.  Casner,  72  HI.  884,  it  was  held  that  an 
action  against  a  railroad  company,  where  the  evidence  is 
that  the  road  was  not  fenced  at  the  place  where  the  stock 
was  killed,  it  is  but  a  fair  inference  that  the  stock  got 
upon  the  road  at  the  place  where  it  was  killed.  When, 
therefore,  the  want  of  a  fence  where  the  duty  to  fence  is 
shown,  and  the  killing  of  the  stock  is  proven,  the  presump- 
tion is,  and  the  jury  are  authorized  to  find,  that  the  stock 
entered  upon  the  track  at  that  place.  So  that,  after 
verdict,  and  in  support  of  the  judgment,  especially  when  the 
court  certifies  there  was  no  evidence  showing  where  the 
stock  entered  upon  the  track,  the  defect  in  the  allegation 
is  cured  by  the  inference  that  they  entered  upon  the  track 
where  they  were  killed,  and  that  the  jury  so  inferred  by 
their  verdict  Id  the  case  of  Railroad  Go.  v.  Oaarier^  ev/pra^ 
the  claim  was,  that  the  evidence  did  not  show  the  place 
where  the  stock  got  upon  the  track,  but  the  court  said: 
««But  the  evidence  was  that  the  road  was  not  fenced  where 
the  stock  was  killed,  and,  in  the  absence  of  any  other 
proof,  it  would  be  but  a  fair  inference  that  the  stock  got 
upon  the  road  at  the  place  where  it  was  killed."  It  dns 
not  seem  to  me  the  objection  is  tenable  in  any  view.  Bat 
I  do  not  understand  the  statute  requires  that  I2ie  point  of 
entry  be  alleged.  Section  4048  provides  that  in  every 
atftion  to  recover  the  value  of  live  stock  mentioned  In  sec- 
tion 4044 — that  is,  killed  on  an  unfenced  track — ''so  Mlled, 
*  *  *  proof  of  such  killing  or  injury  shisktt  of  itedt  be 
deemed  and  held  to  be  conclusive  evidence  in  any  oonrtof 
this  State  of  negligence."  So  that  when  it  is  alleged  and 
proved  that  the  defendant  company  failed  to  fence,  qsHSb 
track  was  unfenced,  and  that  the  plainttlFs  stock  was 
killed  or  injured  upon  or  near  the  track  by  a  moftef 
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train,  the  negligence  is  established,  and  can  only  be 
defeated  by  proof  of  contributory  negligence  or  nuscon- 
duct  on  the  part  of  the  plaintLI. 

In  Hindman  v.  Bailroad  Oo.,  17  Or.  619,  Thaybe,  C.  J 
in  construing  these  identical  provisions^  said:  ''Under 
these  provisions,  it  would  seem  that  a  plaintiff  is  entitled 
to  recover  against  a  railroad  company  for  the  killing  or 
injury  of  his  stock  by  alleging  and  proving  that  the 
company  owned  or  operated  the  railroad;  that  its  track 
was  unf enced,  and  that  the  plaintiff's  cattle  or  horses  were 
killed  or  injured,  as  tlie  case  might  be,  on  or  near  the 
track  by  a  moving  train,  engine  or  cars  upon  said  track; 
that  the  company  will  be  allowed  to  defeat  the  recovery  by 
proof  of  contributory  negligence,  etc.  It  would  seem  to  be 
plain  from  the  statute,  and  the  construction  given  to  it  in 
Hindman  v.  Bailroad  Oo.,  supra,  that  it  is  not  necessary  to 
allege  or  prove  the  point  of  entry  or  that  proof  of  entry  is 
material  except  when  the  stock  is  killed  where  the  company 
is  not  bound  to  fence,  as  a  public  highway,  which  has  entered 
where  its  track  is  unfenced,  and  the  duty  to  fence  was 
imposed,  and  such  is  the  direct  consequence  of  the  neglect 
to  fence.  In  such  a  case,  the  killing  or  injury,  although 
it  took  place  on  a  highway,  owes  its  inception  to  the  neglect 
or  omission  of  the  company  to  fence  its  track,  and  is  the 
direct  and  proximate  result  of  it;  and,  in  legal  contempla 
tion,  the  place  of  the  injury  is  inseparably  connected  with 
the  cause  of  the  injury,  which  is  the  ground  of  the  action 
and  within  the  statute.  In  cases  of  this  sort,  in  order  to 
show  that  the  killing  of  the  stock  was  within  the  operation 
of  the  statute,  although  it  occurred  at  a  place  outside  of 
it,  the  plaintiff  would  be  required  to  show  that  the  stOck 
entered  the  track  where  the  law  required  the  company  to 
fence,  but  where  it  had  omitted  to  do  it,  and  that  the 
killing  was  the  direct  and  proximate  result  of  it.  While, 
therefore,  the  allegation  might  be  better  stated,  it  is  not 
subject  to  the  objection  urged. 

The  other  instruction  refused    and  excepted    to  was 
intended,  as  the  argument  indicates,  to  throw  upon  the 
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plaintiff  the  burden  of  showing  the  point  at  which  the 
stock  entered  upon  the  track,  the  claim  being  that  the 
evidence  showed  that  some  of  the  animals  killed  were 
killed  upon  the  track  at  a  point  where  the  public  highway 
crosses  the  railroad  track.  The  view  already  expressed 
will  relieve  us  of  the  duty  to  say  more  in  respect  to  the 
point  of  entry,  except  to  add  that  in  our  judgment  the 
evidence  does  not  show  that  the  cattle  were  killed  or 
strayed  upon  the  track  at  a  public  crossing.  It  shows 
that  the  animals  were  killed  at  points  where  the  law 
required  the  company,  but  where  it  had  failed,  to  fence, 
although  some  of  them  were  killed  near  the  crossing,  and 
in  such  case  it  is  not  necessary  for  the  plaintiff  to  prove 
where  the  entry  on  the  track  occurred,  for  these  facts, 
under  the  statute,  constitute  negligence.  Nor  as  disclosed 
by  the  facts  upon  the  record  do  we  think  the  court  erred 
in  refusing  the  other  instruction  upon  the  ground  indicated. 
As  to  the  constitutional  objection  raised  to  the  act,  it  is 
sufficient  to  refer  to  Sullivan  v.  Railroad  Oo.,  which  is 
adverse  to  the  contention  set  up. 
It  follows  that  the  judgment  must  be  affirmed. 


[Filed  Jane  18, 1890.] 


G.  W.  NUTTER,  Appellant,  v.  B.  GALLAGHER,      j !»  375! 
Respondent. 

KaVigablv  8T&SAK~WttAT  Is.— A  itream,  or  w&ter-courte,  In  order  to  be  naTtgmble, 
mujfc  be  of  nifietent  extent  and  capAclly  to  enable  the  comMUftlty  at  large  to 
vtilisa  it  in  tbe  naTigation  of  boatx  and  other  water-craft  thereon,  for  the  transpor- 
tation of  preducts  and  merchandiae;  or  for  the  purpose  of  floating  logs  and  timber 
^  ttom  foretiB  to  market 

Gaib  in  Judgmbnt.— Where  N.,  desiring  to  open  a  way  of  narigation  to  a  certain  point 
on  a  naTigable  tide  tlough,  situated  upon  the  land  of  O.,  which  Joined  his  prem- 
ises, cleared  away  logs  aad  binah  from  a  gulch  through  which  flowed  a  small 
mountain  stream,  deepened  the  same,  and  cut  a  channel  therefrom  through  the 
intervening  land  of  O.  to  such  point  of  naTigation,  thereby  opening  a  water^iourse 
between  his  premises  and  said  point,  by  means  of  which  he  was  enabled  to  float 
logs  and  small  boata  thereon  at  extreme  high  tides,  which  occur  but  a  few  days 
during  the  year;  and  it  appearing  that  the  commuRication  so  establli^hed  waa 
merely  ibr  the  uae  and  benefit  of  N.  and  those  who  might  succeed  him  in  the 
ownerthJp  of  his  premises:  Md,  that  such  water-course  did  not  constitute  a  naW- 
gable  stream  In  the  sense  and  meaning  of  the  term  as  legally  understood.  J£aiM$ 
T.  MaU,  17  Or.  165,  approyed. 
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Appeal  from  Clatsop  county:  F.  J.  Taylor,  judge. 

The  appellant  brought  suit  against  the  respondent  to 
enjoin  him  from  erecting  an  alleged  obstruction  to  the 
navigation  of  a  certain  slough  in  said  county  termed  by  him 
"Vincent's  slough."  He  alleged  ownership  in  fee  and 
possession  of  the  west  half  of  the  northwest  quarter  of 
section  15,  township  7  north,  of  range  9  west,  in  said 
county;  that  for  the  last  five  years  he  had  occupied  said 
premises  as  a  home;  that  they  are  situated  about  three 
quarters  of  a  mile  from  Young's  river,  a  navigable  stream, 
wherein  the  tide  ebbs  and  flows,  and  the  only  way  the 
appellant  can  get  to  and  from  them,  or  can  carry  or  transport 
the  products  of  the  said  land  to  market,  is  upon  a  body  of 
water  extending  from  saidYoung's  river  to  the  said  premises, 
called  and  known  as  "Vincent's  slough,"  which  is  a  natural 
waterway,  navigable  for  boats,  saw  logs,  scows  and  other 
water-craft;  and  that  without  the  use  thereof  for  such 
purposes,  it  will  be  impossible  for  him  to  have  ingress  and 
egress  to  and  from  the  premises;  that  said  slough  has  been, 
from  time  immemorial  navigated  by  the  public  generally 
in  the  manner  aforesaid.  The  appellant  also  alleged  that 
he  was  and  ha.d  been  for  six  years  past  the  owner  of  a  large 
scow  and  other  boats,  and  during  all  that  time  had  navigated 
said  slough  and  transported  thereon  the  products  of  his 
land  and  wares  and  merchandise  to  and  from  market;  that 
since  the  commencement  of  the  suit,  a  county  road  had 
been  laid  out  and  established,  leading  from  his  land  down 
the  south  bank  of  said  slough  to  a  point  on  respondent's 
land  where  a  bridge  on  another  county  road  crossed  the 
slough;  that  the  road  leading  from  respondent's  land 
connected  with  the  bridge,  and  he  could  transport  his 
supplies  and  products  to  and  from  the  land  over  such  road 
to  the  bridge,  and  from  the  bridge  upon  the  slough  to  and 
from  market;  that  the  water  in  the  slough  at  the  bridge 
was  deeper  and  navigable  for  larger  craft  than  on  his  land; 
that  respondent  was  threatening  to  entirely  close  the 
entrance  to  the  slough  by  driving  in  the  bed  thereof  large 
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piling,  and  filling  between  with  brush  and  other  material, 
causing  thereby  great  and  irreparable  injury  and  damage. 

The  respondent  denied  the  material  allegations  contained 
in  the  complaint,  and  for  a  further  answer  alleged  that  he 
was  owner  and  in  possession  of  lots  Nos.  5  and  6  in  section 
10,  township  7  north,  range  9  west,  in  Clatsop  county, 
Oregon,  which  premises  lie  north  of  and  adjoin  said  land  of 
appellant,  and  that  said  slough  was  wholly  within  respond- 
ent's premises  and  was  not  subject  to  public  navigation, 
but  was  necessary  for  the  free  use  and  enjoyment  of  his 
land;  that  said  land  is  known  as  ''tide  land"  and  is  only 
productive  and  useful  by  being  diked  and  reclaimed;  that 
to  reclaim  it  he  will  be  compelled  to  dike  a  portion  of  i% 
which  diking  is  the  obstruction  complained  of  by  appellant. 

A  reply  was  filed  on  the  part  of  t]>e  appellant  denying 
the  new  matter  set  forth  in  the  answer. 

The  case  was  thereupon  referred  to  J.  Q.  A.  Bowlby, 
Esq. ,  to  take  testimony  and  report  the  facts  and  conclusions 
of  law.  The  said  referee  thereafter  made  his  report  in 
which  he  found:  That  the  said  parties  were  owners, 
respectively,  of  the  said  parcels  of  laud  hereinbefore 
referred  to,  and  were  in  possession  of  the  same  as  alleged; 
that  said  Young's  river  was  a  navigable  stream  in  which 
the  tide  ebbs  and  flows,  and  that  it  runs  a  northerly  course, 
near  the  said  lands  and  east  thereof;  that  a  small  stream 
coming  from  the  hills  flows  across  appellant's  land  and 
down  through  sloughs  across  the  land  of  respondent  to 
Young's  river  near  by;  that  the  tides  rise  in  Young's  river 
and  back  the  water  in  these  sloughs  and  this  stream  on  to 
the  said  lands;  but  only  high  tides  and  winter  freshets 
increase  the  depth  of  the  water  in  the  stream  on  the 
appellant's  land;  that  the  highest  tides  of  summer  only 
raise  the  water  on  the  land  of  the  latter  a  few  inches,  but 
the  highest  winter  tides  and  freshets  raise  it  two  or  three 
feet.  Such  freshets  only  occur  two  or  three  times  during 
a  winter;  that  on  said  stream,  and  on  the  respondent's 
land  about  twelve  rods  below  the  south  line  of  appellant's 
land,  is  a  landing  known  as  ''Vincent's  landing,"  to  which 
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boats  and  scows  run  from  Young's  river  and  bring  and 
carry  away  freight;  that  in  the  years  1851  and  1869 
persons  ascended  with  boats  from  Young*s  river  the  said 
slough  and  stream  to  a  ix>int  on  respondent's  land  four  or 
five  rods  above  Vincent's  landing,  to  where  lay  a  large  log* 
across  the  slough,  now  known  as  the  "foot  log."  The 
water  there  at  that  time  was  three  feet  deep  at  neap  tide 
and  six  feet  deep  at  new  moon  tide.  That  above  the  foot 
log,  to  the  respondent's  land,  the  channel  was  obstructed 
with  logs  and  overhanging  bushes;  that  prior  to  1878  the 
channel  from  Vincent's  landing  to  a  short  distance  below^ 
was  from  four  to  six  feet  wide  and  about  the  same  number 
of  feet  in  depth,  and  high  tides  would  fill  and  overflow  the 
channel  to  a  depth  of  some  two  feet;  that  in  the  year  1878 
the  then  occupant  of  appellant's  land,  with  the  consent  of 
R  Vincent,  then  occupant  of  respondent's  land,  cut  out 
the  foot  log  and  cleared  the  logs  and  bushes  out  of  the 
stream  and  slough,  and  cut  away  the  points  at  crooked 
places  thereof,  so  that  small  boats  could  pass  from  appel> 
lant's  land  to  Young's  river  and  return  at  high  tide;  and 
about  the  same  time  the  channel  below  Vincent's  landing 
was  so  improved  that  large  boats,  wood  scows,  steamers 
and  vessels,  ran  to  that  x)oint;  that  subsequent  to  1882, 
appellant,  with  the  consent  of  the  then  owners  of  respon- 
dent's said  land,  further  improved  the  channel  between 
his  land  and  Vincent's  landing,  so  that  saw  logs  were  run 
down  during  winter  freshets.  He  also,  on  high  tides, 
boated  wood,  hay  and  supplies  on  scows,  seven  by  twenty 
feet,  from  his  place  to  said  landing;  that  the  appellant, 
prior  to  bringing  the  suit,  had  no  public  way  of  getting  to 
market  other  than  through  this  water-course,  but  that 
since  the  commencement  of  the  suit  a  county  road  had 
been  laid  out  from  his  land  to  a  point  on  respondent's  land 
at  or  near  the  end  of  a  bridge,  which  within  the  (then) 
past  year  had  been  built  across  said  slough  about  two  rods 
above  Vincent's  landing;  that  another  county  road  crosses 
said  bridge  connected  with  the  road  above  referred  to,  and 
ran  across  the  resi)ondent's  land  down  to  a  navigable  point 
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on  the  Blough  below  where  respondent  desired  to  dam  the 
water-course  in  controversy,  which  was  somewhere  below 
Vincent's  landing;  that  said  county  road  from  the  bridge 
to  said  navigable  point  ran  part  of  the  way  on  a  dyke,  and 
was  not  yet  open  to  convenient  travel;  it  cannot  be 
traveled  with  a  wagon;  that  the  distance  from  the  bridge 
to  the  navigable  point  was  about  three-quarters  of  a  mile; 
that  the  land  of  respondent,  through  which  the  said  water- 
course ran,  was  low  and  subject  to  overflow  by  high  tides, 
and  the  appellant  desired  to  dyke  and  dam  the  slough  in 
order  to  reclaim  it  and  thereby  greatly  enhance  its  value; 
that  to  dyke  it  so  as  not  to  cross  the  water-course  would 
be  more  expensive  than  the  manner  proposed  by  respon- 
dent, and  the  latter  would  lose  eight  or  ten  acres  thereof; 
that  there  were  about  40,000  feet  of  timber  which  could  be 
takcd  from  appellant's  land  down  the  stream  and  water- 
course, besides  wood  and  farm  products,  if  they  were  kept 
open.  Upon  which  said  facts  the  referee  found  as  con- 
clusions of  law  that  the  water-course  in  controversy  was 
navigable  from  the  bridge  to  Young's  river  and  subject  to 
public  use;  that  between  the  bridge  and  appellant's  land 
the  same  was  not  subject  to  public  use,  but  was  the  private 
proi)erty  of  resi)ondent;  that  respondent  had  no  right  to 
obstruct  said  water-course  below  said  bridge. 

The  said  report  of  the  referee  having  been  duly  filed, 
the  appellant's  counsel  moved  the  court  lo  confirm  it,  and 
the  respondent's  counsel  moved  to  set  it  aside;  whereupon 
the  said  court  found  as  facts,  that  the  respondent,  at  the 
time  of  the  bringing  of  the  suit,  was  the  owner  and  in 
possession  of  lots  5  and  6  of  section  10,  township  7  north, 
range  9  west,  in  Clatsop  county,  Oregon,  and  that  said 
lots  were  adjacent  to  the  north  boundary  line  of  apx>ellant's 
said  claim;  also  that  since  the  commencement  of  the  suit  a 
county  road  had  been  laid  out  from  the  land  belonging  to 
appellant  to  a  point  on  respondent's  land  at  or  near  the 
end  of  abridge  that  crosses  the  said  slough  some  two  rods 
above  a  point  thereon  known  as  *' Vincent's  landing," 
where  it  connected  with  another  county  road,  which  ran 
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across  the  land  of  respondent  to  a  point  on  said  slough 
where  the  same  was  navigable,  and  which  said  ix>int  was 
below  where  respondent  proposed  to  dike  said  slough;  that 
during  and  since  the  year  1878  the  occupants  of  appellant's 
land  had,  with  the  consent  of  occupants  of  respondent's 
land,  cleared  out,  dug  out  and  straightened  the  said  slough, 
from  below  or  south  of  said  ''Vincent's  landing,"  on 
respondent's  land,  up  south  on  to  appellant's  land,  so  that 
small,  flat-bottomed  boats  could  be  navigated  thereon  at 
high  stages  of  water,  and  logs  could  be  floated  out  thereon 
at  new  and  full  moon  tides;  but  that  prior  to  such  digging, 
clearing  and  straightening,  when  the  said  slough  was  in 
its  natural  state,  it  could  not  be  navigated  with  boats  and 
logs,  except  at  extreme  high  winter  tides,  above  the  point 
known  as  "Vincent's  landing,"  which  point  was  entirely 
and  wholly  upon  respondent's  land,  and  could  not  be 
reached  from  appellant's  land  by  any  public  highway  nor 
otherwise  than  by  crossing  the  land  of  the  former.  And 
the  said  court  thereupon  set  aside  all  the  findings  of  fact 
of  the  said  referee  inconsistent  with  its  findings  of  fact 
as  above  set  out.  Said  court  also  set  aside  the  conclusions 
of  law  as  found  by  the  referee,  and  instead  thereof  found 
the  following:  **That  Vincent's  slough  is  not  a  navigable 
slough  above  the  point  known  as  *  Vincent's  landing,'  and 
that,  therefore,  plaintiff  is  not  entitled  to  the  relief  prayed 
for  in  his  complaint;  but  that  this  suit  should  be  dis- 
missed." 

Upon  this  finding  of  facts  and  law  by  the  court,  a  decree 
was  rendered  dismissing  the  suit,  at  the  cost  of  the  appel 
lant,  which      the  decree  appealed  from. 

George  C.  FuUon,  for  Appellant. 

F.  D.  Winton,  for  Respondent. 

Thayer,  C.  X,  delivered  the  opinion  of  the  conri 

The  main  question  in  this  case  is  whether  the  resi>ondent, 
at  the  time  of  the  commencemient  of  the  suit^  wafl 
obstructing  and  threatening  to  obstruct  a  navigable  water- 
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way  leading  from  appellant's  land  across  the  land  of 
respondent  into  what  is  known  as  * 'Young's  river."  The 
testimony  bearing  upon  the  question  is  rather  voluminous 
but  extremely  vague  upon  some  of  the  material  points  in 
the  case. 

The  appellant  contends  that  a  certain  slough,  known  as 
"Vincent's  slough,"  extends  from  his  land,  either  directly 
to  Young's  river  or  into  other  sloughs  connecting  with  it, 
constituting  an  uninterrupted  course  of  navigable  water 
from  his  premises  to  said  river,  which  is  admitted  to  be  a 
navigable  stream. 

It  appears  that  said  Vincent's  slough  extends  across  a 
part  of  respondent's  land  south  toward  the  land  of  appellant, 
and  that  a  slough  or  gulch,  in  which  flows  a  small 
stream  of  water,  runs  from  the  appellant's  land  into  it; 
but  that  ordinary  flood  tides  reach  the  appellant's  land 
through  said  slough  or  its  branches,  is  strongly  contro- 
verted by  the  testimony  of  the  respondent 

It  does  appear,  however,  that  the  appellant,  his  grantors 
and  predecessors,  opened  a  channel  from  said  slough  or 
gulch  upon  his  land  into  said  Vincent's  slough  at^a  point 
known  as  Vincent's  landing,  by  clearing  the  logs  and 
brush  from  the  gulch,  deepening  the  channel  thereof,  and 
cutting  a  channel  or  ditch  through  solid  ground,  and  that 
he  used  the  same  at  extreme  high  tides  to  float  saw  logs 
fiom  his  premises  to  said  slough  at  said  point,  and  for 
other  purposes,  as  found  by  the  circuit  court  in  its  findings 
of  fact.  Whether  this  improvement  of  the  channel  renders 
Vincent's  slough  navigable  from  appellant's  land  to 
Young's  river  is,  as  I  understand,  the  real  point  in  issue 
between  the  parties.  The  circuit  court  decided  that 
Vincent's  slough  was  not  a  navigable  slough  above  Vin- 
cent's landing,  and  I  think  its  concJusion  upon  that  point 
was  clearly  correct. 

This  court  in  Haynea  v.  HaU,  17  Or.  165,  held  **that  the 
doctrine  that  a  stream  of  water  is  navigable  if  of  sufficient 
extent  and  capacity  to  float  logs  and  timbers  from  moun- 
tainous regions  to  market,  and  might  thereby  be  utilized 
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for  the  benefit  and  advantage  of  the  community  at  large, 
could  not  be  extended  so  as  to  include  small  streams  of 
only  a  few  miles  in  length,  although  they  rise  during  a  few 
weeks  in  the  year  sufdciently  high  to  be  used  to  a  limited 
extent  by  the  application  of  artificial  means,  to  float  loga 
and  timber  a  short  distance."  In  the  present  case  the 
stream  or  water-course  from  appellant's  premises  to  Vin- 
cent's landing  was  only  a  few  rods  in  distance,  and  between 
those  two  points  it  had  no  capacity  for  general  purposes 
of  navigation.  No  one  but  the  appellant  can  utilize  it, 
and  he  cannot  only  for  a  few  days  during  the  yesur*  There 
is  no  pretense  that  it  can  be  of  the  slightest  service  to  the 
public  generally,  or  that  it  was  intended  to  be  so.  Those 
who  made  the  improvement  did  so  for  the  sole  benefit  of 
the  owners  and  occupants  of  the  land  now  belong^g  to 
appellant,  and  if  it  were  done  with  the  consent  of  the 
owners  of  the  land  now  belongix|g  to  respondent,  it  would 
only  amount  to  a  temporary  license,  as  a  permanent  right 
in  favor  of  the  appellant  to  maintain  such  a  channel  across 
the  land  of  respondent  could  only  be  created  by  grant,  or 
by  prescription^  which  presumes  a  grant.  If  the  question, 
therefore^  whether  the  appellant's  right  to  have  the 
respondent  enjoined  on  accoimt  of  the  matters  alleged  in 
the  complaint,  depends  upon  the  navigability  of  the  slough 
from  Vincent's  landing  to  appellant's  premisefi^  he  muat 
necessarily  fail.  But  whether  or  net  that  is  a  vital  point 
in  the  case,  I  have  been  unable  to  learn  from  the  pleadingB, 
proofs  and  findings  referred  to  in  the  f oofegoing  statement. 
They  vaguely  hint  that  the  respondent  i»  diking  his  land 
somewhere  below  said  landing;  in  what  maimer,  however, 
he  is  doing  it,  or  at  what  particular  locality  it  ia  hf&tang 
done,  does  not  appear.  If  he  is  doin^  the  diking  m  sue), 
a  manner  that  it  wiU  obstruct  the  navigation  of  the  slouirb 
to  said  landing  from  points  below  there,  he  is  doubtless 
doing  a  wrong;  but  that  fact,  so  far  asl  caa  discovmfrom 
the  transcript^  is  in  the  dark.  The  circuit  court,  it  appears^ 
dismissed  the  appellant's  complaint  upon  the  ground  that 
the  slough  was  not  navigable  above  Vincent's  landing,  and 
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in  the  absence  of  any  showing  that  the  diking  would  inter- 
fere  with  its    navigability   or  with    the  rights  of   the 
appellant,  we  must  conclude  that  it  would  not  affect  either. 
Hence  the  decree  appealed  from  must  be  affirmed. 


[Filed  June  18,  1890.] 

C.  C.   BEEKMAN,  Rbspondbnt,  v.  JAMES   HAMLIN, 

Appellant. 

JvDeifvirr^LAvar  op  Tdct-^Pbiphptiow  of  Patmbnt.— In  tkis  ERats  a  Jadgment 
upon  which  no  execution  has  been  iBsned,  nor  attempt  made  to  enforce  the  same 
for  twenty  years,  Is  presumed  to  have  been  paid. 

FEnuMPnoH—XvirBCT  of.— In  such  case,  it  li  a  pnsnmptloii  of  law  and  can  ba 
rebutted  only  by  lome  positiye  act  of  unequivocal  recognition,  like  part  payment, 
or  a  written  admission,  or  at  least  a  clear  and  well-identified  promise,  intelligently 
made,  within  the  period  of  twenty  yeara 

Appeal  from  Jackson  county:  L.  R.  Webster,  judge. 

This  is  a  proceeding  to  revive  a  judgment  under  section 
295,  HUrs  Code.  The  plaintiff  alleges  in  his  motion  for 
leave  to  issue  execution  that  on  the  fifth  day  of  February, 
1861,  he  recovered  a  judgment  against  the  defendant  in 
the  circuit  court  of  Jackson  county,  Oregon,  in  an  action 
at  law  in  which  said  C.  C  Beekman  was  plaintiff  and  said 
James  Hamlin  was  the  defendant,  for  the  sum  of  $751.43 
with  interest  thereon  from  said  date  at  the  rate  of 
one  and  a  half  per  cent  per  month,  and  also  for  the 
further  sum  of  $756.32  with  interest  thereon  at  the  rate  of 
two  and  a  half  per  cent  per  month,  and  the  costs  and 
disbursements  of  said  action,  which  judgment  was  duly 
entered  on  the  journal  record  of  said  court  on  the  fifth  of 
February,  1861,  and  on  the  twenty -eighth  day  of  February, 
1861,  was  duly  entered  on  the  judgment  lien  docket  of  said 
court;  that  no  payments  have  been  made  on  said  judgment, 
and  that  the  whole  amount  of  principal  and  interest  as 
therein  stated  is  now  due  to  the  plaintiff;  that  no  execution 
has  been  issued  on  said  judgment  for  more  than  twenty 
years.  Then  follows  a  prayer  for  leave  to  issue  an  execu- 
tion for  said  sums  with  interest  at  the  rate  specified  in  the 
motion. 
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The  defendant's  answer  contains  some  denials,  but  they 
are  not  full  or  specific,  leaving  it  somewhat  uncertain  what 
the  defendant  intended  to  deny.  The  answer  alleges  that 
the  defendant  was  not  served  with  notice  of  the  filing  of 
the  amended  complaint  in  the  original  action.  After 
alleging  some  other  argumentative  matter  that  has  no 
relevancy  whatever,  the  answer  contains  this  allegation: 
That  said  alleged  judgment  has  been  allowed  to  remain 
dormant  for  about  twenty- eight  years,  during  all  of  which 
period  the  defendant  has  owned  property,  both  real  and 
personal,  in  his  own  right,  which  property  was  subject  to 
execution,  and  which  was  amply  sufficient  to  have  satisfied 
said  judgment;  and  the  defendant  avers  that  for  about  the 
period  of  twenty-eight  years  he  was  absolutely  ignorant 
that  the  said  alleged  judgment  appeared  of  record  against 
him,  and  that  during  that  period  of  time  he  had  several 
settlements  with  the  plaintiff,  had  money  and  other  articles 
of  value  deposited  with  him  and  in  his  care,  and  withdrew 
the  same  from  his  care  at  defendant's  pleasure,  and  that 
during  all  that  period  of  time  and  not  until  the  last  settle- 
n^ent  was  had  between  the  plaintiff  and  defendant  did  the 
plaintiff  mention  the  fact  that  he  held  the  alleged  judgment 
against  the  defendant.  Some  other  facts  are  alleged  which 
need  not  be  specially  noticed. 

The  record  recites  that  the  court  sustained  a  demurrer 
to  subdivisions  three  and  five  of  the  defendant's  answer; 
but  the  demurrer  nowhere  appears  in  the  transcript,  nor 
does  it  anywhere  appear  on  what  ground  said  demurrer,  if 
any  was  filed,  was  sustained.  On  the  trial  the  defendant 
offered  evidence  tending  to  prove  the  matter  in  his  answer, 
all  of  which  was  objected  to  and  excluded  and  exceptions 
taken.  At  the  trial  the  plaintiff  introduced  a  certified 
copy  of  the  judgment  roll  in  the  case  of  Beekman  v.  Hamlin 
and  rested.  The  defendant  sought  to  introduce  evidence 
tending  to  prove  facts  showing  that  said  judgment  had 
been  paid;  that  is,  that  several  times  after  the  rendition  of 
the  judgment  said  parties  had  various  business  transac- 
tions and  full  settlement;  but  all  of  this  evidence  was 
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excluded  and  exceptions  taken.    The  court  then  directed 
a  verdict  for  the  plaintiff. 

PraTida  Fitch,  for  Appellant. 

P.  P.  Prim,  H,  K,  Kawrut  and  C.  W.  Kahler,  for  Respondent. 

Strahan,  J.,  delivered  the  opinion  of  the  court. 

The  judgment  sought  to  be  revived  in  this  case  was 
rendered  on  the  fifth  day  of  February,  1861,  and  the  record 
does  not  show  that  any  execution  was  ever  issued  thereon. 
This  proceeding  was  commenced  on  the  nineteenth  day  of 
March,  1889,  so  that  more  than  twenty -eight  years  inter- 
vened between  the  date  of  the  entry  of  judgment  and  this 
attempt  to  enforce  it  The  only  question  I  have  thought 
it  necessary  to  consider  is,  what  effect  has  the  lapse  of 
time  upon  the  right  to^nforce  this  judgment,  independent 
of  the  statute  of  limitations;  in  other  words,  what  would 
be  the  rights  of  the  parties  in  this  case  if  no  statute  of 
limitations  were  in  force  in  this  State.  And  this  presents 
the  question,  what  effect  has  the  lapse  of  time,  in  this 
State,  upon  the  right  of  a  party  to  have  a  judgment 
renewed  by  the  statutory  proceedings.  Does  the  common 
law  presumption  of  payment  after  twenty  years  arise  in 
such  case,  and  what  is  its  effect?  Section  172,  Wood  on 
Limitation  of  Actions,  says:  **In  all  those  States  where 
sealed  instruments  or  ^specialties,'  as  they  are  technically 
called,  are  expressly  brought  within  the  statute,  the 
statute  begins  to  run  from  the  time  when  a  cause  of  action 
arises  thereon,  and  the  bar  is  complete  at  the  expiration 
of  the  statutory  period,  while  in  those  States  in  which 
this  class  of  instruments  are  not  provided  for,  the  common 
law  presumption  of  payment  attaches  from  the  time  when 
the  cause  of  action  arises  and  becomes  complete  as  a  pre 
sumptive  bar  at  the  expiration  of  twenty  years  from  that 
time;  and  the  mere  lapse  of  twenty  years  without  any 
demand  of  itself,  raises  a  presumption  of  payment."  And 
the  same  author  says  in  section  30  of  the  same  work  that 
a  judgment  obtained  in  the  United  States  court  or  in  the 
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court  of  the  State  where  the  remedy  is  soaght,  is  within 
the  provisions  of  the  statute;  that  is,  the  statute  in  rela- 
tion to  specialties, — twenty  years.  The  rule  of  presump- 
tion«  when  traced  to  its  foundation,  is  said  to  be  a  rule  of 
convenience  and  policy,  the  result  of  the  necessary  regard 
to  the  peace  and  security  of  society.  No  person  ought  to 
be  permitted  to  lie  by  whilst  transactions  can  be  fairly 
investigated  and  justly  determined,  until  time  has  involved 
them  in  uncertainty  and  obscurity,  and  ask  for  an  inquiry. 
Justice  cannot  be  satisfactorily  done  when  parties  and 
witnesses  are  dead,  vouchers  lost  or  thrown  away,  and  a 
new  generation  has  appeared  on  the  stage  of  life,  unac> 
quainted  with  the  affairs  of  a  past  age,  and  often  regardless 
of  them.  After  stating  the  inconveniences  which  neces- 
sarily result  from  a  contrary  rule,  the  court  in  the  same 
case  says:  '*In  a  word,  the  most  solemn  muniments  are 
presumed  to  exist  in  order  to  support  a  long  possession; 
the  most  solemn  of  human  obligations  lose  their  binding 
ef&cacy  and  are  presumed  to  be  discharged  after  many 
years."    Foulk  v  Broum,  2  Watts,  216. 

So  in  Tilgman  v.  Fislier^  9  Watts,  441,  the  court  said: 
"Such  a  lapse  of  time,  in  the  absence  of  repelling  evidence, 
is  suf&cient  in  law,  without  more,  to  raise  a  presumption 
of  payment  that  would  be  binding  upon  both  court  and 
jury,  so  as  to  entitle  the  defendant,  under  a  plea  of  pay- 
ment, to  a  verdict  and  judgment  in  his  favor.  But  being 
merely  a  presumption  of  the  defendant's  haying  made 
payment,  it  may  be  rebutted  by  proof  of  intervening 
drcomstances,  such  as  a  demand  of  payment,  payment  of 
part  by  the  obligator,  his  admission  that  the  debt  is  still 
due,  or  his  inability  to  pay  it  within  the  twenty  years." 

And  in  Rhodes,  Ex.,  v.  Tamer  and  wife,  21  Alab.  210,  the 
principle  under  consideration  was  directly  applied  to  a 
judgment,  the  court  saying :  "If  a  final  judgment  had  been 
rendered,  according  to  the  principles  of  the  common  law 
it  would  be  presumed  to  have  been  paid  after  the  ezpira- 
tk>n  of  twenty  years;  and  if  the  parties  allowed  tiiis  period 
to  elapse,  without  taking  any  steps  to  compel  a  settlement^ 
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"we  think  the  presumption  of  payment  arises,  and  the 
executor  or  administrator  should  be  exempted  from  the 
necessity  of  hunting  up  evidence  to  prove  accounts  and 
vouchers  which  ordinarily  enter  into  such  settlements,  and 
which,  after  such  a  lapse  of  time,  it  would,  perhaps  in  most 
cases,  be  impossible  for  him  to  obtain."  So  in  Simms  v. 
Augaterry,  4  Strob.  Eq.  103,  the  court  applied  the  same 
principle  after  a  very  careful  examination  of  the  subject. 
After  adverting  to  the  statute  of  limitations  as  one  of  the 
means  of  giving  repose  to  stale  subjects  of  litigation,  the 
court  remarked:  **We  have  another  system  of  rules, 
founded  upon  what  is  called  the  doctrine  of  legal  presump- 
tions, which  prevail  alike  in  courts  of  law  and  equity,  and 
which  are  eminently  subservient  to  the  quieting  of  titles, 
and  the  prevention  of  litigation  arising  upon  obscure  an^ 
antiquated  transactions.  If  these  legal  presumptions 
require  a  longer  period  than  statutory  bars  to  acquire  force 
and  effect  they  are  more  general  in  their  operation.  They 
are  highly  conducive  to  the  peace  of  society  and  the 
happiness  of  families;  and  relieve  courts  from  the  necessity 
of  adjudicating  rights,  so  obscured  by  time  and  the  acci- 
dents of  life,  that  the  attainment  of  truth  and  justice  is 
next  to  impossible.  *  *  *  These  legal  presumptions 
by  which  conflicting  claims  and  titles  are  set  at  rest,  I  have 
endeavored  to  show  are  natural  and  necessary.  They 
spring  spontaneously  out  of  the  institutions  and  relations 
of  property.  As  to  the  precise  time  at  which  they  arise, 
each  independent  community  must  judge  for  itself.  We 
have  adopted  the  law  of  the  mother  country.  In  South 
Carolina,  as  in  England,  by  the  lapse  of  twenty  years 
without  admission,  specialties  and  judgments  are  presumed 
to  be  satisfied  and  trusts  discharged."  And  McArthur  v. 
Carrie's  AdnCr,,  32  Alab.  75,  is  a  very  carefully-considered 
case  and  to  the  same  effect  And  this  is  followed  by 
4Shodmn  v.  Bcddnjoin,  59  Alab.  127.  Many  other  authorities 
are  to  the  same  effect  Bay  v.  Pearce,  84  N.  C.  485;  Olden 
Y.  EtObard,  34  N.  J.  Eq.  85;  Lyon  v.  Adde,  63  Barb.  89.  In 
this  latter  case  the  court  states  what  we  conceive  to  be  the 
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correct  rule,  thus:  ''In  the  case  of  an  obligation  which 
can  be  extinguished  by  an  act  in  pais, — such  as  payment, 
— there  is  an  absolute  presumption  of  payment  after  twenty 
years.  It  is  a  presumption  of  law,  and  can  be  rebutted 
only  by  some  jxjsitive  act  of  unequivocal  recognition,  like 
part  payment,  or  a  written  admission,  or  at  least  a  clear 
and  well-identified  promise  or  admission,  intelligently 
made,  within  the  period  of  twenty  years."  And  in  Olden 
V.  Hubbard,  supra,  it  was  expressly  averred  in  the  bill  that 
non-payment  had  been  made  on  the  mortgage  which  was 
sought  to  be  foreclosed  for  more  than  twenty-three  years, 
and  that  the  principal  and  interest  were  then  due  and 
owing;  and  on  demurrer  to  the  bill  it  was  held,  that  while 
the  demurrer  admitted  all  material  facts,  these  statements 
were  not  admitted  because  they  were  rather  conclusions 
than  averments  of  facts;  and  it  was  further  held  that  any 
existing  facts  which  would  repel  the  presumption  of  pay- 
ment must  be  averred  in  the  bill. 

In  Cope  V.  Humphreys,  14  Serg.  &  B.  15,  it  was  held  that  after 
the  lapse  of  twenty  years  a  judgment  is  presumed  to  have 
been  satisfied  unless  there  be  circumstances  to  account  for 
the  delay.  And  in  the  opinion  of  the  court  in  that  case, 
Peako's  Ev.  481  is  cited  where  it  is  stated  that  twenty  years 
is  presumption  of  payment  of  a  bond,  and  the  same  rule 
applies  to  a  scire  fat  l  ta  for  execution  on  a  judgment.  And 
MiUer  v.  Smith's  JSxer, ,  16  Wend.  425,  is  to  the  same  effect.  It 
is  not  possible  to  site  all  the  cases  bearing  on  this  inter- 
esting subject,  but  the  following  may  be  added  as 
additional  illustrations  of  the  principle  involved:  The 
State  of  Tennessee  v.  Cherry,  36  Ga.  388;  Jioe  v.  WiUingham, 
47  Ga.  540;  Whitney  v.  French,  25  Vt.  663;  Anderson  v. 
Settle,  37  Tenn.  202;  Diamond  v.  Tobias,  12  Penn.  St.  312: 
Reynolds  v.  Green,  10  Mich.  356;  Howland  v.  ShirtUff,  2  Met. 
26;  Anderson  v.  Smith,  3  Met.  (Ky.)  491;  Cheever  v.  Feriey, 
11  Allen,  584;  Inches  v.  Leonard,  12  Mass.  379;  Summer- 
viUe  V.  Holliday,  1  Watts,  507;  Freeman  on  Judgments, 
§  464;  1  Greenleaf  Ev.  §  39. 

2.    The  foregoing  authorities  hold  with  great  uniformity 
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that  the  lapse  of  twenty  years  creates  a  presumption  of 
law  that  specialties,  including  judgments,  have  been  paid, 
but  this  presumption  is  not,  under  all  circumstances,  abso- 
lutely conclusiye.  It  may  be  disputed  and  overcome;  in 
what  manner  this  may  be  done,  or  what  shall  be  sufficient 
to  produce  that  result,  the  authorities  are  not  agreed. 
Some  of  the  authorities  hold  that  any  evidence  tending  to 
prove  non-payment  may  be  sufficient;  that  the  fact  must 
be  found  by  the  jury,  and  that  any  evidence  ordinarily 
competent  on  the  question  of  payment,  if  it  satisfies  the 
jury,  is  all  that  the  law  requires.  Another  class  of  cases, 
and  which  we  think  have  the  better  reason  to  support 
them,  hold  with  Lyon  v.  Adde,  supra,  that  this  presump- 
tion is  one  of  law  and  can  be  rebutted  only  by  some  posi- 
tive act  of  unequivocal  recognition,  like  part  payment  or 
a  written  admission  or  at  least  a  clear  and  well-identified 
verbal  promise  of  admission  inteUigeutly  made  within  the 
period  of  twenty  years.  So,  in  Cfieever  v.  Perley,  supra^  it 
was  held  if  parol  evidence  was  relied  upon  to  control  the 
presumption,  it  should  clearly  show  some  positive  act  of 
unequivocal  recognition  of  the  debt  within  that  time,  that 
is,  within  twenty  years.  And  in  Summerville  v.  IloUidayf 
dupra^  it  is  said  that  it  is  not  so  much  a  presumption  that 
the  money  has  been  paid  or  a  right  of  way  granted  as  it  is 
the  substitution  of  an  artificial  rule  in  the  placeof  evidence 
or  belief,  after  a  delay  which  may  have  been  destructive 
of  the  evidence  on  which  a  belief  might  be  justly  founded. 
So  also  in  Wliitney  v.  French,  supra.  Chief  Justice  Redfield, 
in  speaking  of  this  presumption,  said:  "It  is  a  presump- 
tion of  law  and  in  itself  conclusive  unless  encountered  by 
distinct  proof.  It  is  not  to  be  submitted  to  the  discretion 
of  a  jury,  although  adversely  an  inference  of  fact,  where 
there  is  any  conflicting  evidence.  And  this  presumption 
of  the  payment  of  a  mortgage  or  release  of  an  estate  is 
often  made  against  what  is  believed  to  be  the  very  fact, 
for  the  purpose  of  quieting  a  long  adverse  possession,  and 
to  prevent  virtual  fraud,  by  the  setting  up  of  dormant 
title  long  since  supposed  to  have  become  extinct." 
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8.  The  pleadings  in  this  case  are  so  framed  that  it  was 
hardly  possible  to  pr^Mrly  try  the  resJ  questions  upon 
which  the  rights  of  the  parties  depend.  The  defendant^ 
instead  of  directly  pleading  in  his  answer  that  he  had  paid 
the  judgment  mentioned  in  the  plaintiffs  pleading,  alleged 
evidentiary  facts,  which,  if  proven,  would  have  tended 
very  stron^y  to  establish  the  fact  of  payment  This  was 
bad  pleading  on  the  part  of  the  defendant;  but  the  objec- 
tion I  think  ought  to  have  been  taken  by  motion  and  not 
by  demurrer.  It  related  more  to  the  form  of  the  pleading 
than  it  did  to  the  substance;  but  there  is  neither  demurrer 
nor  motion  in  the  record,  and  we  cannot  know  just  what 
objections  were  urged  against  this  pleading,  nor  in  what 
form,  further  than  is  recited  in  the  journal  entry,  that  it 
was  by  demurrer.  The  defendant  seems  to  have  acted  at 
the  trial  on  the  assumption  that  the  facts  alleged  in  his 
answer  remained  a  part  of  the  record  because  he  offered 
proof  on  the  point  originally  alleged,  but  the  siune  was 
objected  to  and  excluded.  The  facts  which  the  defendant 
offered  to  prove  at  the  trial  were,  that  for  several  years 
after  the  rendition  of  the  judgment  attempted  to  be 
revived,  the  plaintiff  and  the  defendant  had  large  dealings 
together  and  many  settlements  and  business  transactions 
together.  This  was  evidence  to  go  to  the  jury  which  they 
would  have  had  the  right  to  consider  if  the  pleadings  were 
in  such  a  condition  to  render  it  admissible;  but  of  this 
there  is  considerable  uncertainty.  But  I  think  the  plain- 
tiff's pleading  is  also  insufficient,  in  that  it  fails  to  allege 
any  facts  or  circumstances  which  'would  excuse  the  long 
delay  or  which  tended  to  continue  the  defendant's  liability 
after  twenty  years.  This  was  expressly  held  to  be  neces- 
sary in  Olden  v.  Bubbard,  supra.  Several  other  questi<xis 
were  discussed  by  the  appellant's  counsel,  but  their 
consideration  is  deferred  for  the  reason  the  record  is  not 
in  proper  condition  to  present  them. 

The  judgment  will  be  reversed  and  the  cause  remanded, 
and  if,  in  view  of  the  opinion  of  this  court,  either  party 
shall  deem  it  necessary  to  amend  his  pleadkig  and  re-^ry 
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the  case  in  the  court  below,  no  doubt  that  court  will  afford 
either  or  both  of  the  parties  an  opportunity  to  do  ao.  We 
iiave  purposely  avoided  saying  anything  in  regard  to  the 
alatate  of  limitations  for  the  reason  that  if  that  objection 
were  available  to  the  defendant,  it  was  apparent  on  the 
face  of  the  plaintiffs  pleading,  and  should  have  been  taken 
4>y  demurrer. 
Let  the  judgm^it  be  reversed. 


[Fa0dJim6  21,189O.] 

;A.  E.  EATON,  Appellant,  v.  THE  OREGON  RAILWAY 
AND  NAVIGATION  COMPANY,  Respondbnt. 


I  or  Acnom  to  bs  SiPAXAnLT  Btatkd— Whbn  Dsracr  Cubcd.— Wklto,  u4«r 
the  Code,  each  eaaw  of  action  most  be  separately  stated  with  the  relief  sought  eo 
M  to  he  Inttflitentiy  distiafnlshed,  yet,  where  the  corporate  ezftrteBOe  of  «te 
defendant  and  the  ownership  of  its  read  is  net  ouly  made  cwtaln  by  referenee  hat 
the  answer  sopplies  the  defect  in  each  oount;  Md,  that,  in  the  absence  of  a 
dBaoner  speeiiying  the  objection  after  the  evidence  was  sabmitted,  the  ohjeotien 
ooaesteolate. 
^SmPAirr  Ownoie  ob  Opbbatzmo  Ukfbncbd  Road  Liablb  fob  Stock  Killbd.— The 
purpose  of  onr  statute  Is  to  make  the  railroad  company  owning  the  road,  or  the 
eomptmj  operating  the  nead,  liable,  so  that  either  may  be  sued,  as  the  plalnttff  awy 
elect,  who  has  sustained  Injury  to  his  live  stock  by  a  moring  train  upon  its 
nnlhnced  track. 

WXBf  OWHBB   iKfOtmom   to   PBBTBIIT  DAMAOB   to   HXB   PBOrBBTY  BT    ram  AND 

Nbglbctb  TO  IH)  r,  Soch  Nbglect  will  Bar  His  Rbcotbbt.— If  the  jUmkoKUt 
was  in  apesltion  to  have  prevented  any  damage  ftom  Are  to  his  property  m^thomi 
Ineorring  nnnaoai  danger,  and  made  no  elFort  to  do  so.  It  was  ne^^lgeace  on  hii 
part  and  predodey  his  right  of  reeovery. 

Appeal  from  Union  coumty:  J.  A.  Fee,  judge. 

The  oomplaint  set  forth  ten  causes  of  actkm,  eight  oi 
which  grew  out  of  the  alleged  injury  or  killiiig  of  stoek 
belonging  to  the  plaintiff,  and  the  other  two  by  reason  of 
fires  alleged  to  have  been  set  out  by  engines  belotiging  to 
the  defendant  Issue  was  joined  on  each  cause  of  action, 
and  after  the  plaintiff  had  submitted  his  evidence  at  the 
trial,  the  defendent  moved  for  a  non-suit  on  the  ground 
that  there-was  no  allegation  of  the  corporate  ezisteQce  of 
the  defendant  and  its  ownership  of  the  road  exoept  in  the 
first  count  of  the  complaint  The  court  gatoAed  the 
motion  as  tothe  last  nine  causes  of  actioD,  buitrsteBed  iti 
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as  to  the  first  cause  of  action,  upon  which  there  was  a 
trial,  verdict  and  judgment  for  the  plaintiff,  from  which 
the  defendant  appealed,  and  the  plaintiff  appealed  fxook 
the  judgment  of  non-suit,  which  is  now  to  be  con^dered. 

R  Eakin  and  T.  K  Oratoford,  for  Appellant 

W.  W,  Cotton  and  OUJbert  db  Snow,  for  Respondent. 

Lord,  J.,  delivered  the  opinion  of  the  court 

Under  the  Code  it  is  required  that  each  cause  of  action 
must  be  separately  stated,  with  the  relief  sou^t,  so  as  to 
be  intelligently  distinguished.  In  the  first  count,  the 
averment  is  distinctly  made  of  the  incorporation  attd 
ownership  of  the  road  by  the  defendant  In  the  succeed- 
ing counte  such  averment  is  not  repeated,  but  it  is  made 
certain  by  reference  to  the  first  count;  and  in  the  answer 
the  incorporation,  corporate  existence  and  ownership  of 
the  railroad  is  directly  admitted  and  averred.  It  is  no 
doubt  true  that  the  complaint  must  state  all  the  facts 
which  constitute  the  cause  of  action  embraced  in  it,  and 
its  defects  cannot  be  supplied  from  other  statements. 
But  here  the  fact  of  the  corporate  existence  of  the 
defendant  and  its  ownership  of  the  road  is  not  only  dis- 
tinctly made  certain  by  reference,  but  the  answer  supplies 
the  defect  in  the  allegation,  so  that  in  the  absence  of  a 
demurrer  specifying  the  defect,  after  the  evidence  is  sub- 
mitted, the  objection  comes  too  late,  suid  ought  not  to 
prevail.  Defects  of  this  character  should  be  pointed  out 
before  answering  and  going  to  trial,  otherwise,  when  the 
defects  complained  of  are  supplied  by  \he  answ^,  and  the 
defendant  is  content  to  go  to  trial,  he  will  be  precluded 
from  raising  them. 

The  next  objection  is  that  the  defendant  company  was 
not  operating  the  road  alleged  to  be  owueA  by  it  which 
caused  the  alleged  injuries  to  the  plaintiff.  IS^  objectLon 
is  based  on  the  assumption  that  oar  atatvie  deoisiiig  rail- 
road companies  liable  for  the  value  of  live  stock  killed 
upon  or  near  its  unf enoed  trade,  does  not  appiyHx>  the 


June,  1890.]         Eaton  t;.  O.  B.  &  N.  Go.  393 

Opinion  of  the  Oooii— Lord,  J. 

owner  of  the  road,  unless  such  owner  was  actaally  operating 
the  road  which  caused  the  injury.  That  statute  provides: 
**Any  ♦  ♦  ♦  company,  or  corporation,  or  lessee  or 
agent  thereof,  owning  or  operating  any  railroad  within 
the  State,  shall  be  liable  for  the  value  of  any  horses, 
*  *  *  killed,  and  for  reasonable  damages  for  any  injury 
to  any  such  live  stock  upon  or  near  any  unfenced  track 
of  any  rai^oad  in  this  State  whenever  such  killing  or 
injury  is  caused  by  any  moving  train  or  engine  or  cars 
upon  such  track."  Hill's  Ciode,  §  4044.  We  think  it  is 
plainly  the  purpose  of  this  statute  to  make  the  company 
owning  the  road,  and  the  company  operating  the  road, 
liable,  and  that  either  may  be  sued,  as  the  plaintiff  may 
elect,  for  the  injury  which  he  may  have  sustained  to  his 
live  stock  by  a  moving  train  upon  any  unfenced  railroad 
track.  Its  language  is  that '  'any  company  owning  or  operat  • 
ing**  shall  be  liable,  etc.,  which  means,  either  the  one  or  the 
other  shall  be  liable,  and  not  that  the  one  operating  the 
road  at  the  time  of  the  accident  must  be  the  owner  in  order 
to  render  it  liable  within  the  terms  of  the  statute.  This  is 
the  view  taken  in  Hindman  v.  Railroad  Co.,  17  Or.  619,  in 
which  Thayer,  0.  J.,  said:  **Under  these  provisions,  it 
would  seem  that  a  plaintiff  is  entitled  to  recover  against  a 
railroad  company  for  the  killing  or  injury  of  his  stock,  by 
alleging  and  proving  that  the  company  owned  or  operated 
the  railroad,  that  its  track  was  unfenced,  etc.,"  whidi 
plainly  means  that  it  would  be  sufficient,  under  the  statute, 
to  allege  and  prove  the  facts  of  killing  or  injury  of  such 
animals,  either  against  the  company  which  owned  or  the 
company  which  operated  the  railroad  upon  its  unfenced 
track,  to  entitle  the  plaintiff  to  recover.  As  this  di6ix>se8 
of  all  the  objections  which  we  deem  it  necessary  to  consider 
under  the  motion  for  non-suit,  it  results  that  the  judgment 
nrast  be  reversed  as  to  the  second,  third,  fourth,  fifth* 
8ixtii»  and  seventh  causes  of  action;  and  as  to  the  eighth, 
ni»A,  and  tenth,  we  shall  proceed  briefly  to  consider  them 
8eparaMy« 
The  eighth  cause  of  action,  as  set  forth  in  the<x>jiq;Aain^ 
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is  based  on  the  common  law  liability  for  negligence  in 
killing  a  steer  upon  the  track  of  the  defendant  at  a  point 
where  it  crosses  the  county  road.  The  evidence  in  respect 
to  the  point  where  the  killing  occurred  is,  that  "the  stock 
were  struck  on  the  railroad  track  in  the  lane.  The  lane  is 
a  county  road. "  The  only  question,  then,  to  be  considered, 
is,  whether  any  negligence  is  shown  on  the  part  of  the 
compatiy.  While  it  does  not  appear  directly  that  the 
train  which  the  witness  saw,  when  it  passed,  killed  the 
animals  that  were  found  dead  and  crippled,  at  the  crossing, 
yet  assuming  that  such  was  the  case,  it  does  not  appear 
that  the  company  or  its  agents  omitted  to  exercise  any 
precaution  necessary  under  the  circumstances.  The  wit- 
ness does  not  know  whether  the  bell  was  rung  or  the 
whistle  was  sounded,  or  that  every  precaution  was  not 
observed  consistent  with  a  due  regard  for  the  safety  of  the 
train.  In  such  case,  in  the  absence  of  any  proof  of  negli- 
gence, the  defendant's  motion  for  non-suit  was  pro^rly 
granted  as  to  this  cause  of  action. 

The  ninth  cause  of  action  as  set  forth  in  the  com- 
plaint is  based  on  the  negligence  of  the  defendant  in 
allowing  fire  to  escape  from  its  engine  whereby  a 
growth  of  dry  grass,  which  had  been  left  uncut  by  the 
plaintiff  for  fall  and  winter  feed,  was  burned  and 
destroyed.  The  ground  upon  which  the  motion  for  non- 
suit now  to  be  considered  is  based,  is  whether,  from  the 
plaintiffs  evidence,  he  was  guilty  of  contributory  negli- 
gence. It  appears  from  the  testimony  that  the  fire  was 
burning  close  to  the  railroad  track  on  the  right  of  way  of 
the  defendant  when  the  plaintiff  first  saw  it  The  plaintiff 
testifies:  **I  was  on  my  way  down  to  my  pasture  near  the 
field.  I  9aw  a  smoke  start  up  and  get  larger  until  we  got 
near  it  We  saw  that  the  grass  in  my  field  north  of  the 
Stafford  lane  was  on  fire.  I  was  within  one-quarter  of  a 
mile  of  the  fire,  going  to  the  Union  depo^  when  I  saw  it 
Just  before  we  saw  the  first  smoke  we  had  noticed  a  tnun 
pass  toward  the  Union  depot,  gcM&g  east  We  went  on 
and  watered  my  horses  that  were  in  the  pasture;  there 
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was  a  large  band,  and  it  took  some  time;  and  then  I  went 
up  to  the  depot  to  notify  the  section  boss  and  station 
agent.  When  we  got  down  to  where  the  fire  was,  it  had 
spread  out  and  was  burning  fast.  There  was  one  hundred 
acres  burned  at  that  time,  and  it  was  worth  $7  an  acre  for 
fall  and  winter  feed.  I  left  it  uncut  for  that  purpose.  I 
made  no  effort  to  put  the  fire  out  It  was  none  of  my 
bnsineBS;  it  was  the  business  of  the  railroad  company.  I 
had  two  men  with  me  at  the  time.  The  fire  was  burning 
close  to  the  railroad  track  when  we  first  saw  it;  it  was  on 
the  right  of  way  of  the  defendant."  Prom  this  testimony 
it  clearly  appears  that  when  the  plaintiff  first  saw  the  fire 
it  was  burning  close  to  the  railroad  track  and  on  the  right 
of  way  of  the  defendant,  and  as  the  train  had  just  passed, 
had  been  set  out  only  a  short  time,  and  had  not  reached 
the  field  of  uncut  grass  which  was  subsequently  destroyed; 
that  at  that  time  he  had  two  men  with  him  and  was  within 
a  quarter  of  a  mile  of  the  fire,  and  that  instead  of  taking 
some  measure,  or  making  some  effort  to  put  out  the  fire, 
he  went  on  and  watered  his  horses  that  were  in  the 
pasture,  and  as  the  band  was  large,  he  says,  it  took  some- 
time, but  when  he  was  done  he  then  went  to  the  depot,  more 
than  a  mile  away,  to  notify  the  section  boss  or  the  station 
agent.  When  all  this  was  done  and  finally  ''we  got  down 
to  where  the  fire  was,  it  had  spread  out  and  was  burning 
very  fast;  there  was  a  hundred  acres  burned  at  that  time." 
OoBsidering  that  the  fire  when  first  seen  by  the  plaintiff 
had  just  started,  and  was  then  only  burning  on  the  rail- 
road tracd^,  and  that  the  plaintiff  with  two  men  was  in  a 
short  distance  of  it,  but  that  before  he  went  to  water  his 
horses  it  was  in  his  field,  it  is  clear  that  if  he  had  made 
reasonabie  efforts  his  property  could  have  been  preserved. 
There  is  nothing  in  the  circumstances  as  detailed  by 
himself  to  prevent  the  fire  spreading  and  saving  his  uncut 
grass  which  required  any  unusual  effort  or  involved  any 
great  danger.  His  indifference  is  explained  by  his  own 
testimony  when  he  states :  '  *  It  was  none  of  my  business ; 
it  was  the  business  of  the  railroad  comps»iy  to  put  the  fire 
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out"  This  is  the  reason  he  ''made  no  efk>rt  to  p«t  the  fire 
out"  But  if  he  was  in  a  position  to  ha¥e  prevented  aoy 
damage  from  fire,  it  was  his  business,  and  if  he  made  iio 
effort  to  do  so,  it  was  an  act  of  negligence  on  his  part 
wl.!ch  precludes  a  recovery.  Said  Breeee,  J. :  "fie  8«w 
the  fire  in  time  to  arrest  its  progress,  or  at  a&y  rate  to 
make  some  effort  to  that  end,  but  did  not  choose  so  to  do. 
He  left  the  scene  and  was  absent  near  one  ho«r,  and  on 
his  return  the  fire  had  reached  the  meadow.  Common 
prudence  requires  that  he  should  have  made  some  effort  to 
prevent  this,  and  it  was  negligence  on  his  part  that  he  did 
noi"  EaMroad  Co,  t.  McCleiland,  42  111.  359.  ''Even  if  the 
appellant  were  guilty  of  negligence,"  said  Walker,  J., 
''the  appellees  are  bound  to  use  reascmaUe  efforts  to 
preserve  their  property.  When  the  fire  escaped  they  had 
no  right  to  fold  their  hands  and  permit  their  property  to 
be  consumed  without  an  effort  for  its  preservation,  and 
then  claim  the  right  to  recover  loss  from  the  company." 
Railroad  Co.  v.  Pindar^  53  111.  451.  Other  cases  might  be 
cited  of  like  import,  but  these  are  sufficient  to  illustrate 
the  principles  involved.  His  neglect  to  try  to  stop  the  fire 
when  he  first  saw  it  burning,  and  when,  with  reasonable 
exertion,  all  damage  from  it  to  his  property  could  have  been 
avoided,  with  slight  effort  and  without  danger,  precludes 
his  right  of  recovery.  The  motion  for  non-suit  was  rightly 
sustained  to  this  cause  of  action  as  well  as  the  tenth  and 
last  cause  of  action  embraced  in  the  complaint,  to  which 
we  do  not  deem  it  necessary  to  make  further  reference 
than  to  say  the  proof  submitted  by  the  plaintiff  is  insuffi- 
cient to  sustain  it 

It  follows  that  the  judgment  must  be  reversed  as  to  the 
second,  third,  fourth,  fifth,  sixth,  and  seventh  causes  of 
action,  but  affirmed  as  to  the  eighth,  ninth,  and  tenth  causes 
of  action,  and  it  is  so  ordered. 
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A.  E.  BATON,  Respokdent,  u  THE  OREGON  RAIL- 
WAY &  NAVIGATION  COMPANY,  Appellant. 

APPKMi  froBi  Union  county:  Jas.  A.  Fee,  judge. 

W.  W.  Ootton  and  OUbert  db  Snow,  for  Appellant    - 

R  Eakin  and  T.  M.  Oraujfijrd,  tor  Respondent 

I^IEbOsbiam. — The  pointsraised  and  decided  in  the  pre- 
ceding cases — Eaton  v.  0.  R'y  &  N.  Co.,  ante,  p.  391— rati der 
it  unnecessary  to  consider  the  main  questions  suggested  by 
this  record.  In  the  views  there  expressed  the  instructions 
were  not  prejudicial,  and  the  judgment  must  be  affirmed. 
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STATE  OF  OREGON,  Respondent,  v.  CHARLES  OLDS,      J?  ^ 

.  24*  3W 

Appellant.  •        32*1035 

{  19  897 
Cbdoiial  Law— Tbial— DirrY  or  Covb*— Chahobov  Vmox^-ftlstliediity  of  a^onrt  |  ^?^„ 
oT  Jnstiee  empowend  to  try  « iMTty  for  crimlaal  oltaue,  la  an  <»Mi  to  lee  that  the 
poty  has  a  iUr  tfialby  an  impartial  Jury;  aad  wbare  tbo  party  charged  with  a 
odminal  ofltenBe  applies  to  the  court  to  change  the  place  of  tdal,  upon  the  grouBd 
tkat  the  tnhahltanta^  the  conaty  where  the  offisnae  la  aUeged  to  hare  beenoon- 
mitted  are  lo  pr^JndSoed  against  him  thathe  eaanot  expect  a  Ihlr  and  impartial 
trial,  and  the  facts  and  efacmnstanoes  d  the  case  show  that  the  party  Is  not  liable 
to  ohtatn  an  Impartial  jiay  in  soflik  eoonty,  it  is  the  duty  oftlie  eoort  to  change  the 
place  of  trial  to  another  eeonty. 
Facn  ExAinMXD  akd  Hsld  That  a  Chahos  or  Vshux  Shqold  Hats  Bsbt 
Aux>wxn.~Where  O.  was  indicted  in  the  cirooit  ooort  for  the  ooonty  of  li.  for 
marder  in  the  first  degree,  he  luuring  killed  W.  in  said  ooonty;  and  after  two  trials 
O.  was  conricted  of  the  crime  as  charged,  which  conTictkm  having  been  set  aside 
by  the  snpnme  court,  the  case  was  again  set  for  trial,  wheseapon  O.  applied  to  the 
circuit  court  for  a  change  of  vmue,  npon  the  grounds  that  the  inhabitants  of  the 
eoonty  of  M .  were  so  prejodSeed  agsinst  him  that  he  could  not  expect  to  obtain  a 
fUr  trial,  and  showed  in  his  application  that  the  leading  newspapers  of  said  county 
of  M.  had  published  ftUl  accounts  of  the  former  trial,  and  represented  O.  as  guilty 
of  the  oilboee  ohaiged,  and  one  of  them  contained  an  article  animadyerting  npon 
the  miOoK^ty  of  the  members  of  the  appellate  cowl  for  baring  set  aside  the  convic- 
tien;  and  it  appeared  upon  the  thM  trial  that  a  jury 'was  only  obtained  tnan.  three 
hundred  names  drawn,  two  of  them  having  been  taken  after  O.  had  exhsuausd  his 
peiemptofy  challenges;  seyen  of  them  stated  upon  their  examlnatkoi  for  cause 
that  they  had  formed  and  expressed  an  opinion  as  to  thogniit  or  ii»eeenft»  s^  O., 
and  oiie<»f  them  was  allowed  to  sit  In  the  ease;  iMii,that  the  oawt  thonlA  ^aye 
ofdered  a  change  of  the  place  of  trial. 
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Hoiacn>B-Ji»riFiCATioN.— To  Joftlfy  one  penon  In  taking  the  life  of  uiotlicr,  tt  miat 

•  ftppev  that  it  was  done  to  prevent  the  commlMioa  of  a  tekmj  by  the  latter  upon 
the  former. 

HoMiaDB— MoBDKB  IN  TBI  F1B8T  DBoan.— The  killing.  howeTer,  if  not  Jnrtifiahle, 
ia  not  murder  in  the  first  degree,  unleae  done  parpoeely  and  of  deliberate  and 
premeditated  malice,  or  in  the  commlMion  or  attempt  to  commit  rape,  arson, 
robbery  or  burglary;  and  there  must  be  some  other  OTidenoe  than  the  mere  proof  of 
killing  to  constitute  it  murder  in  the  first  degree,  unless  effected  in  the  tommisslon 
or  attempt  to  commit  a  felony;  and  the  deliberation  and  premeditation  necessary 
In  such  a  case  must  be  CTidenced  by  poisoning,  lying  in  wait,  or  some  other  proof 
thaf  the  design  was  formed  and  matured  in  cool  blood  and  not  hastily  upon  the 
occasion.  As  in  the  opinion  of  a  majority  of  the  members  of  the  court,  there  was 
no  proof  in  the  case  of  the  character  aboTC  mentioned;  hdd,  that  the  evidenoe  was 
not  sufficient  to  warrant  a  conviction  of  murder  in  the  first  degree;  bdd,  further, 
that  where  the  CTidence  in  a  case  of  murder  is  not  sufficient  to  ei<tablish  the  highe&i 
grade  of  the  offense  charged,  it  is  the  duty  of  the  trial  court  of  its  own  motion  to 
instmci  the  Jury  to  that  effect;  and  where  it  afi^rmatively  appears  upon  the  appeal 
to  this  court  from  a  Judgment  of  conviction  of  murder  in  the  first  degree  that  the 
evidence  was  not  sufficient  to  Justify  it.  it  is  its  duty  to  reverse  the  Judgment. 

CBDaMAL  Law— Trial— EviDEMCB.— The  admission  of  incompetent  testimony  in  a 
criminal  trial  prejudicial  to  the  accused,  and  which  is  admitted  against  his  objec- 
tion, is  such  an  error  as  will  require  the  appellate  court  to  revene  the  conviction 
obtained  therein.  Where,  in  a  trial  for  murder  in  the  first  degree,  charged  to  have 
been  committed  by  the  accused  shooting  the  deceased  at  a  certain  place,  the  State, 
in  order  to  show  that  the  accused  was  waiting  at  the  place  immediately  before  the 
shooting  was  done,  introduced  a  witness  who  testified  that  as  he  passed  the  place 
he  saw  a  heavy-set  man  standing  there  but  did  not  recognise  him  as  the  aceoaed, 
nor  was  he  able  to  describe  the  man  so  that  he  could  be  identified  as  the  aceosed; 
hdd,  that  the  statement  of  the  witness  to  a  firiend  of  his,  a  short  time  thereafter, 
upon  his  hearing  that  the  accused  had  shot  deceased,  to  the  effect  that  he  beiieved 
that  the  accused  was  standing  at  the  place  when  he  passed  by,  was  not  competent 
evidence;  hdd,  further,  that  the  admission  of  such  statement  as  evidence  under  the 
particular  circumstances  of  the  case,  sgainst  the  objection  of  the  accused,  waaecror, 
and  highly  prejudicial  to  him. 

Appeal  from  Multnomah  county:  L.  B.  Stearns,  judge. 

This  is  an  appeal  from  a  second  conviction  of  the  appel- 
lant for  the  crime  of  murder  in  the  first  degree;  the  first 
conviction  having  been  reversed  by  this  court  at  the 
October  term,  1889.  State  v.  Olds,  18  Or.  440,  S.  C-  Rep. 
940.  The  cause  being  remanded  to  the  circuit  court,  tbe 
district  attorney  moved  to  again  set  it  for  trial;  where- 
upon it  was  so  set  for  February  12,  1890.  The  order 
setting  it  for  trial  at  this  time  recites  that  it  was  done  by 
consent  of  the  parties;  but  on  the  seventh  day  of  February 
preceding  the  date  at  which  the  cause  was  set  the  appel- 
lant filed  a  motion  to  change  the  place  of  trial  of  the 
action,  upon  the  grounds  that  the  judge  of  the  circuit 
court  presiding  in  department  No.  2,  and  the  inhabitants 
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of  Multnomah  county,  respectively,  were  so  prejudiced 
against  him  that  he  could  not  expect  an  impartial  trial 
either  by  said  judge  or  in  the  county.  The  motion  was 
based  upon  the  affidavit  of  the  appellant,  which  stated,  in 
substance,  that  on  the  thirteenth  day  of  May,  1689,  the 
indictment  was  returned  by  the  grand  jury  charging  him 
with  having,  on  the  tenth  of  the  same  month,  deliberately 
and  with  premeditated  malice  killed  Emil  Weber;  that 
he  was  arrested  on  the  day  of  the  homicide,  and  had 
ever  since  been  kept  in  close  confinement  with  no 
opportunity  to  prepare  for  trial;  but  that  the  court,  not- 
withstanding his  objections,  set  his  case  for  trial  for  the 
twentieth  day  of  June,  1889,  on  which  day  he  was  tried, 
and  the  trial  resulted  in  a  disagreement  of  the  jury;  that 
the  court  immediately  thereupon,  against  the  objections  of 
appellant,  again  set  the  case  to  be  tried  July  9,  1889,  but 
it  was  subsequently  continued  until  the  sixteenth  day  of 
that  month,  at  which  time  the  trial  was  had;  that  on  the 
thirty -first  day  of  July,  1889,  appellant  made  and  filed  an 
affidavit,  with  several  extracts  from  the  Daily  Oregonian 
and  Evening  Telegram  attached  thereto  as  exhibits,  in  sup- 
port of  it,  a  motion  to  postpone  the  trial  until  the  next 
term  of  court:  that  from  said  affidavit  and  exhibits  the 
court  was  fully  advised  that  the  public  mind  was  greatly 
influenced  and  prejudiced  against  him,  and  could  not  fail 
to  have  known  that  he  could  not  have  a  fair  and  impartial 
trial  at  that  term  of  court;  that  notwithstanding  said  facts 
the  court  overruled  the  motion  and  forced  him  to  trial,  in 
consequence  of  which  a  verdict  of  guilty  was  found 
against  him.  He  further  said  that  he  believed  that  the 
said  judge  was  so  influenced  by  the  course  pursued  by 
said  newspapers,  and  so  prejudiced  against  him,  that  he 
could  not  expect  an  impartial  trial  in  a  court  over  which 
he  presided;  that  he  believed  that  the  judge  was  in  great 
fear  and  dread  of  attacks  from  said  newspapers  if  he 
failed  to  pursue  a  course  which  would  meet  with  their 
approval;  and  that  such  dread  and  fear  would  prevent  him 
from  pursuing  an  independent  course  and  give  appellant  a 
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fsiT  trial.  A  farther  ground  for  his  belief  that  the  judge 
was  prejudiced  was,  that  when  he  was  called  into  court  to 
have  his  case  set  for  trial  the  last  time,  one  of  the  counsel 
on  his  former  trial  notified  the  court  that  the  senior 
counsel  who  had  conducted  his  former  defense  was  con- 
fined to  his  room  by  sickness  at  Tacoma;  that  another  of 
his  counsel  who  had  assisted  at  the  argument  of  the  case 
in  the  supreme  court  had  gone  to  San  Francisco,  and  that 
the  day  of  his  return  was  uncertain;  that  another  lawyer 
who  had  been  negotiated  with  to  assist  in  the  defense  was 
confined  at  home  by  sickness,  and  it  was  impossible  to 
know  when  he  would  be  able  to  attend  court.  The  court, 
however,  fixed  said  twelfth  day  of  February  for  the  trial, 
although  the  district  attorney  expressed  his  willingness 
that  it  should  be  fixed  for  a  week  later,  the  judge  saying 
that  in  view  of  the  business  on  the  docket  he  would  not 
change  the  time;  that,  as  appellant  was  informed  and 
believed,  there  was  business  on  the  docket  which  would 
have  occupied  the  whole  time  of  the  court  during  the 
week  asked  for,  and  he  believed  that  the  only  reason  why 
the  court  refused  to  allow  another  week  for  his  counsel  to 
prepare  his  case  was  that  he  was  influenced  by  his  preju- 
dice against  appellant  and  his  fear  of  attack  by  the 
newspapers;  that  he  believed  that  the  inhabitants  of  the 
county  were  so  prejudiced  against  him  that  he  could  not 
expect  a  fair  trial  therein;  that  in  addition  to  the  causes 
stated  in  his  affidavit  and  the  exhibits  thereto  attached, 
were  the  following:  After  his  second  trial  and  the  judg- 
ment was  entered  upon  the  verdict  of  the  jury,  that  he 
caused  the  case  to  be  appealed  to  the  supreme  court,  where 
the  judgment  was  reversed,  and  after  it  was  known  to  the 
Daily  Oregonianj  that  paper  attacked  the  decision  witii 
great  bitterness,  and  the  majority  of  the  court  which 
rendered  it;  which  attack  was  published  therein  on  the 
seventeenth  day  of.  December,  1889,  a  copy  of  which  is 
attached  to  the  afiidavit  and  made  a  part  of  it;  that  the 
effect  of  the  publication  was,  as  he  verily  believed,  to  still 
further  prejudice  the  inhabitants  of  the  county  against 
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him;  to  increase  the  fear  of  the  judge  of  the  court  that  he 
would  be  likewise  attacked  if  he  should  not  please  the  said 
newspapers  with  his  action;  that  the  Evening  Telegram^ 
under  date  of  February  4,  1890,  caused  to  be  published  in 
its  columns  an  article  relating  to  his  possible  application 
for  a  change  of  place  of  trial,  for  the  purpose,  as  he 
verily  believed,  of  forestalling,  as  far  as  possible,  any 
action  he  might  think  necessary  to  take  in  the  matter, 
and,  if  possible,  prevent  the  court  from  granting  such 
application,  if  made,  and  also  for  still  further  influencing 
and  prejudicing  the  inhabitants  of  the  county  against  him. 
A  copy  of  this  article  was  also  attached  to  and  made  a 
part  of  said  affidavit 

The  attorney  for  the  State  endeavored  to  controvert  the 
said  affidavit  by  the  affidavits  of  a  number  of  persons, 
stating  that  they  were  citizens  of  Multnomah  county,  and 
were  acquainted  with  many  other  citizens  thereof,  and 
believed  that  the  accused  could  have  a  fair  and  impartial  trial 
therein;  that  a  jury  could  be  selected  from  the  body  of  the 
county  who  would  not  in  any  manner  be  prejudiced  against 
him.  The  said  motion,  at  the  request  of  the  said  judge  of 
department  No.  2,  was  heard  before  the  judge  of  said 
court  who  presides  in  department  No.  1  thereof,  and  the 
same  was  denied.  When  the  case  came  on  for  trial  a  jury 
was  selected  from  three  hundred  names  drawn,  two  of  them 
having  been  taken  after  the  accused  had  exhausted  all  his 
peremptory  challenges.  Seven  of  the  jurors  drawn  stated 
upon  their  examination  for  cause  that  they  had  formed 
and  expi  sed  an  opinion  as  to  the  guilt  or  innocence  of 
the  accused,  and  one  of  these  was  allowed  to  sit  in  the 
case. 

Upon  the  trial  the  following  testimony  was  given  regard- 
ing the  circumstances  of  the  alleged  crime:  John  Bose 
testified,  in  substance:  That  he  was  in  the  employ  of 
Weber;  that  on  the  day  of  the  homicide,  the  tenth  day  of 
May,  1889,  he  started  with  the  deceased  to  go  to  their 
boarding  house  on  Alder  street  in  the  city  of  Portland; 
that  they  left  the  barber  shop  about  1  o*clock  P.  M.,  went 
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west  on  Alder  street,  and  at  the  comer  of  Second  and 
Alder  met  Mrs.  Weber  and  Miss  Walters  with  a  gentleman 
friend;  that  they  stopped  and  talked  with  them  five  or  ten 
minutes,  and  then  went  on;  on  the  northeast  corner  of 
Third  and  Alder  streets  they  met  Mr.  GuUixon,  and  Weber 
ordered  a  mat  from  him  to  put  in  front  of  the  boot-black 
stand  in  the  barber  shop.  They  then  started  across  Third 
street,  and  when  they  got  within  fifteen  or  twenty  feet  of 
the  edge  of  the  sidewalk,  on  the  west  side  of  Third  street, 
they  looked  up  and  noticed  the  accused  standing  at  the 
water-plug  at  the  northwest  comer  of  Third  and  Alder 
streets;  that  as  soon  as  they  noticed  him  he  said:  "Mr. 
Weber,  I  hear  you  have  been  round  town  looking  for 
me?"  In  reply  to  which,  Mr.  Weber  said:  "You  son  of  a 
bitch,  what  do  you  want  of  me?"  and  he  hardly  had  the 
words  out  of  his  mouth  when  Mr.  Olds  commenced  shooting. 
The  first  shot  missed  Weber,  the  second  one  struck  him  in 
the  back  of  the  neck,  and  as  he  was  falling  another  bullet 
struck  him;  and  after  he  was  down  Olds  walked  up  and 
shot  him  at  another  place,  and  then  stooped  over  and  shot 
him  in  the  back  of  the  head.  Five  shots  were  fired.  At 
the  time  Olds  accosted  Weber  he  was  standing  up  against 
the  water-plug,  and  had  his  Tight-hand  in  his  front  pants 
pocket,  in  which  he  had  the  pistol.  That  when  the  first 
shot  was  fired,  Weber  threw  up  his  right  arm  and  started 
to  go  round  the  corner  of  the  sidewalk.  There  was  an 
interval  between  the  first  and  second  shots  fired.  Witness 
supposed  that  a  cartridge  missed  fire  or  something  similar 
to  that.  After  Olds  fired  the  last  shot  he  walked  around 
Weber's  body,  looked  at  witness,  and  then  said:  *'Now, 
you  son  of  a  bitch,  I  suppose  you  will  go  round  looking 
for  me,''  and  then  walked  down  Third  street.  The  witness 
further  stated  that  Olds  was  about  two  feet  from  Weber 
when  he  shot  him  in  the  neck;  and  upon  hi§  cross-exami- 
nation, stated  that  when  Olds  spoke  to  Weber  the  latter 
reached  his  left  hand  up  to  his  pants  pocket;  that  he  was 
probably  five,  six  or  seven  feet  from  him  at  the  time  be 
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answered  Olds;  that  he  was  putting  his  hand  in  his  pocket 
while  he  was  addressing  Olds. 

H.  F.  Gullixson  testified,  in  substance:  That  he  saw 
Weber  at  the  time  referred  to  by  witness  Bose ;  that  he 
had  got  down  a  short  distance  from  the  lower  crossing  of 
Third  and  Alder  streets  and  turned  around  and  looked 
toward  the  upper  corner  of  said  streets  and  saw  a  man 
fall  headlong  on  his  face  with  his  hands  out.  He 
fell  in  a  line  with  the  curb.  As  he  fell  witness  saw 
another  man  standing  over  him  with  a  pistol,  shooting. 
Between  the  first  and  second  shots  there  was  probably 
a  little  more  time  elapsed  than  between  the  other 
three  shots.  Witness  only  saw  when  the  man  f elL  Did 
not  see  the  first  shot  fired.  Being  on  his  wagon  and 
driving  away,  his  attention  was  called  from  hearing  the 
report  of  the  first  shot.  He  indicated  the  manner  of  the 
shooting  by  snapping  his  fingers  for  the  period  of  time  of 
about  five  seconds.  He  identified  the  accused  as  being  the 
man  who  did  the  shooting  and  Weber  the  man  who  was 
shot.  He  stated  that  after  accused  shot  Weber  he  turned 
around  and  walked  upon  the  sidewalk  with  his  pistol  in 
his  hand,  and  put  it  into  his  pocket,  and  then  took  his 
handkerchief  out,  took  his  hat  off,  wiped  the  lining  and 
his  brow,  put  the  hat  on  and  his  handkerchief  in  his  pocket 
and  started  to  walk  down  the  upper  side  of  Third  street 
between  Alder  and  Washington.  Witness  said  he  did  not 
notice  that  he  was  excited,  "except  you  might  say  so  from 
perspiring."  The  witness  further  testified  that  he  saw  the 
accused  as  he  was  walking  to  the  jail  with  Mr.  Hacheney; 
that  he  walked  past  witness'  store  on  the  opposite  side  of 
the  street;  that  he  did  not  appear  to  be  excited;  that  he 
walked  along  very  quietly  with  Mr.  Hacheney. 

M.  G.  Griffin  testified,  in  substance:  That  he  resided  in 
Portland  and  was  a  real  estate  investment  agent;  that 
about  one  o'clock  in  the  afternoon  of  the  tenth  day  of  May, 
1889,  he  was  on  the  east  side  of  Third  street  about  eighty 
feet  from  the  comer  of  Alder,  and  from  ninety  to  one 
hundred  feet  from  the  water- plug  in  question;  that  he 


401  Stats  t;.  Oldb.  [Sup.  Ct. 

BUtemant  of  ftctk 

heard  a  shot  which  attracted  his  attention;  that  before  he 
could  locate  it  two  or  three  shots  were  fired.  He  then  saw 
the  accused,  when  the  fourth  shot  was  fired,  '*  stoop  over 
a  prostrate. form  and  very  deliberately  shoot  into  the  body, 
the  back  of  which  was  toward  him.  He  shot  again;  then 
the  accused  looked  at  the  body  very  calmly,  walked  a  step 
or  two,  threw  back  a  part  of  his  coat,  put  in  his  revolver, 
then  put  his  hand  behind  his  back  and  took  out  a  handker- 
chief (as  calmly  as  I  am  doing  it  now),  took  off  his  hat^ 
wiped  his  brow,  wiped  his  hat,  and  at  the  same  time  he 
walked  around  the  body  and  looked  at  it  a  couple  of  times; 
then  he  put  on  his  hat  and  walkcl  north  on  Third  street 
very  slowly;  then  he  commenced  to  quicken  his  step,  and 
several  spectators  gathered  and  said  this  man  ought  not 
to  be  allowed  to  go";  that  witness  ran  across  the  street 
and  put  his  hand  on  the  shoulder  of  the  accused  and  told 
him  he  thought  he  ought  to  go  to  the  city  jail ;  then  Mr. 
Hachency  said  he  would  take  him  down,  and  the  accused 
said  he  would  go  with  him. 

Milton  Weidler  testified,  in  substance:  That  he  was 
secretary  of  the  Portland  fire  department,  and  that  was 
his  business  and  occupation  in  May  last ;  that  he  was  not 
acquainted  with  the  defendant  Charles  Olds,  or  Sandy 
Olds;  that  he  had  seen  him;  that  he  saw  him  about  four 
or  five  days  before  the  shooting  of  Weber  in  front  of  the 
Magnolia  restaurant;  that  as  witness  was  going  into  a 
restaurant  there  were  four  or  five  persons  standing  just 
outside  of  the  entrance,  and  as  witness  came  up  one  party 
mentioned  Olds'  name;  that  he  did  not  know  whether  it 
was  an  introduction  or  not,  and^  in  looking  around  he  saw 
the  accusad;  that  that  was  all.  The  witness  was  then 
asked:  If  about  one  o'clock  on  May  10th  lasb  he  saw  the 
accused,  and  where  it  was  he  saw  him?  To  which  the 
witness  answered:  '*No,  sir;  I  won't  swear  that  I  saw 
him." 

Witness  was  then  asked  the  following  question:  *'8tate 
if  you  saw  any  one  upon  that  day  at  the  corner  of  Alder 
and  Third?"    The  question  was  objected  to  by  defondant's 
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counsel  unless  there  was  testimony  tending  to  show  and 
identify  the  defendant;  whereupon  the  counsel  for  thy 
State  said:  "We  will  bring  it  directly  home  by  this  vere 
witness."  The  court  thereupon  overruled  this  objection, 
and  the  defendant  excepted  to  the  ruling.  The  witness 
then  answered;  •*!  left  the  Magnolia  restaurant  about  one 
o'clock,  ♦  ♦  ♦  and  passed  down  Alder  street,  and  there 
was  a  man  standing  in  close  proximity  to  that  fire-plug 
there.  I  paid  no  particular  attention  to  him  and  passed 
on,  and  I  noticed  that  he  was  a  heavy-set  man,  «nd  his 
back  was  toward  me  as  I  passed  on  down,  and  I  went  on 
down  Third  street  to  Washington."  Witness  further  said 
that  he  "did  not  particularly  observe  the  color  of  the  per- 
son's hair  and  his  clothing;  merely  noticed  that  there  was 
a  heavy-set  man  standing  there";  that  was  all  he  noticed; 
that  he  passed  on  down  Washington  street  on  the  north 
side  of  it,  and  that  when  about  half  way  between  Third  and 
Second,  a  boy  came  running  along,  and  the  shooting  was 
spoken  of;  the  boy  said  Olds  shot  Weber.  The  defendant 
objected  to  what  the  boy  said.  The  witness  then  went  on 
to  say  what  occurred  to  him,  and  an  objection  was  inter- 
posed on  the  part  of  the  defendant  The  counsel  for  the 
State  then  asked  the  following  question:  "Just  state  that 
as  to  what  party  was  standing  there?"  which  was  objected 
to  by  defendant  Whereupon  the  court  said:  "I  think 
he  may  state  it";  to  which  the  defendant  excepted. 
(Counsel  for  defendant  then  objected  to  the  witness  stating 
what  occurred 'to  him  at  the  time;  to  which  the  court  said: 
'••Very  well;  answer."  Defendant  excepted.  The  witness 
then  said:  "Shall  I  uiswer  what  I  said?"  to  which  the 
court  replied:  "Yes;  answer  the  question."  The  witness 
then  proceeded  to  say:  "The  boy  said  Olds  shot" — 
when  an  objection  was  interposed  on  the  part  of  the 
defendant  as  to  what  the  boy  said;  whereupon  the  court 
remarked  as  follows:  "What  occurred  to  you  is  what  yon 
were  to  state;  what  you  said  at  that  time."  CJounsel  for 
the  defendant  objected  to  what  the  witness  said  at  that 
time  for  the  reason  that  it  was  incompetent^  immaterial 
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and  hearsay.  The  court  overruled  the  objection,  the 
defendant  excepted,  and  the  witness  answered  as  foUows: 
"  I  said  to  this  friend  of  mine,  *  I  believe  that  Olds  was 
standing  on  the  corner  when  I  passed  by.' "  The  witness 
further  stated  that  he  did  not  know  anything  that  caused 
him  to  believe  it.  He  was  then  asked  by  the  counsel  for  the 
State  what  his  impression  was  as  to  the  person  that  was 
standing  there  nt  the  time;  which  question  was  objected 
to  by  the  defendant's  counsel  as  incompetent.  The  court 
overruled  the  objection,  and  the  defendant  excepted  to  the 
ruling.  The  witness  then  answered  that  he  merely  coupled 
the  fact  of  a  man  standing  there  with  the  tragedy  occur- 
ring  a  few  minutes  afterwards;  that  he  coupled  the  two  as 
any  one  would,  and  merely  said  that  he  believed  that  Olds 
was  standing  there  as  he  came  down;  that  he  did  not  pay 
any  particular  attention  to  the  man  as  he  stood  there; 
that  witness  was  merely  passing  by  and  saw  the  figure  was 
there.  He  was  a  heavy-set  man,  but  "  I  would  not  be 
willing  to  swear  that  I  noticed  his  complexion." 

Blanche  Martin  testified,  in  substance:  That  she  had 
been  residing  in  the  city  since  1881;  tliat  she  remembered 
the  circumstances  of  the  shooting  on  the  tenth  of  May, 
1889;  that  she  was  at  the  time  on  Third  street,  between 
Washington  and  Alder;  was  coming  up  Third  street;  that 
she  heard  a  shot,  but  did  not  know  it  was  a  pistol  shot, 
nor  pay  any  attention  to  it;  then  saw  theconfusion  around; 
looked  up  and  saw  a  man  just  fall,  and  then  saw  another 
stoop  over  him  and  fire  three  shots  when  he  was  already 
down  lying  on  his  face;  that  there  were  three  shots  fired 
into  his  body;  that  after  he  had  done  that  he  stepped  on 
to  the  sidewalk,  took  his  hat  off,  wiped  his  brow  and  his 
hat  and  then  walked  down  Third  street.  Would  not  swear 
that  the  accused  was  the  man  she  saw  at  the  time. 

C.  E.  Hoxie  testified,  in  substance:  That  he  was  police 
officer  of  the  city  on  the  tenth  day  of  May,  1889,  and  was 
acquainted  with  the  accused;  that  he  had  a  conversation 
with  him  on  the  way  from  the  police  station  to  the  county 
jail;  that  when  we  got  nearly  up  to  the  corner  of  Third 


July,  1890.]  State  v.  Olds.  407 

Btotement  of  fikcta. 

and  Alder,  he  said:  "This  is  the  place,  I  was  walking 
up  Third  street  with  my  hands  in  my  pocket  and  my  head 
down,  and  when  I  got  near  to  the  coruer  I  looked  and  saw 
Weber  on  the  crossing  of  Third  street.  When  I  saw  hiin 
I  said:  *Mr.  Weber,  I  understand  you  have  been  looking 
for  me?'  And  Weber  said:  *What  do  you  want  of  me?' 
Weber  went  down  with  his  hand  toward  his  pocket,  and  I 
never  waited.  I  pulled  my  gun  and  began  shooting.  The 
first  shot  I  missed  him.  Weber  put  up  his  arm  and  I 
reached  over  and  shot  him  in  the  neck  and  he  fell,  and  I 
shot  him  again." 

J.  F.  Clark,  a  book-keeper  residing  in  Portland,  testified, 
in  substance:  That,  on  the  tenth  day  of  May,  1889,  about 
one  o'clock  p.  m.,  while  on  his  way  from  his  house  to  the 
store,  after  ho  got  past  Third  street  about  fifty  feet  he 
heard  the  quick  crack  of  pistol  shots;  that  ho  turned 
around,  and  just  as  he  turned  saw  the  accused  step  ofTtho 
sidewalk  and  fire  two  shots  into  the  body  of  another  man. 
The  body  was  lying  close  to  the  curb,  the  feet  toward  the 
curb  and  the  face  lying  in  the  dust  toward  Alder  street. 
The  accused,  after  he  fired  those  shots,  walked  right 
around  the  head  of  tne  body,  took  his  handkerchief  out 
and  wiped  his  brow,  also  wiped  his  hat,  luid  then  placed  it 
on  his  head  and  walked  off  down  Third  street.  Tl)at  it 
looked  to  him,  the  distance  he  was  away,  as  though  ho  did 
it  pretty  cool. 

Mrs.  Weber,  wife  of  the  deceased,  testified:  That  she 
and  her  husband  boarded  at  the  Magnolia  restaurant  on 
Alder  street;  that  they  had  been  boarding  there  about  six 
months;  that  she  knew  the  accused  by  sight,  and  that  he 
knew  they  were  boarding  there;  that  he  had  seen  them 
going  in  and  out  of  there  frequently.  Witness  also  testi- 
fied that  her  husband's  right  hand  was  crippled,  and  that 
when  walking  in  the  street  he  most  always  carried  it  in 
his  pocket;  that  she  had  been  married  to  deceased  about 
two  years;  that  he  had  a  former  wife,  but  she  had  obtained 
a  divorce  from  him. 

M.  C.  Sullivan  testified,  in  substance:  That  luo  was  a 
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detective  by  occupation  and  resided  In  Portland;  that  he 
had  business  at  Freeborn's  store,  between  Washington  and 
Alder  streets  on  the  west  side  of  Third;  that  he  was 
leaving  the  store  when  he  saw  Olds,  just  before  the  homi- 
cide; that  he  (Olds)  was  moving  toward  the  comer  very 
slowly,  perhaps  fifty  feet  from  the  corner,  perhaps  further; 
that  he  had  his  face  turned  like  as  though  he  was  looking 
toward  Second  street,  going  along  ina  very  slow  gait;  thi^ 
witness  walked  down  on  Washington  street,  when  he  heard 
the  shot;  that  the  distance  he  walked  from  the  time  he  saw 
Olds  until  he  heard  the  shot  was  about  two  hundred  feet; 
that  he  has  walked  it  since  in  a  minute  and  a  half;  that  he 
was  in  a  hurry  after  leaving  Freeborn's  and  walked  pretty 
fast. 

Charles  Sliter  was  called  as  a  witness  on  the  part  of  the 
State  and  testified,  in  substance:  That  he  was  one  of  the 
proprietors  of  the  Crystal  Palace  saloon;  that  Olds* 
business  was  that  of  running  the  Olympia  club-rooms  up 
stairs  over  the  Palace  saloon;  that  the  business  belonged 
to  an  association  of  which  Olds  was  the  principal  party; 
that  witness  was  the  lessee  of  the  building  and  leased  the 
club-rooms  to  the  association,  the  managers  of  which  were 
Olds  and  Prank  Lynch;  that  witness'  saloon  furnished  the 
liquor  for  the  association's  rooms;  that  on  the  morning  of 
the  shooting,  somewhere  in  the  neighborhood  of  eleven 
o'clock,  Weber  and  a  Mr.  Drugan  came  to  the  Palace 
saloon  and  had  a  drink.  **Mr.  Weber  said  to  me:  *I 
suppose  you  heard  about  the  trouble  I  had  the  other  day.* 
I  said,  *Yes.'  *Well,'  he  says,  *I  broke  some  glassware 
and  done  other  damage  here;  whatever  it  is  I  will  pay  for 
it*  I  told  him  there  was  no  pay  so  far  as  that  w^as  con- 
cerned; it  was  all  right;  the  trouble  in  the  house  I  cared 
more  about  than  anything  else.  'Well,*  he  says,  *I  came 
up  to  day — this  morning;  I  want  to  talk  to  you  about  this 
red-headed  son  of  a  bitch  up  stairs.  I  know  he  is  running 
a  game  up  there,  and  he  shall  not  do  business  in  the  town 
while  I  am  in  it.'  And  with  that  I  was  busy  and  stopped 
talking,  and  our  conversation  went  on  at  intervals,  broken 
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like,  because  i>eople  were  coming  in  and  out  all  the  time, 
and  I  was  behind  the  bar  and  had  to  do  the  work.  And 
finally  Mr.  Weber  said  to  me  he  would  come  over  again 
when  I  was  at  leisure.  'Anyway,'  said  he,  *I  am  going  to 
have  him  vagged  to  day,  and  I  will  see  what  I  can  do  with 
him.'  So  somebody  else  came  in,  and  he  stepped  over  to 
^  a  writing  desk  in  the  corner  of  the  room.  Mr.  Drugan  was 
with  him.  They  carried  on  a  conversation.  I  was  quite 
busy  at  that  time,  and  Mr.  Weber  called  out  to  me  and 
said:  'I  see  you  are  busy;  I  will  see  you  again  after 
awhile' ;  and  he  went  out. "  The  witness  then  said  that  just 
about  noon  he  went  out  of  the  saloon  to  go  to  his  up-town 
place.  The  witness  continued  his  testimony  as  follows: 
*'I  went  out  and  was  looking  for  a  street  car,  and  just  as  I 
stepped  out  of  the  frcmt  door  Mr.  Olds  came  up,  and  I 
said,  'good  morning,*  and  he  said,  'good  morning;'  and  he 
says  to  me,  *I  understand  Weber  has  been  around  again.' 
I  says,  'Yes;  he  was  here  and  he  is  pretty  hot,  and  he  talks 
pretty  bad';  and  I  told  him  about  the  conversation  we  had, 
and  told  him  also  about  his  having  him  vagged.  I  then 
told  Mr.  Olds  that  I  thought  the  best  thing  he  could  do  was 
to  keep  quiet  or  to  go  away  awhile;  go  away  somewhere 
until  the  thing  quieted  down;  and  it  probably  could  be 
settled  satisfactorily  in  someway.  Mr.  Olds  says:  'Well, 
I  will  tell  you;  if  you  think  I  am  any  detriment  to  the 
house,  I  would  rather  go  away.'  'Well,' I  says,  'that  is 
my  judgment;  I  think  you  had  better  go  away  for  awhile,' 
«nd  at  that  the  car  came  along  and  I  jumped  on  the  car, 
and  that  was  our  last  conversation."  The  witness  also 
testified  that  Weber  had  been  at  the  Crystal  Palace  saloon 
several  times  before  this  inquiring  for  Olds  and  "looking" 
for  him,  and  that  this  was  what  Olds  referred  to  when  he 
said  he  understood  Weber  had  been  there  again;  that 
Weber  threatened  to  inform  on  the  house;  said  that  he 
(Olds)  should  not  do  any  business  while  he  (Weber)  was  in 
town;  that  he  would  inform  against  the  house  and  against 
Olds  for  carrying  on  a  gambling  game;  that  he  thought  to 
that  extent  Olds  was  a  detriment  to  the  house;  that  he  did 
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not  want  any  trouble  there;  that  the  business  was  carried 
on  by  the  Olympic  association;  that  it  was  an  incorporated 
instltutioA.  The  witness  also  testified,  against  the  objec- 
tion of  counsel  for  the  accused,  that  he  (witness)  was  the 
responsible  man  in  the  association. 

The  State  thereupon  rested. 

The  accused  did  not  deny  the  killing,  but  claimed  and 
attempted  to  prove  that  it  was  done  in  self-defense. 

E.  A.  Post,  a  witness  for  the  defense,  testified,  in  sub* 
stance:  That  he  resided  in  Portland;  that  he  had  no 
occupation  at  present;  that  he  had  just  left  the  hotel 
business;  was  one  of  the  proprietors  of  the  Oilman  House; 
was  acquainted  with  Weber;  that  the  latter  had  a  place  of 
business  fifty  feet  from  the  Oilman  House  in  1883  or  1884; 
that  he  always  considered  him  a  person  disposed  to  be 
quarrelsome,  vicious,  irritable  and  dangerous;  that  he 
(witness)  used  to  drive  a  soda  wagon  and  was  in  his 
(Weber's)  place  every  morning;  knew  there  was  a  dis- 
turbance there  several  times,  and  they  all  seemed  to  blame 
Mr.  Weber  for  it.  His  reputation  was  that  of  a  person 
who  would  shoot;  had  seen  him  carry  a  pistol;  seen  hinoi 
take  a  pistol  out  of  his  drawer  and  put  it  in  his  pocket 
when  he  went  off  watch  (meaning  when  Weber  left  his 
saloon  for  any  length  of  time);  would  not  swear  that  it 
was  the  pistol  shown  him  in  court,  but  stated  that  it  was 
one  like  that. 

0.  W.  Holsapple  testified,  in  substance:  That  he  was  a 
police  officer  of  the  city  and  acquainted  with  Weber  in  his 
life-time;  that  he  had  the  reputation  of  being  very  quar- 
relsome and  disagreeable  to  get  along  with«  and  that  h« 
wood  shoot.  Counsel  for  the  State,  upon  the  cross-exami- 
nation of  the  witness,  showed  that  the  latter  had  arrested 
Weber  several  times  for  gambling,  and  attempted  to  show 
that  the  persons  whom  he  had  heard  speaking  concerning 
Weber's  character  had  done  so  from  the  fact  that  Weber 
claimed  that  the  police  officers  should  not  interfere  with 
him  in  carrying  on  a  gambling  business  while  they  i>er- 
mitted  others  to  do  so;  and  did  show  that  upon  one 
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occasion  when  he  arrested  Weber  for  gambling  that  Weber 
told  him  that  if  he  would  go  with  him  to  atertain  place 
be  would  show  him  where  there  was  gambling,  nud  that 
the  witness  told  Weber  that  one  at  a  time  was  all  he  could 
handle;  that  after  he  took  him  down  to  the  station  that  he 
would  see  if  there  was  gambling  going  on  at  other  places, 
but  did  not  arrest  anyone  then,  not  at  that  particular  time. 
William  Summers  testified,  in  substance:  That  he  was 
acquainted  with  Weber;  knew  him  in  the  winter  of  1881; 
first  became  acquainted  with  him  in  Laramie  City, Wyom- 
ing Territory;  used  to  be  very  intimate  with  him;  was  in 
his  employ  both  in  Wyoming  Territory  and  Portland;  in 
the  latter  place  about  nine  months  and  in  the  former  place 
about  three  months;  that  Weber  was  engaged  in  the  saloon 
and  gambling  business;  that  his  reputation  was  bad;  that 
he  was  believed  among  those  with  whom  he  associated, 
and  understood  generally  to  be  one  who  would  shoot;  that 
he  and  Olds  were  not  on  friendly  terms;  that  he  heard 
him  say  at  the  corner  of  First  and  Alder  streets,  Portland, 
more  than  a  year  ago,  something  about  a  ''  big  son  of  a 
bitch:  some  people  were  bigger  sons  of  bitches  than 
others — back-cappers";  that  he  (witness)  turned  around 
and  said,"  What  do  you  mean"?  and  Weber  said,** I  mean 
that  big  red-headed  son  of  a  bitch  standing  there,"  refer- 
ring to  Olds;  that  Olds  turned  and  walked  around  the 
corner  of  the  sidewalk  out  of  the  way;  that  Weber  was 
in  the  habit  of  carrying  a  pistol  in  front  of  him,  inside  his 
pants;  that  the  pistol  in  court  is  the  same  kind  of  a  pistol 
be  used  to  carry;  that  he  had  seen  him  handle  it  with  both 
his  right  and  left  hand;  that  his  right  hand  was  drawn  up 
and  he  could  not  open  it  to  the  full  extent;  that  he  had 
seen  him  take  a  gun  in  this  hand  (referring  to  a  pistol); 
that  Weber  told  him  that  he  had  braked  on  the  Union 
Pacific  railroad  between  Laramie  City  and  Green  River, 
and  between  Laramie  and  Rawlins,  Wyoming  Territory; 
that  his  reputation  there  was  bad.  Witness  said,  on  his 
cross-examination,  that  he  came  to  this  country  with 
Weber,  and  that  the  latter  paid  his  way  out  here;  that  he 
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Tvas  a  pretty  good  man  when  he  came  here;  that,  as  a  man 
to  work  for,  he  so  regarded  him;  that  he  never  had  any 
trouble  with  him  but  once,  and  that  settled  it  between  as 
two;  that  he  could  not  say  that  he  testified  on  the  former 
trial  that  Weber's  bad  reputation  arose  out  of  an  order 
that  gambling  should  not  be  allowed  on  the  first  floor,  and 
of  his  declaration  that  if  gambling  was  not  allowed  on  the 
first  floor  it  should  not  be  allowed  on  any  floor;  that  his 
reputation  became  worse  after  that  time  than  it  was  before; 
but  that  was  not  the  first  that  started  it;  that  Weber  was 
interested  with  Jacob  Weber,  Paul  Puray,  Isaac  Gratlon, 
and,  he  thought,  James  Furay,  in  the  Brunswick  billiard 
hall — a  gambling  house  and  saloon;  that  witness  was  work- 
ing there  at  the  time,  could  not  say  that  his  repiitation 
among  those  people  was  good;  that  he  had  been  closed  op 
in  his  gambling  house  previous  to  that  time;  thai  his 
gambling  house  on  the  corner  of  First  and  Alder  had  been 
closed  by  the  authorities,  and  after  that  he  went  into  bust- 
noss  with  Jacob  Weber,  Gratton,  Furay  and  Vernon;  that 
he  had  heard  men  in  his  profession  sa^f  that  his  reputation 
-^  OS  bad;  but  could  not  say  that  rt  was  any  worse  after  he 
left  the  Brunswick  billiard  hall  than  it  was  previous  to 
that  time;  that  he  was  considered  by  men  in  his  profesaioii 
a  dangerous  man;  that  he  would  use  a  gun,  pistol,  knife, 
poker,  or  anything  else;  that  everybody  at  the  Brunswick 
billiard  hall  who  was  interested  in  the  house  had  no  \a9e 
for  him;  that  there  was  more  or  less  rivalry  between  him 
and  them;  they  were  engaged  in  the  same  kind  of  business; 
that  witness  was  ''now"  a  saloon  man  at  Aberdeen,  W.  T. 
Joseph  Day  testified,  substantially:  That  he  was  a 
police  officer  in  Portland,  and  had  been  such  since  the  fint 
of  August,  1888,  and  had  been  such  officer  at  a  tinoe 
previous  to  that;  that  he  knew  Weber's  general  reputation 
for  being  a  violent,  vicious  and  dangerous  person;  that  it 
was  bad— a  quarrelsome  man;  that  he  knew  Olds;  that 
he  had  a  conversation  with  Weber  about  two  days  before 
the  shooting  occurred.  **I  saw  him  as  I  was  go'mg  down 
Third  street.     He  was  walking  up  the  street     I  looked  at 
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him  and  sajs,  'Tou  look  from  the  looks  of  your  eye  as  if 
you  had  been  having^  a  scrape.'  He  says,  'Yes;  the  son  of 
a- bitch'  that  did  that^— I  will  make  him  jump  off  the  wharf, 
or  the*  dock*;  I  don't  remember  which  words.  I  says, 
*Weber,  if  I  were  you  I  would  not  have  any  trouble  about 
anything  like  that;  it  won't  do  any  good  to  make  any  talk 
lik^  that..'  He  says,  'I  will  kill  the  son  of  a  bitch  on  sight ' 
I  says,  *Wfeber,  yeu  hadn't  ought  to  talk  that  way.  You 
know  I  am  a  police  officer,  and  that  is  not  very  good  talk 
for  you  to  make,  because  if  this  man  should  hear  it  he 
might  not  give  you  an  opportunity  to  do  that'  *Well,'  he 
saidv  'it  don't  make  any  difference  to  me  whether  he  does 
or  not,'  And  I  walked  away  and  went  down  to  the  station." 

J.  R  Watson  testified,  in  substance:  That  he  was  a 
captain  in  the  police  force,  and  had  been  a  police  officer 
for  twelve  or  fourteen  years;  that  Weber's  reputation  was 
bad,  and  that  Olds'  reputation  in  the  community  as  a  peace- 
able, quiet  citizen,  was  good. 

J.  M.  Oilman  testified,  in  substance:  That  he  lived  in 
P<Mrtland;  was  a  steamboat  man,  and  owned  the  Oilman 
House;  that  he  knew  Weber,  and  that  his  reputation  was 
bad. 

John  Minto  testified,  in  substance:  That  he  resided  in 
Portland,  and  that  he  saw  the  fight  which  occurred 
between  Weber  and  Olds  a  few  days  before  the  homicide; 
that  he  was  standing  on  the  sidewalk  in  front  of  the  Crystal 
Palace  saloon.  ''Olds  was  standing  on  the  edge  of  the 
platform  in  front  of  the  saloon,  with  his  face  towards  the 
street,  leaning  on  a  small  cane.  Weber  passed  directly 
behind  Olds  and  looked  into  the  saloon,  and  turned  around 
and  came  to  Olds  from  behind,  ran  against  him  and  pushed 
him  off  the  platform  on  to  the  sidewalk.  Olds  dropped 
the  cane  and  hit  Weber  in  the  face;  hit  him  two  or  three 
times.  After  the  first  lick  Weber  threw  up  his  hands  to 
his  face,  and  Olds  hit  him  three  or  four  times  about  that 
time.  They  scuffled  a  short  time.  Weber  seemed  to  stoop 
down  and  got  both  hands  up  to  his  face  and  started  for  the 
saloon  door.     Olds  was  on  the  back  of  his  neck  and  hit 
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him  once  or  twice  in  the  neck  and  back  of  the  head,  bnt 
both  went  against  the  door,  pushed  it  open  and  went 
inside.  As  soon  as  the  doors  were  open  Weber  started  to 
the  bar,  evidently  to  get  hold  of  tumblers,  Olds  still  having 
hold  of  him;  but  he  got  to  the  counter  and  got  hold  of  two 
or  three  tumblers  and  stepped  back.  Olds  let  go  of  him, 
turned,  almost  facing  him,  and  said:  'Throw  it,  you  son 
of  a  bitch;  you  don't  dare  to  throw  it.*  That  was  the  first 
word  spoken  from  the  time  they  commenced.  Weber 
threw  one  of  the  tumblers  at  Olds  and  missed  him,  and 
Olds  hit  him  again;  and  as  Weber  stooped  to  pick  up  one 
of  the  tumblers  he  had  dropped  after  he  threw  the  first 
one,  Olds  again  hit  him.  By  this  time  they  had  clinched; 
were  scuffling  and  went  over  the  left  side  against  the  wall. 
The  bar  tender  then  interfered  and  said:  'Don't  knock 
those  pictures  off  the  wall. '  They  both  seemed  to  be  pretty 
well  out  of  breath,  and  separated.  No  one  interfered  to 
any  great  extent  before  they  were  separated.  Neither  of 
them  was  knocked  down.  Weber  threw  the  glass  with  his 
left-hand.  Witness  called  his  attention  to  it  in  talking 
to  him  afterwards;  told  him  he  did  hot  know  he  was 
left-handed  before."  Witness  further  stated  that  he  was 
a  real  estate  man;  that  he  had  formerly  been  sheriff*  of 
Marion  county. 

Frank  Summers,  bar  tender  at  the  Oilman  House,  testi- 
fied, in  substance:  That  about  a  year  before  he  heard 
Weber,  in  front  of  the  Brunswick  billiard  hall,  about  the 
time  he  was  arrested,  say  to  Olds:  *'You  dirty  son  of  a 
bitch,  I  have  got  it  in  for  you;  you  are  the  cause  of  this." 
Olds  said  to  him,  **Keep  away  from  me;  I  do  not  want 
anything  at  all  to  do  with  you."  **And  he  started  to  walk 
away  from  Weber,  and  the  latter  followed  him  up  and 
kept  talking  to  him  in  that  way."  Witness  also  testified 
that  Weber's  reputation  was  not  very  good;  that  he  had 
heard  that  he  would  use  a  gun;  that  Olds'  reputation  was 
good. 

Paul  Furay  testified  that  he  resided  in  Portland;  that  he 
had  been  bar  tender  for  Weber;  that  he  was  acquainted 
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with  his  general  reputation  as  a  vicious,  quarrelsome, 
dangerous  person,  and  that  it  was  bad;  that  after  the  fight 
they  had  at  the  Crystal  Palace  saloon  he  told  witness  up 
at  his  room  that  it  was  not  over  yet;  that  he  would  be  fixed 
for  him  the  next  time  he  saw  him,  and  identified  the  pistol 
in  court  as  the  same  one  Weber  used  to  carry. 

Albert  Bichster  testified  that  he  was  a  bar  keeper;  had 
been  living  in  Portland  ten  years;  knew  Weber  in  his  life- 
time and  was  acquainted  with  Olds;  that  on  and  just  prior 
to  the  tenth  day  of  May,  1889,  he  was  at  the  Crystal 
Palace  saloon ;  that  he  recollected  the  fight  which  occurred 
between  Olds  and  Weber  in  the  early  part  of  May  at  the 
saloon,  but  was  not  present  at  the  time;  that  Weber  was 
there  about  half  a  past  five  o'clock  of  that  day;  that  he 
came  in  and  asked  how  many  glasses  were  broken,  and  that 
he  (witness)  referred  him  to  Mr.  Watson;  that  he  then 
inquired  where  Olds  was,  referring  to  him  in  his  usual 
style  of  designating  him,  and  said,  '*!!  he  is  up  stairs,  call 
him  down;  I  will  make  him  leave  town;  I  will  do  him  up; 
I  will  make  him  jump  into  the  river.'*  That  that  was  the 
day  before  the  shooting.  That  he  came  back  that  evening 
about  eleven  o'clock  and  asked  witness  the  same  question 
again;  said  he  could  not  work  in  this  town;  that  witness 
communicated  to  Olds  that  Weber  had  been  looking  for 
him  and  told  him  what  Weber  had  said ;  that  he  had  never 
spoken  six  words  to  Weber,  but  had  always  heard  that  his 
general  reputation  was  bad;  that  Olds'  reputation  as  a 
qtilet,  peaceable  person  was  good.  That  evening  when 
Olds  came  down  from  up  stairs  he  waited  until  I  closed  up 
the  saloon;  it  was  one  o'clock;  that  Prank  Lynch  and  he 
(witness)  walked  home  together  and  that  Olds  was  with 
them  and  on  the  inside;  they  walked  up  Washington  street 
to  East  Park,  where  they  left  him  (Olds),  and  he  went  up 
East  Park;  that  L3mch  told  Olds  that  he  had  better  get  in 
the  center;  that  Weber  might  be  around  one  of  ''tha^e 
corners,"  and  that  Olds  stepped  between  Lynch  and  witness 
and  walked  up  Washington  street 

Edward  Holman,  the  undertaker,  who  took  charge  of 
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Weber's  body,  testified  that  he  saw  a  pistol  after  they  had 
raised  the  body  from  the  sidewalk;  it  was  lying  down  on 
the  sidewalk;  that  in  raising  the  body  up  he  thought  that 
the  pistol  was  lying  right  underneath  him;  that  he  put  a 
tag  on  it  and  gave  it  to  Sheriff  Kelly;  could  not  tell  whether 
the  pistol  was  lying  there  or  dropped  down  there  when  the 
body  was  picked  up;  thought  the  pistol  was  very  similar 
to  the  one  in  court;  that  it  was  loaded.  Witness  also 
stated  that  there  was  a  brass  weight  found  there  at  the 
place  about  the  size  of  an  iron  weight  for  scales  marked 
200  pounds. 

Penumbra  Kelly,  sheriff  of  the  county,  testified  that  the 
pistol  in  court  was  the  same  one  got  from  Edward  Holman; 
that  it  was  loaded  at  the  time  he  received  it 

David  Campbell  testified  that  he  resided  in  Portland,  and 
on  the  tenth  day  of  May,  1889i  was  there;  that  he  was 
driver  in  the  fire  department,  and  acquainted  with  Olds; 
that  at  the  time  the  shooting  took  place  he  was  on  Fourth 
and  Alder  exercising  the  horses,  riding  horseback ;  that 
just  previous  to  that  he  had  been  right  where  the  shooting 
was  done;  that  he  was  well  acquainted  with  Olds,  but  did 
not  see  him  there;  would  have  known  him  if  he  had  seen 
him;  that  it  was  just  long  enough  for  him  to  go  from  there 
to  Washington,  up  Washington  to  Fourth,  up  Fourth  to 
Alder,  before  the  shooting  occurred;  that  the  horses 
trotted  all  the  way. 

Frank  E.  Richardson  testified,  among  other  things,  tha^ 
he  saw  Olds  coming  up  Third  street  just  before  the 
shooting,  and  also  saw  Weber  and  Bose  crossing  the  street; 
did  not  pay  much  attention  to  them  until  he  heard  a  shot 
fired ;  that  Weber  and  Bose  had  not  got  off  the  curb  on 
Alder  street  when  witness  first  saw  them ;  that  when  he 
looked  up  after  the  shot  was  fired  he  saw  Weber  standing 
on  the  crossing  on  w^st  side  of  Third  where  it  intersects 
Alder ;  that  he  went  over  and  helped  pick  him  up  after  he 
was  shot;  that  he  saw  a  brass  stopper  or  plug  in  the  street 
under  him  when  he  lifted  him  up;  that  he  saw  a  pistol; 
Mr.  Holman  picked  it  up;  that  he  was  put  in  jail  as  a  witness 
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for  the  State,  and  was  held  until  the  trial  of  Olds  began; 
that  he  was  not  called  on  either  trial  as  a  witness  for  the 
State. 

M.  J.  Kochman  testified  that  he  saw  Weber  and  Olds 
standing  together  and  saw  Weber  make  a  motion  for  his 
hind  pocket.  Question  by  defendant's  counsel:  *'What 
pocket?"  Answer:  **For  his  hind  pocket,  or  for  his 
pocket;  and  iiarmediately  after  that  heard  a  shot  fired,  and 
almost  immediately  another  one,  and  then  saw  Weber  fall, 
and  in  a  very  few  seconds  after  that  Olds  fired  three  more 
shots  in  his  back  over  him." 

S.  B.  Parrish,  chief  of  police  of  the  city  of  Portland 
testified  that  soon  after  Weber  was  killed,  he  was  at  the 
place  of  the  killing;  that  he  saw  the  pistol  picked  up  from 
the  ground ;  that  when  they  turned  Weber  over  it  was 
under  him,  and  was  picked  up  then ;  that  he  recognized 
the  pistol  in  court  as  the  one  picked  up. 

Several  other  witnesses,  including  the  accused  himself, 
gave  evidence  on  the  part  of  the  defense;  but  in  the  main 
it  was  only  cumulative  of  that  which  was  already  given. 

The  accused,  however,  in  his  testimony  made  a  full 
statement  of  his  .antecedents,  of  his  relations  with  Weber 
and  of  the  circumstances  relating  to  the  killing. 

The  State  also  called  three  or  four  witnesses  to  rebut 
the  evidence  of  tiie  defense  regarding  Weber's  reputation 
as  to  his  being  vicious  and  quarrelsome ;  also  sought  to 
impeach  some  of  the  witnesses  for  the  accused  by  attempt- 
ing to  show  that  they  had  testified  differently  from  what 
they  did  on  the  former  trial.  Several  of  the  witnesses  for 
the  defendant  were  gamblers,  and  the  counsel  for  the  State 
proved  by  them  upon  their  cross-examination  that  the 
gambling  fraternity  of  Portland  and  other  places  had 
raised  a  fund  to  assist  the  accused  in  his  defense  to  the 
charge  against  him;  and  the  district  attorney,  in  his 
closing  address  to  the  jury,  made  statements  concerning 
the  testimony  so  elicited  and  drew  inferences  therefrom 
which  the  counsel  for  the  defendant  claimed  were  unwar- 
ranted, and  which  operated  prejudicially  to  the  defendant. 

XIX.  OB.-97. 
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After  the  testimony  was  closed  the  trial  couri;  charged 
the  jury  generally  as  to  the  law  of  the  case,  to  which  no 
exceptions  were  taken  that  are  relied  upon  by  the  defend- 
ant's counsel.  Said  counsel,  however,  saved  exceptions 
to  the  refusal  of  the  court  to  give  two  instructions  requested 
by  them,  and  on  which  they  do  rely.  The  instructions  so 
requested  and  refused  are  as  follows:  (1)  ''It  is  your 
duty  to  reconcile  the  evidence  in  this  case  with  the  defend- 
ant's innocence  if  you  can  consistently  do  so."  (2)  **You 
cannot  find  a  verdict  against  the  defendant  unless  you  find 
that  his  guilt  is  in  all  things  consistent  with  the  evidence 
in  the  case,  and  wholly  inconsistent  with  any  reasonable 
hypothesis  of  his  innocence." 

The  jury  returned  the  following  verdict:  **We,  the 
jury,  find  the  defendant  Charles  Olds  guilty  of  murder  in 
the  first  degree,  as  charged  in  the  indictment." 

The  counsel  for  the  defendant  thereupon  moved  the 
court  to  set  aside  the  said  verdict  upon  several  grounds 
specified  in  the  motion  filed.  The  court  overruled  the  said 
motion,  and  adjudged  that  the  defendant  be  hanged;  which 
is  the  judgment  appealed  from. 

G.  B.  Bellinger,  for  Appellant 

There  is  no  evidence  tending  to  prove  deliberation, 
premeditation  or  malice.  The  State  relies  upon  the  alleged 
fact  of  a  lying  in  wait  as  authorizing  a  presumption  of 
deliberation  and  premeditatioA.  The  "lying  in  wait"  is 
inferred  from  the  alleged  fact  that  the  defendant  was  at 
the  place  of  the  homicide  on  the  street  shortly  prior  to  the 
meeting;  and  the  fact  that  he  was  so  there  is  inferred  from 
the  doubtful  circumstances  that  he  was  seen  walking  slowly 
in  the  direction  of  the  place  of  the  homicide  and  fifty  foot- 
er further  distant  by  a  person  who  met  him  and  who  was 
himself  walking  rapidly  and  who  had  only  time  to  walk 
two  hundred  feet  after  seeing  the  defendant  before  he 
heard  the  shooting. 

The  fact  of  lying  in  wait  relied  upon  to  create  a  presump- 
tion of  deliberate  and  premeditated  malice  cannot  itself  be 
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presumed.  It  must  be  proved  as  a  fact  There  is  no  such 
thing  as  a  presumption  from  a  presumption.  A  presump- 
tion is  an  inference  of  fact  from  a  fact  proved.  **A 
presumption  of  fact  is  a  logical  argument  from  a  fact  to  a 
fact,  or,  it  is  an  argument  which  infers  a  fact  otherwise 
doubtful  from  a  fact  which  is  proved.  Hence  a  presump- 
tion of  fact  to  be  valid  must  rest  on  a  fact  in  proof." 
Wharton's  Criminal  Ev.,  §  707.  No  inference  of  fact  or  of 
law  is  reliably  drawn  from  premises  which  are  uncertain. 
Whenever  circumstantial  evidence  is  relied  upon  to  prove 
facts,  the  circumstancen  must  he  proved  and  not  tJiemaelves 
presumed.  Ibid,  note  2.  "A  presumption  which  the  jury 
is  to  make  is  not  a  circumstance  in  proof,  and  it  is  not 
therefore  a  legitimate  foundation  for  a  presumx^aon.  It, 
the  presumption,  must  rest  on  established  facts. "  Douglas 
V.  MitchelVs  Executors,  85  Penn.  St,  440;  King  v.  Burdett,  4 
Barnwell  &  Aid.  160.  One  fact  cannot  be  presumed  from 
another  which  is  itself  but  an  inference.  McAleer  v. 
McMurray,  58  Penn.  St  126;  State  v.  Lee,  17  Or.  488; 
People  V.  Kennedy,  32  N.  Y.  145,  146;  Copeland  v.  State,  7 
Hump.  484. 

In  this  case  the  only  direct  evidence  as  to  the  time  the 
defendant  was  at  the  place  of  the  homicide  before  the 
shooting  is  the  testimony  of  the  witness  Richardson,  who 
testifies  that  he  saw  the  defendant  and  the  deceased 
approach  the  comer  and  each  other  at  the  same  time. 
•*The  foundation  of  a  presumption  is  always  one  or  more 
facts,  having  the  quality  of  ocrtatniy,  and  in  this  respect 
distinguishable  from  the  fact  sought.''  Facts,  therefore, 
from  which  a  presumption  is  to  arise,  must  have  the 
quality  of  certainty.    Burrill  on  Cir.  Bv.,  page  18. 

The  State  relies  upon  an  inference  of  malice  from  the 
fact  that  deceased  had,  on  the  morning  of  the  hcMnicide, 
threatened  to  have  defendant  vagged,  and  to  inf(M*m  on  the 
house  where  defendant  was  employed.  No  imfavorable 
inference  against  the  defenduit  can  be  drawn  from  the 
fact  of  threats  or  injury  by  the  deceased  against  him. 
The  law  will  not  permit  a  presumption  that,  because  a 
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man  has  been  the  subject  of  an  injury  done  or  threatened, 
he  therefore  intends  a  wrong.  A  person  cannot  be  deprived 
of  the  presumption  of  innocence,  which  the  law  declares 
in  his  favor,  as  a  penalty  for  the  injury  which  another 
person  has  done  him  although  he  has  himself  been  without 
fault*  The  statute  presumption  is  that  a  persfcm  is  innocent 
of  crime  or  wrong.     Civ.  Code,  §  766. 

The  State  also  relies  upon  the  fact  that  after  the  shoot- 
ing the  defendant  said,  applying  an  epithet  to  deceased: 
*I  suppose  you  will  go  round  town  lookii^g  for  me";  the 
contention  being  &at  this  shows  that  defendant  knew 
deceased  had  been  looking  for  him,  and  that  therefore 
there  is  an  .inference  that  defendant  was  looking  for 
deceased.  The  considerations  urged  as  to  the  point  last 
stated  are  conclusive  as  to  this  point  also. 

The  fact  that  defendant  fired  three  shots  after  deceased 
had  fallen,  and  the  manner  of  the  shooting,  is  also  relied 
upon.  The  undisputed  facts  are  shown  by  the  State*s 
witnesses  to  be  that  the  shooting  was  the  work  of  five 
seconds  from  the  beginning. 

This  shows  that  the  defendant  was  acting  under  great 
excitement,  or  from  passion,  or  both.  Passion  and  malice 
are  inconsistent  2  Bishop's  Crim.  Law,  §  697.  So  that 
if  an  act  proceeds  from  the  one,  it  does  not  proceed  from 
the  other.  Where  the  evidence  against  the  verdict  is 
overwhelming,  although  there  is  evidence  to  sustain  it,  a 
refusal  to  grant  the  motion  is  an  abuse  of  discretion,  and 
will  be  reversed  on  appeal.  Smith  v.  AtJiern,  34  Cal.  506: 
Dickey  v.  Davi$,  39  CaL  569;  Ouerro  v.  BaUerirko,  48  Cal. 
118;  Branson  v.  CarrutTierSf  49  Cad.  375;  Moss  v.  Atkinson^ 
44  Cal.  16.  In  criminal  cases  a  more  liberal  rule  obtains. 
In  such  cases  new  trials  have  been  constantly  granted 
upon  the  ground  that  the  verdicts  were  not  warranted  by 
the  proof.  Dane  v.  The  State,  2  Hump.  442,  21  Tenn. ; 
Bedford  v.  The  StaU,  5  Hump.  552,  24  Tenn.  Because,  by 
the  entire  spirit  of  the  criminal  law,  the  prisoner  is  under 
a  protection  from  the  judge  which  a  party  in  a  civil  suit 
is  not,  many  deem,  and  it  is  rightly  believed,  that  new 
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trials  should  be  awarded  more  freely  in  criminal  cases  than 
in  civil,  and  in  criminal  the  more  freely  in  proportion  to 
the  gravity  of  the  pnnishment.  1  Bishop  on  Grim. 
Procedure,  §  1273.  '*It  is  difficult  to  perceive  how,  in  a 
criminal  case,  where  the  interests  of  the  State  are  even 
more  injured  by  wrongful  conviction  than. those  of  the 
defendant,  the  judicial  mind  can  be  satisfied  with  a  verdict 
of  guilty,  which,  after  giving  the  opinion  of  the  jury  aU 
due  weight,  creates  still  the  distinct  and  not  unreasonable 
apprehension  that  a  great  wrong  may  have  been  dcme, 
though  there  is  no  absolute  showing  that  it  has  been, 
alike  to  both  parties  in  the  controversy.*'  Idem^  §  1278. 
The  rule  that  an  appellate  court  will  not  interfere  to  set 
aside  a  verdict  unless  it  is  palpably  against  the  evidenoe, 
obtains  in  the  largest  sense  in  civil  oases,  but  it  is  not 
applied  in  criminal  oases,  especially  wt^ere  life  is  at  staice. 
Falk  V.  The  People,  42  111.  831;  Owena  v.  iStote,  85  Texas, 
869;  Turner  v.  State,  88  lb.  169;  State  v.  We&6,  41  lb.  68; 
Oopelarhd  v.  State,  7  Humph.  479;  Cochran  v.  State,  lb.; 
Leake  v.  Seate,  10  Humph.  143;  State  v.  TonUvMont  11  Iowa, 
401;  Sargent  v.  i\spp(e,  64  111.  327;  SUxte  v.  Factwood,  2aUo, 
840;  People  v.  State,  86  Gal.  631;  Manuel  v.  People,  48  Barb. 
548;  State  v.  MiUer,  10  Minn.  813;  People  v.  Zohlmr,  49  Mich 
824;  State  v.  Sopher  (Iowa)  80  N.  W.  Bep.  917;  Beople  v. 
Mangano,  29  Hun.  200;  MiUon  v,  Stati,  6  Neb.  18a  In  the 
two  last  above  cases  the  judgments  were  reversed,  becatMe 
there  was  not  sufficient  evidence  of  deliberation  and  prlB- 
meditation. 

Hilliani  on  New  Trials,  Ghap.  14,  §§  13,  19,  20,  21.  But 
it  is  held  in  numerous  cases,  cmd  perhaps  the  weight  of 
authority  is  now  to  that  effect,  that  strong  preponderance  of 
evidenoe  agiunst  the  verdict  will  justif^f  a  new  trial." 
Idem,  §  21a. 

Wharton's  American  Griminal  Liaw  lays  it  down  that  '*a 
convict&on  clearly  contrary  to  the  weight  of  evidenoe  will 
be  set  aside,*'  and  probably  fifty  cases  are  dted  in  support 
of  such  rule.     S  Wharton's  Griminal  Law.  §  8110. 

The  aathorities  are  simply  overwhelming,  that  in  a 
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criminskl  case,  and  more  especially  in  a  capital  case,  the 
verdict  will  be  set  aside  when  it  is  contrary  to  the  weight 
of  evidence.  The  rule  that  the  court  will  not,  on  appeal, 
set  aside  a  verdict  on  the  ground  that  the  evidence  is  not 
sufficient  to  sustain  it,  has  been  adopted  in  this  State  in 
civil  cases.  Snt  that  rule  has  never  been  recognized  in  a 
capital  case,  unless  the  remark  of  the  judge  in  the  case  of 
State  V.  Hockey,  12  Or.  154,  can  be  given  such  construction. 
The  judgment  in  that  case  was  reversed,  however,  on  other 
grounds.  In  State  v.  HwnmkeTy  16  Or.  497,  the  opinion  is 
expressed,  without  deciding  the  point,  that  the  power  of 
the  court,  in  criminal  cases,  to  look  into  the  evidence  to 
see  whether  the  verdict  is  justified  by  it  or  not»  is  beyond 
doubt;  and  in  State  v.  McCHmiia,  17  Or.  332,  the  court  felt 
it  a  duty,  inasmuch  as  it  was  a  capital  case,  to  examine  the 
record  and  see  whQ^her  there  was  any  error  or  any  ground 
whatever  for  the  appeal,  although  the  usual  practice  would 
have  been  to  affirm  the  judgment,  there  being  no  brief  nor 
appearance  on  appeal.  In  Anderson  v.  The  State,  43  Ck>nn. 
514,  where  there  was  a  conviction  of  murder  in  the  first 
degree,  the  court  directs  a  new  trial,  and  says :  '  'If  we  are  to 
make  a  rigid  application  of  the  rules  which  govern  the 
superior  court  in  civil  causes,  we  should  doubtless  advise 
that  a  new  trial  should  be  denied;  but  in  a  case  where  a 
human  life  is  at  stake,  justice,  as  well  as  humanity,  requires 
us  to  p€Mise  and  consider  before  we  apply  those  rules  in  all 
their  rigor." 

In  State  v.  Clements,  15  Or.  243,  which  was  not  a  capital 
case,  the  court  say  the  suffi.ciency  of  the  evidence  to 
sustain  the  verdict  will  be  considered  on  appeal  when  the 
point  is  presented  by  exception.  In  a  capital  case,  how- 
ever, the  court  will  review  the  instructions  that  were 
giveii,  although  no  exceptions  were  taken  or  saved  to  the 
rulings  of  the  court  by  the  defendant.  State  v.  Fadtwood, 
26  Mo.  841;  Folk  v.  People,  42  lU.  335.  And  so  too  where 
the  defendant's  counsel  did  not  ask  the  court  to  charge  the 
jury  as  they  should  have  been  charged,  and  the  court 
doubted  whether  the  question  was  presented  so  that  it 
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could  consider  it,  nevertheless,  the  case  being  a  capital 
one,  the  court  did  consider  it  and  reversed  the  judgment 
State  V.  Johnson^  40  Conn.  142;  People  v.  Levison,  16  Cal.  99. 
In  People  v.  Bowers,  79  Cal.  415,  a  very  recent  Califor- 
nia  case,  the  court  reviewed  the  evidence  in  a  capital 
case,  where  it  was  conflicting,  and  granted  a  new  trial. 
State  V.  For9ythe,89  Mo.  669;  Penn.  Ry  Co.  v.  Zebe,  33  Pa.  St. 
818.  There  is  no  case  .where  the  court  has  refused  to  set 
aside  a  verdict  clearly  against  the  weight  of  evidence 
when  life  was  at  stake.  There  is  no  case,  civil  or  crim- 
inal, where  the  court  has  held,  without  reference  to  the 
consequeno^s,  that  a  verdict  wholly  unsupported  by 
evidences  would  not  be  reviewed  on  appeal.  The  court 
erred  in  permitting  Weidler  to  testify  against  objection 
that  he  said  to  a  friend  when  he  heard  of  the  homicide:  **I 
believe  Olds  was  standing  on  the  comer  when  I  passed 
by."  The  jury  must  have  understood  from  the  ruling  of 
the  court  that  such  a  statement  was  admissible  to  prove 
that  Olds  was  on  the  corner  some  time  previous  to  the 
homicide.  State  v.  Cking  Ling,  16  Or.  419;  18  Pacific  Rep. 
847.  The  statement  was  elicited  to  prove  the  main  fact, 
and  not  to  contradict  the  witness.  1  Greenleaf  *s  Ev.  §  444. 
Langford  v.  Jan««,180r.  807;  22  Pacific  Rep.  1064.  Weidler  s 
statement  was  not  voluntary,  but  was  made  in  answer  to  a 
direct  question  by  the  State  and  after  objection  by  defend- 
ant, which  was  overruled.  The  court  erred  in  refusing  to 
instruct  the  jury  to  the  effect  that  the  testimony  in  the 
case  must  not  only  be  consistent  with  guilt,  but  inconsistent 
vrith  any  reasonable  hypothesis  of  innocence.  The  failure  to 
so  instruct  the  jury  is  error.  People  v.  Dick^  32  Cal.  213. 
It  is  important  that  the  jury  should  have  all  the  negative 
or  counter  hypotheses  of  which  the  case  will  reasonably 
admit.  The  consequences  of  overlooking  a  single  one  are 
sometimes  deplorable.  Burril  on  Cir.  Ev.,  chap.  4,  page 
187.  See  also  idem,  pp.  181,  185,  187,  189;  3  Greenleafs 
Ev.,  §  137.  The  general  instructions  furnish  no  proper 
guide  as  to  the  matters  covered  by  the  instructions 
requested.     It  is  not  enough  that  the  principle  of  these 
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instructions  can  be  gathered  from  the  general  charge,  as 
a  matter  of  argument. 

The  statements  of  the  district  attorney  in  his  closing 
argument  of  matters  not  in  evidence,  nor  proper  for  their 
consideration,  and  his  appeals  to  the  prejudices  of  the 
.  jury,  are  grounds  for  a  new  trial.  A  portion  of  these 
matters  were  distinctly  objected  to  at  the  time.  In  civil 
cases  an  argument  not  based  on  evidence,  made  against 
objection,  will  be  ground  for  a  new  trial.  Bolfe  v.  Rumford^ 
66  Me.  564;  Tenny  v.  Mulvaney,  8  Or.  522;  Tucker  v.  Hen- 
niker,  41  N.  H.  318.  In  criminal  cases  the  rule  is  more 
stringent.  Ferguson  v.  State,  49  Ind.  33;  People  v.  QutcA, 
58  Mich.  324;  People  v.  Dane,  59  idem,  552;  State  v.  King^ 
44  Mo.  238.  It  is  the  duty  of  the  court  to  stop  the  district 
attorney  on  its  own  motion  when  he  states  facts  not  before 
the  jury,  or  uses  vituperation  and  abuse  predicated  upon 
alleged  facts  not  in  evidence,  and  calculated  to  create  pre- 
judice against  the  prisoner.  State  v»  Gutekunst,  24  Kan. 
252;  Jenkins  v.  Or.  Dressing  Co.,  65  N.  C.  563;  State  v. 
Williams,  idem,  605;  State  v.  Smith,  65  N.  C.  369.  A 
new  trial  was  ordered  where  the  court  sustained  an  ob- 
jection to  the  language,  and  admonished  the  attorney 
that  it  was  improper.  Long  v.  State,  56  Ind.  186;  State 
V.  Oraham,  62  Iowa,  108.  Where  the  court  in  a  capital 
case  interfered,  rebuked  the  attorney,  and  instructed  the 
jury  to  pay  no  attention  to  the  statements,  but  it  was 
impossible  to  say  that  no  injury  resulted  to  the  defend- 
ant  therefrom,  a  new  trial  was  granted.  People  v.  Bowers, 
79  Cal.  415.  The  refusal  of  the  court  to  pass  upon 
defondant's  motion  for  a  change  of  venue  was  error.  The 
motion  was  made  upon  affidavit,  showing  among  other 
things,  prejudice  on  the  part  of  the  judge.  A  matter  of 
lliis  kind  is  addressed  to  the  judge  himself.  He  alone 
knows  the  state  of  bis  own  mind.  Another  judge  is  not 
f|ualified  to  pass  upon  the  question.  The  trial  judge  is 
roquired,  wliere  the  penalty  may  be  death  or  a  long  term 
of  imprisonment,  to  listen  with  care  to  the  testimony  pre- 
senlod  to  show  his  own  bias  or  prejudice.     Emporia  v. 
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Volmer,  12  Kan.  627.  The  challenges  to  seven  of  the 
jurors,  for  cause,  should  have  been  sustained.  It  is  cer- 
tainly not  an  open  question  that  a  juror  who  has  formed 
and  expressed  an  opinion  has  prejudiced  the  case,  and  is 
not  a  qualified  juror.  Wharton's  Grim.  Law,  §§  2978,  2981. 
The  applause  in  the  court  room  that  followed  the  con- 
clusion of  the  district  attorney's  argument  is  ground  for 
a  reversal,  especially  in  view  of  the  fact  that  the  argu- 
ment concluded  with  a  distinct  appeal  to  the  jury  to  be 
guided  by  public  opinion.  It  cannot  be  known  that  the 
remark  made  by  the  judge  in  disapproval  of  such  applause 
would  remove  any  impression  that  might  otherwise  be 
made  to  the  defendant's  prejudice  on  the  minds  of  the  jury. 

Henry  E.  McGinn,  district  attorney,  for  the  State. 

The  State  contends  first:  In  order  for  the  defendant  to 
urge  as  an  objection  on  appeal  the  insufficiency  of  the 
evidence  to  justify  the  verdict,  there  must  have  been  a 
request  made  to  the  lower  court,  a  refusal  by  that  court 
aud  a  legal  exception  made  then  and  there  to  such  refusal. 
State  V.  Clements,  15  Or.  243;  Kearney  v.  Snodgrass,  12  Or. 
311.  Second — Should  the  court  be  of  the  opinion  that  a 
different  rule  must  prevail  in  capital  cases,  then  the  record 
furnishes  abundant  proof  of  deliberate  and  premeditated 
malice,  from  the  fact  of  Weber  waiting  upon  Sliter  and 
requesting  him  to  discharge  Olds;  from  Olds  waiting  on 
the  corner  for  Weber  to  come  up  to  him;  from  the  language 
used  by  Olds  to  Weber  when  they  met;  from  Olds  having 
his  pistol  in  his  front  pant's  pocket  with  his  hand  on  it  at 
the  time  of  meeting;  from  all  the  circumstances  of  the 
shooting;  from  the  language  addressed  to  Weber's  pros- 
trate body  after  the  killing,  and  from  the  additional 
circumstances  that  Olds  was  seen  some  moments  before 
the  killing  near  the  place  of  the  homicide.  Testimony  of 
M.  C.  Sullivan,  page  51.  et  seq, ;  testimony  of  John  Bose, 
pages  1  to  7;  testimony  of  M.  G.  Grifiin,  pages  27  to  27.i; 
testimony  of  Chas.  Olds,  page  182,  et  acq.;  testimony  of 
Chas.  Sliter.  pages  63  and  64  ' 
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The  testimony  of  Milton  Weidler  of  what  h©  stated  to  a 
friend  when  he  heard  of  Weber's  death,  was  nothing  more 
nor  less  than  a  voluntary  explanation  made  by  the  witness 
of  a  statement  made  by  him  inconsistent  with  his  sworn 
statement;  the  witness  having  said  on  oath  in  court,  "No; 
I  won't  swear  I  saw  Olds  that  day,"  was  explaining  what 
lead  him  to  say  out  of  court,  **I  believe  I  saw  Olds  stand- 
ing on  the  corner  when  I  passed  by."  He  undoubtedly 
had  such  right  with  or  without  an  impeaching  question 
being  asked  of  him.  Wharton  on  Ev.  §  25;  Wharton  on 
Criminal  Ev.  §  13;  Hill's  Laws,  838  and  841;  I\xyne  v.  T7ie 
State,  60  Ala.  80;  STiell  v.  Gregory,  37  Mich.  500;  Langford 
v.  Jones,  18  Or.  307. 

The  question  asked  of  jurors,  **Can  you  disregard  the 
opinion  (derived  from  reading  the  newspapers)  and  try  the 
case  on  the  law  and  evidence  only?"  was  a  proper  question. 
Section  187  of  Hiirs  Laws;  State  v.  Saunders,  14  Or.  300; 
People  V.  Casey,  96  N.  Y.  115;  1  Thompson  on  Trials,  §  83. 
No  juror  was  taken  after  the  defendant  exhausted  his 
peremptory  challenges  who  was  unacceptable  to  him. 
Thompson  on  Trials,  §  120. 

Judge  Steams  called  in  Judge  Shattuck  to  pass  upon 
the  motion  for  a  change  of  venue.  The  charges  contained 
in  the  affidavit  of  the  defendant  were  of  such  a  character 
that  it  would  have  been  highly  improper  for  Judge  Steams 
to  sit  and  hear  the  motion.  However,  the  motion  con- 
tained nothing  entitling  the  defendant  to  a  change  of  venue. 
People  V.  Williams,  24  Gal.  33;  People  v.  Shuler,  28  Cal.  495. 

The  request  of  the  defendant  for  certain  instructions 
and  the  refusal  of  the  court  to  give  them  was  not  error. 
Wharton's  Criminal  Evidence,  §  10;  and  they  were  repeat- 
edly given  by  the  court.  The  applause  in  the  court  room 
at  the  conclusion  of  the  az^umeot  for  the  State  was 
promptly  checked  by  the  court  and  a  reprimand  given. 

The  argument  of  the  district  attorney  was  borne  out  by 
the  testimony.  As  to  how  far  the  district  attorney  may  go 
in  argument,  see  Pier  son  v.  State,  18  Tex.  App.  524;  House 
V.  State,  19  Tex.  App.  227;  Thicker  v.  Henniker,  41  N.  H. 
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317;  Cu88  V.  StcUe,  68  Ala-  476;  Hayle  v.  State,  109  Ind.  589; 
State  V.  Hallen,  75  Mo.  855;  Bulliner  v.  Peopte,  95  111.  894. 

When  no  exception  is  taken  to  the  remarks  of  counsel, 
such  remarks  cannot  be  urged  in  the  supreme  court  for 
the  first  time  as  a  ground  of  reversal.  State  v.  Abrams,  11 
Or.  172. 

Thayer,  0.  X,  delivered  the  opinion  of  the  court. 

This  is  the  second  time  this  case  has  been  here;  and  the 
circumstances  attending  the  second  trial,  and  the  whole 
affair,  indeed,  has  been  of  such  a  character  as  to  greatly 
embarrass  the  court  in  its  determination  of  the  questions 
involved.  This  court  has  no  authority  to  review  the 
determination  of  trial  courts  upon  questions  of  fact  where 
the  evidence  is  conflicting;  but  it  has  authority  to  look 
into  a  case  where  there  has  been  a  criminal  conviction,  in 
order  to  ascertain  whether  there  is  evidence  to  support 
the  conviction,  and  to  ascertain  whether  or  not  the  accused 
has  had  a  fair  trial.  State  v.  Hunsaker,  16  Or.  497;  State  y. 
Cody,  18  Or.  506.  Every  person  charged  with  a  pnblic 
offense  whether  guilty  or  not  is  entitled  to  a  fair  trial. 
•'Because,"  as  said  by  Mr.  Bishop  in  1  Criminal  Procedure, 
§  10,  ''a  guilty  man  has,  by  the  law  itself,  a  right  to  be 
acquitted,  unless  he  can  be  convicted  by  virtue  of  the 
rules  and  methods  which  the  law  has  itself  provided."  In 
order  to  insure  such  a  trial,  the  constitution  of  this  State, 
section  11  of  article  I,  has  provided:  **In  all  criminal 
prosecutions,  the  accused  shall  have  the  right  to  public 
trial  by  an  impartial  jury  in  the  county  in  which  the  offense 
shall  have  been  committed,"  etc.  The  securing  to  parties 
accused  of  crime  a  fair  trial  by  an  impartial  jury,  especially 
in  cajHtal  cases,  has  ever  been  the  solicitude  of  the  common 
law.  Blackstone  says:  "It  was  necessary  for  preserving 
the  admirable  bsdance  of  our  constitution  to  vest  the 
executive  power  of  the  laws  in  the  prince;  an4  yet  this 
power  might  be  dimgerous  and  destructive  of  that  very 
constitution  if  exerted  without  check  or  control  by  justices 
of  oyer  and  terminer  occasionally  named  by  the  crown, 
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who  might  then,  as  in  France  and  Turkey,  imprison, 
dispatch  or  exile  any  man  that  was  obnoxious  to  the 
government,  by  an  instant  declaration  that  such  is  their 
will  and  pleasure.  But  the  founders  of  the  Ekiglish  law 
have,  with  excellent  forecast,  contrived  that  no  man  should 
be  called  to  answer  to  the  king  for  any  capital  crime, 
unless  upon  the  preparatory  accusation  of  twelve  or  more 
of  his  fellow  subjects,  the  grand  jury;  and  that  the  truth 
of  every  accusation,  whether  preferred  in  the  shape  of 
indictment,  information  or  appeal,  should  afterwards  be 
confirmed  by  the  unanimous  suffrage  of  twelve  of  his 
equals  and  neighbors,  indifferently  chosen  and  superior  to 
all  suspicion.  So  that  the  liberties  of  England  cannot  but 
subsist  so  long  as  this  palladium  remains  sacred  and 
inviolate;  not  only  from  all  open  attacks  (which  none  will 
be  so  hardy  as  to  make),  but  also  from  all  secret  machina- 
tions which  may  sap  and  undermine  it,  by  Introducing  new 
and  arbitrary  methods  of  trial  by  justices  of  the  peace, 
commissioners  of  the  revenue,  and  courts  of  conscience. 
An()  however  conveniervt  these  may  appear  at  first  (as 
doubtless  all  arbitrary  powers  well  executed  are  the  most 
convenient),  yet  let  it  be  again  remembered,  that  delays 
and  little  inconveniences  in  the  forms  of  justioe  are  the 
XNrice  that  all  free  nations  must  pay  for  their  tiberty  in 
more  substantial  matters;  that  these  inroads  ni)on  this 
sacred  bulwark  of  the  nation  are  fundamentally  opposite 
to  the  spirit  of  our  constitution;  and  that  altho^h  begrun 
in  trifles,  the  precedent  may  gradually  increase  and  spread 
to  the  utter  disuse  of  juries  in  questions  of  the  most 
momentous  concern."    4  Black.  Com.  (Oooley's  Ed.)  350*1. 

The  importance  of  any  immunity,  however,  does  not 
depend  so  much  upon  constitutional  guarantees  as  it  does 
upon  their  observance  and  enforcement. 

The  violation  of  the  spirit  of  the  law  is  as  pernicious  in 
its  consequences  as  the  violation  of  its  letter.  The  right 
of  th*^  accused  in  a  criminal  case  to  a  trial  by  jury  would 
be  of  littie  advantage  if  the  jury  had  to  come  from  a  com- 
munity biased  and  prejudiced  against  him  by  influences 
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which  he  was  unable  to  countervail.  Such  a  condition  of 
public  sentiment  in  a  community  renders  it  imx)ossible, 
many  times,  to  enforce  a  due  administration  of  law;  and  it 
is  often  produced  by  the  publication  of  intemperate  news- 
paper articles.  It  is  extremely  unfortunate  to  the  cause 
of  justice  that  many  of  the  newspapers  of  the  country 
pursue  the  course  they  do  with  reference  to  cases  of  homi- 
cide. They  seldom  fail  to  designate  the  transaction  as  a 
murder,  which  of  itself  is  a  judginent,  to  the  extent  of 
newspaper  jurisdiction  in  such  matters,  that  the  slayer  is 
guilty  of  that  crime  without  regard  to  the  circumstances 
connected  with  it  And  they  usually  publish  not  only  a 
detailed  hearsay  statement  of  the  affair,  but  decidedly 
indicate  their  own  views  regarding  it.  The  result  is.  that 
by  the  time  the  accused  is  arraigned  for  trial,  the  reading 
portion  of  the  community  have  generally  formed  and 
expressed  an  opinion  concerning  his  guilt  or  innocence; 
which  renders  it  very  difficult  to  secure  an  intelligent  and 
unbiased  jury  to  try  him  by.  In  the  case  under  consider- 
ation, the  newspapers  referred  to  in  the  appellant*s 
petition  to  postpone  the  trial,  and  for  a  change  of  venue, 
assume,  I  should  judge  from  the  tenor  of  the  articles  made 
exhibits,  to  decide  how  the  case  should  be  disposed  of. 
The  publishers  of  those  sheets  appear  tq  have  established 
a  tribunal  of  their  own  in  which  to  try  the  accused;  and 
in  view  of  the  extensive  circulation  of  those  papers,  and 
their  high  standing  as  public  journals,  it  is  difficult  to 
conceive  how  an  impartial  jury  could  be  secured  from  the 
county  where  they  are  published,  by  which  he  could  be 
tried,  especially  after  two  trials  had  already  been  had. 
Under  these  circumstAnces  I  cannot  see  why  the  trial  court 
should  have  refused  a  change  of  venue.  It  is  apparent,  then, 
that  a  great  proportion  of  those  who  would  be  likely  to  be 
summoned  as  jurors  would  be  found  to  have  formed  and 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the 
accused;  an  opinion  superinduced  by  the  reading  of  the 
published  statements  of  the  witnesses  examined  on  the 
former  trial,  and  positive  comments  made  by  the  publisher. 
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There  were  two  questions  in  the  case  to  be  tried — First, 
was  the  accused  justified  in  killing  Emil  Weber?  Second, 
was  there  sufficient  evidence  in  the  case  to  show  that  the 
killing  was  done  with  such  deliberate  and  premeditated 
malice  as  to  constitute  murder  in  the  first  degree?  That 
Weber  had  been  abusive  and  overbearing  towards  Olds, 
had  made  it  a  point  to  insult  him  whenever  an  opportunity 
presented  itself,  and  that  the  latter  submitted  to  it  meekly 
except  when  assaulted  by  force,  is  clearly  shown  by  the 
testimony.  What  the  cause  of  Weber's  animosity  was  does 
not  appear  except  from  the  statements  of  Olds  himself. 
He  testified  that  he  was  bom  at  Coldwater,  Michigan;  that 
he  lived  there  until  he  was  twenty  years  of  age;  that  he 
went  from  there  to  Chicago,  where  he  traveled  two  years  for 
a  wholesale  house;  that  he  then  went  to  Colorado  and  from 
there  to  New  Mexico;  that  in  the  first  place  he  was  in  the 
contract  business;  that  he  built  or  was  sub-contractor  of  five 
miles  of  the  Atchison  and  Topeka  railroad,  the  New  Mexico 
branch;  that  he  then  went  into  the  livery  business  at  Las 
Vegas,  New  Mexico;  that  from  there  he  went  to  Leadville, 
where  he  haJ  his  first  experience  at  gambling;  and  after 
various  perambulations,  in  May  of  1883  arrived  in  Port- 
land, where  he  had  since  resided;  that  he  got  acquainted 
with  Weber  when  he  first  came  to  Portland,  the  latter 
having  come  there  about  the  same  time  and  kept  a  saloon 
and  gambling  house ;  that  the  first  trouble  accused  had 
with  Weber  was  in  1885;  that  it  was  over  the  city  election; 
that  they  had  been  on  opposite  sides ;  that  the  next  day 
after  the  election  accused  called  at  Weber's  place  of  busi- 
ness and  was  refused  admission  into  the  gambling  depart- 
ment, and  that  Weber  used  abusive  language  towards  him 
and  threatened  to  have  him  vagged ;  that  accused  said  to 
him:  **Mr.  Weber,  you  have  a  big  gambling  house  here, 
are  worth  plenty  of  money,  and  I  am  a  poor  man;  of  course 
you  have  that  privilege";  that  Weber  told  him  not  to  come 
near  his  house  any  more,  and  that  he  did  not  go  there 
again  while  he  kept  it;  that  it  was  closed  about  a  year 
and  a  half  after  that,  and  he  sold  or  leased  it  to  other 
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parties;  that  in  1887  or  *88  Weber  undertook  to  indict  the 
police,  and  accused  was  subpoenaed  to  appear  before  the 
grand  jury;  that  Weber  found  it  out  and  came  and  wanted 
to  dictate  to  him  what  he  should  testify  to;  this  he  refused 
to  submit  to. 

The  accused  then  proceeded  to  describe  minutely 
Weber's  course  of  conduct  toward  him  thereafter,  which 
was  bitter  and  malicious  in  the  extreme;  and  which  no 
doubt  led  to  the  commission  of  the  homicide.  It  is  evi- 
dent from  the  testimony  in  the  case  that  Weber  aspired  to 
be  a  sort  of  leader  among  the  class  with  whom  he  asso- 
ciated. He  may  not  have  been  a  bad  man  at  heart,  and 
probably  was  respectful  and  courteous  to  his  superiors; 
but  he  had  accumulated  property,  and  like  many  others, 
became  insolent  and  arrogant  toward  those  whom  he 
regarded  as  his  inferiors  in  position,  when  they  opposed 
his  views  and  wishes.  His  vocation  was  calculated  to 
make  him  morose  and  irritable.  He  was  engaged  in  an 
irrepressible  conflict  with  the  police  force,  was  at  variance 
with  his  own  fraternity,  and  seems  to  have  concentrated 
all  his  spite  and  wrath  upon  Olds;  and  after  the  latter  had 
beaten  him  in  the  fist  fight  in  which  he,  himself,  was 
clearly  the  aggressor,  he  indulged  in  the  numerous  threats 
of  violence  against  him  shown  in  the  testimony.  These 
threats  may  have  amounted  to  nothing  more  than  bravado 
and  swagger;  but  with  such  a  man  as  Olds,  who  was  of  a 
taciturn  and  impressible  temperament,  and  probably 
remorseful  on  account  of  the  false  and  ruinous  step  he 
had  taken  in  life,  they  appeared  portentious;  but  whether 
or  not  he  was  justified  in  taking  his  life  under  the  proofs 
in  the  case,  was  purely  a  question  for  the  jury.  The  right 
either  of  the  State  or  of  an  individual  to  take  human  life 
must  be  sanctioned  by  law.  In  the  latter  case  it  must 
appear  that  it  was  done  to  prevent  the  commission  of  a 
felony  upon  the  individual,  etc.,  as  provided  in  section 
1730,  Ann.  C!ode.  The  killing,  however,  if  not  justifiable, 
is  not  murder  in  the  first  degree  unless  done  purjDosely 
and  of  deliberate  and  premeditated  malice,  or  in  the  com- 
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miBsion  or  attempt  to  commit  rape,  arson,  robbery  or 
burglary;  and  there  must  be  some  other  eyidence  of  malice 
than  the  mere  proof  of  bUling  to  constitute  murder  in  the 
first  degree,  unless  effected  in  the  commission  or  attempt 
to  commit  a  felony;  and  the  deliberation  and  premedita- 
tion necessary  in  such  a  case,  must  be  evidenced  by 
poisoning,  lying  in  wait,  or  some  other  proof  that  the 
design  was  formed  and  matured  in  cool  blood  and  not 
hastily  upon  the  occasion.  This  is  the  effect  of  the  pro- 
visions of  the  statute  of  this  State  upon  the  subject  Sec- 
tion 1727,  Ann.  Code.  It  therefore  devolved  upon  the 
prosecution  in  this  case,  before  the  jury  would  be  war- 
ranted in  finding  the  accused  guilty  of  murder  in  the  first 
degree, — there  being  no  pretense  that  the  killing  was  done 
in  the  commission  or  attempt  to  commit  a  felony, — to  prove 
facts  aside  from  the  fact  of  the  killing,  the  direct  and 
legal  tendency  of  which  was  to  establish  that  Olds  in  cool 
blood  formed  a  design  to  kill  Weber  and  that  the  killing 
was  done  in  pursuance  thereof.  It  is  not  enough  in  such 
a  case  to  prove  circumstances  from  which  inferences  might 
be  drawn  that  the  design  was  so  formed,  as  the  statute 
requires  that  either  the  mode  of  the  killing  is  of  a  char- 
acter that  it,  of  itself,  proves  deliberation  and  premedi- 
tation, such  as  poisoning,  or  that  some  special  proof  of  a 
distinct  fact  be  made,  such  as  lying  in  wait. 

It  is  claimed  by  the  learned  district  attorney,  that,  from 
the  evidence.  Olds  gave  Weber  the  beating  referred  to; 
that  Weber  called  upon  Sliter  and  informed  him  that  Olds 
could  no  longer  continue  to  run  the  game  he  was  then 
running  over  the  Crystal  Palace  saloon;  that  Sliter 
informed  Olds  of  this  and  requested  him  to  leave  the  city 
for  awhile;  that  CHds  walked  up  Third  street  to  the  comer 
of  Alder,  where  he  met  Weber,  and  the  killing  was  done 
as  described  in  the  testimony  for  the  State,  and  the  various 
circumstances  transpired  as  therein  mentioned,  it  clearly 
appeared  that  Olds  killed  Weber  for  the  reason  that  the 
latter  had  been  hunting  around  town  for  him,  and  for 
what  he  had  said  to  Sliter.    The  several  points  ui  the  testl- 
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mony  which  the  district  attorney  urged  at  the  hearing 
with  great  force,  as  evidence  that  Olds  had  in  cool  blood 
formed  the  design  to  kill  Weber,  were  important  matters 
of  proof  in  the  case,  but  that  they  were  sufficient  to  estab- 
lish that  Olds  was  lying  in  wait  to  commit  the  homicide, 
cannot  be  maintained.  "Lying  in  wait,*'  according  to 
Bouvier,  is  **being  in  ambush  for  the  purpose  of  murdering 
another."  It  implies  a  hiding  or  secreting  of  one's  self. 
It  could  hardly  be  claimed  that  a  person  walking  on  a 
public  street  in  broad  daylight  in  a  populous  town  was 
lying  in  wait.  I  do  not  think,  however,  that  the  statute 
requires  proof  that  the  slayer  in  such  case  was  secreted; 
but  it  requires  proof  of  some  fact,  aside  frpm  the  killing, 
showing  that  it  was  done  in  pursuance  of  a  previous  design. 
Olds  having  gone  to  the  place  of  the  homicide  in  the 
manner  he  did,  and  under  the  circumstances  e^tisting 
between  himself  and  Weber,  was  no  stronger  proof  that  he 
went  there  to  slay  Weber  than  it  would  have  been  that 
Weber  went  there  to  kill  him  if  he  had  been  the  slayer. 
It  was  not  pretended  that  Olds  had  ever  made  threats 
against  Weber  or  evinced  any  intention  whatever  before 
the  time  of  the  fatal  meeting  to  commit  violence  upon 
him;  he  seemed  to  acquiesce  in  Sliter's  suggestion  to  leave 
town,  and  never,  so  far  as  appears  from  the  testimony,  did 
he  breathe  a  breath  of  vengeance,  or  even  utter  a  word  of 
complaint.  Nor  does  it  appear  that  Olds  had  any  expec- 
tation of  meeting  Weber  on  that  day;  he  had,  in  fact,  been 
trying  to  avoid  such  meeting;  upon  the  night  previous, 
according  to  his  own  testimony  and  that  of  Richter,  he 
remained  up  stairs  until  a  late  hour  to  keep  clear  from 
him;  and  apprehensive  that  the  latter  might  be  lying  in 
wait  to  do  him  bodily  injury,  went  a  long  distance  towards 
his  stopping  place  between  Richter  and  Lynch.  Again, 
if  Olds  had  intended  to  murder  Weber,  had  planned  to 
take  Yns  life,  he  would  not  have  been  likely  to  have  chosen 
the  time  and  place  where  the  killing  was  done  to  execute 
his  purpose 
It  was  vehemently  contended  by  the  district  attorney  in 
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his  address  to  the  jury,  that  the  gamblers  in  Portland  were 
at  the  bottom  of  the  affair;  that  they  had  compassed  the 
death  of  Weber,  had  employed  Olds  to  carry  out  their 
design,  and  raised  money  to  clear  him  and  defeat  the  ends 
of  justice.  And  he  strongly  intimated  that  the  police  force 
of  the  city  had  lent  its  aid  and  influence  to  further  the 
scheme.  The  following  extracts  from  the  remarkable 
address  will  show  the  position  which  the  district  attorney 
occupied  at  the  trial  respecting  that  feature  of  the  case: 

'•Men  of  Multnomah  county:  Will  you  stand  forth  and 
say,  that  because  these  men  have  sent  forth  the  ukase  that 
Weber  should  die  and  that  ihe  man  who  killed  him  should 
be  defended  by  their  money  and  influence  and  by  their 
power  and  by  their  perjury — do  you  mean  to  say  that 
because  they  have  decreed  the  sacrifice,  that  you  will 
execute  their  behest?"  **But  Weber  had  made  an  effort  to 
quit  that  business  and  get  into  a  business  lawful  and 
legitimate,  and  because  he  did  so  he  was  murdered^ — 
because  he  attempted  to  stop  the  wheels  of  the  chariot  of 
King  Faro  and  King  Poker,  driven  by  Gratton  and  Sliter 
and  Olds.  I  doD*t  know  what  his  motives  were.  They 
may  have  been  selfish;  but  grant  it;  he  was  undertaking 
to  suppress  something  that  was  against  the  law;  and 
because  he  told  them  he  would  do  it,  they  killed  him  and 
shot  him  down,  and  they  are  now  rallying  around  the 
standard  of  their  twin  brothers,  King  Fajjp  and  King 
Poker."  ''Is  it  not  a  shame  and  a  disgrace  that  men  who 
are  on  the  police  force  of  the  city  of  Portland  are  able, 
day  after  day,  to  patrol  their  beats,  knowing  the  existence 
of  gambling  in  this  community,  knowing  where  it  is, 
knowing  its  devotees,  conversing  with  its  devotees,  walk 
calmly  and  placidly  into  a  court  of  justice,  raise  their 
hands  to  the  tribunal  of  God,  when  that  same  hand  had 
formerly  been  raised  to  support  and  sustain  the  law,  and 
take  an  oath  that  these  men  with  whom  they  associated, — 
gamblers,  all  of  them,— that  Weber's  character  was  bad 
and  Olds'  character  was  good.  Gentlemen  of  the  jury,  I 
submit  these  facts  to  you;  I  state  the  facts.     You  draw 
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your  own  conclusions."  **Was  this  case  to  be  prosecuted, 
or  was  it  a  case  for  the  public  prosecutor  to  come  into 
court  and  say:  *Most  grave,  reverend  and  worthy  senior 
Olds,  my  most  approved  good  master,  led  by  Vernon  and 
led  by  Gratton  and  the  balance  of  your  kind,  I  apologize 
most  humbly  to  you,  I  crave  your  humble  pardon.  It  is 
true  that  you  were  armed  with  a  deadly  wesson;  it  is  true 
that  you  stopped  a  man  on  the  streets;  it  is  true  you  sat  on 
the  fire-plug  and  waited  for  him;  it  is  true  that  you  were 
waiting  there  with  your  hat  over  your  eyes,  with  your  eye 
turned  toward  Second  street  waiting  for  him  to  come;  it  is 
true  that  Sullivan  and  Col.  Weidler  saw  you  there;  but  my 
dear  good  fellow,  the  police  say  you  are  a  good  man,  and 
I  know  you  must  be  a  good  man  or  they  would  not  say  so. 
€rO  thou  and  enjoy  the  peace  of  the  land.  King  Faro  and 
King  Poker,  and  the  balance  of  the  kings,  that  go  to  rob 
manhood  and  womanhood  of  its  honor  and  integrity.' "  *'I 
repeat  again  that  Emil  Weber,  dead,  is  a  grander  character 
m  my  judgment,  is  a  grander  character  in  tiie  judgment  of 
every  law-abiding  citizen  of  this  county,  is  a  grander 
character  to  day  with  the  hand  of  every  one  of  these 
scoundrels  against  him  in  court,  than  he  would  be  living 
with  every  one  of  them  for  him.  O,  for  a  new  Christ  that 
would  enter  this  temple  of  justice  to  day,  saying  as  of  old, 
*My  house  is  a  house  of  prayer,  but  you  make  it  a  den  of 
thieves.'  TIuU  is  what  they  would  do  with  this  court-hxntse; 
they  have  commenced  to  undermine  the  fofwndaiimi  of  justice; 
they  have  raised  a  sack;  the  cry  has  gone  forth;  Seattle  has 
been  rallied,  Tacoma  has  been  rallied,  Spokane  has  been 
rallied,  and  with  Portland  gamblers  have  joined  hands  to 
defeat  the  ends  of  justice  and  to  let  this  gambler  go 
unwhipped  of  justice  in  order  that  King  Faro  may  rule, 
and  that  every  man  may  be  deterred  from  undertaking  to 
stop  him  in  his  course."  ''Gentlemen,  this  case  is  now 
with  you.  The  people  will  not  be  deceived;  they  cannot 
be  deceived;  they  know  where  the  right  is,  and  you  know 
where  the  right  is,  too.  You  know  the  element  that  are 
to  day  contesting  in  this  court  for  supremacy.     You  know 
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that  on  the  one  hand  is  law  and  order,  and  on  the  other 
hand  is  riot  and  bloodshed  and  disorder.  You  know  that 
those  two  things  are  trying  to  gain  the  supremacy  in  this 
county.  You  know  that  one  or  the  other  will  rule.  If 
Charles  Olds  is  allowed  to  go  forth  with  your  verdict 
registered  one  iota  less  than  charged  in  tHis  indictment;  if 
it  is  said  of  him  that  he  did  not  commit  deliberate  and 
premeditated  murder,  the  shout  will  go  forth  to  Spokane, 
the  shout  will  go  forth  to  these  various  places  that  Mult- 
nomah county  juries  will  not  convict  gamblers,  when  they 
are  clearly  proven  to  be  guilty;  that  Multnomah  county 
juries  will  not  do  their  duty  in  this  regard,  but  that  they 
will  shirk  it "  *  *Can  anybody  dispute  it?  Has  it  not  come 
to  be,  as  I  said,  a  by-word  and  a  reproach  that  in  the 
administration  of  the  criminal  law  in  these  United  States 
of  America,  the  murderer  frequently  goes  free?"  **Unf or- 
nately is  it  not  found  that  there  are  jurors  who  do  not  do 
their  full  duty?  Becavse  you  know  the  t4zctic8  of  t?ie  gambler, 
the  State  needs  twelve  jurors  to  convict,  and  he  only  needs 
one.  That  is  the  test  that  is  what  has  brought  jurispru- 
dence in  this  country  into  disrepute.  That  is  what  has 
caused  the  legislatures  of  various  States  to  pass  laws  to 
try,  if  possible,  to  execute  laws  and  to  prevent  money  and 
power  and  wealth  from  impeding  and  stopping  the  goddess 
in  dealing  out  her  even-handed  justice  to  all." 

These  are  only  a  few  excerpts  from  the  address  and 
were  not  all  taken  in  ttie  order  in  which  it  was  delivered; 
but  they  are  a  faithful  index  to  its  tenor  and  spirit  It 
was  a  remarkable  fiatribe;  it  was  a  powerful  invective 
against  the  gambling  class,  a  severe  criticism  upon  the 
police  of  the  city,  and  also,  indirectly,  a  damaging  reflec- 
tion upon  the  dOSoers  cfaaaqged  with  the  administration  of 
the  criminal  law  of  the  county.  The  eloquent  attorney 
seems  to  have  occupied  tiie  position  of  Samson  when  he 
palled  down  the  temple  of  Dagon  on  the  heads  of  the 
Philistines,  *  "and  it  fell  upon  him  also."  If  the  assump- 
tion that  the  attorney  indulged  in,  that  the  gamblers  of 
Portland  had   conspired  to  take  Weber's  life  and  Olds 
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shooting  him  was  a  part  of  the  conspiracy,  could  have  been 
sustained  it  would  have  established  the  latter*s  guilt  of  the 
crime  charged  in  the  indictment  beyond  any  question;  but 
when  he  appeared  in  this  court  and  attempted  under  the 
evidence  to  justify  the  verdict  of  murder  in  the  first  degree, 
he  was  unable  to  point  out  wherein  it  supported  the 
assumption  to  any  extent  whatever;  and  there  seemed  no 
other  excuse  for  his  engaging  in  such  extraordinary  hyper- 
bole than  an  excess  of  zeal  bordering  on  frenzy.  The 
proof,  however,  showed  that  some  of  the  witnesses  on  the 
part  of  the  defense  were  gamblers,  and  that  they  had 
assisted  to  raise  a  sum  of  money  to  aid  Olds  in  his  defense, 
which  of  course  tended  to  impeach  their  testimony.  The 
claim  of  the  district  attorney  that  the  gamblers  had  con- 
spired to  take  Weber's  life  and  raise  a  fund  to  secure  Olds' 
acquittal  and  corrupt  the  foundation  of  justice,  seems  to 
have  been  predicated,  in  the  main,  upon  the  testimony 
elicited  from  Thomas  Williams  on  his  cross-examination. 
The  witness  had  testified  as  to  threats  made  by  Weber 
against  Olds,  and  in  regard  to  Weber*s  bad  character  and 
t)ld3'  good  character.  It  appeared  that  the  witness, 
among  other  occupations,  had  been  engaged  in  the  gam- 
bling business.  He  also  testified  that  he  had  taken  a  good 
deal  of  interest  in  the  case,  had  raised  money  for  the 
defense  amounting  to  about  three  thousand  dollars,  about 
half  of  which  he  contributed  himself;  that  he  visited 
Seattle  and  Tacoma,  and  had  written  to  Spokane  Falls  in 
the  interest  of  the  accused.  Upon  his  re-direct  examina- 
tion he  was  asked  to  state  the  reason  why  he  took  this 
interest  in  Olds,  and  he  answered:  * 'Simply  because^l^e 
asked  me  to.  He  sent  for  me  after  this  man  was  killed; 
I  guess  I  was  the  first  man  that  saw  him,  and  I  think  I  was 
about  the  only  gambling  man  in  the  town  at  the  time.  He 
sent  for  me,  and  I  went  to  the  city  jail  to  see  him,  and  he 
told  me  what  had  happ^ied,  and  he  says:  *I  haven't  gpt 
a  quarter;  will  you  do  what  you  can  for  me?'  I  told  him 
I  would,  and  I  made  my  word  good  as  near  as  I  oooIcL** 
The  witness  further  testified  that  he  had  been  feeding 
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Olds  while  he  was  down  stairs,  sending  his  meals  to  him. 
The  harangue  of  the  district  attorney  to  the  jury  was 
highly  sensational,  and  served,  no  doubt,  to  incite  their 
passions  and  prejudice  against  the  accused;  but,  unless 
justified  by  the  evidence,  was  quite  out  of  place.  The 
trial  of  a  fellow-being  for  murder,  where  the  penalty  is 
death,  devolves  a  grave  responsibility  upon  the  attorney 
for  the  State  as  well  as  upon  the  court  and  jury,  and  a  con- 
viction should  never  be  urged  unless  justified  by  the  proof, 
fairly  weighed  and  considered.  It  is  to  ascertain  the  truth 
and  apply  the  law,  and  a  resort  to  imagination  or  fancy  in 
order  to  incite  the  passions  and  prejudices  of  the  triers, 
is  a  deviation  from  the  true  and  proper  course.  To  con- 
vict and  put  to  death  a  human  being  through  the  influence 
of  prejudice  and  caprice  is,  morally,  murder,  and  more 
pernicious  in  its  consequences,  by  far,  than  the  escape  of 
a  guilty  person;  and  the  forms  of  law  should  never  be 
prostituted  to  such  a  purpose.  It  is  claimed  by  the  counsel 
for  the  State  that  the  manner  of  the  accused  when  he  did 
\  the  shooting,  and  the  language  made  use  of  by  him, 
showed  deliberation  and  premeditation.  But  I  do  not 
think  that  what  he  did  or  said  on  that  occasion  proves  that 
he  had  previously  designed  to  take  the  life  of  Weber. 
EUs  having  the  appearance  of  being  cool,  his  firing  the 
number  of  shots  he  did  and  the  remark  he  made  after 
Weber  was  killed  were  acts  as  liable,  or  even  more  so, 
perhaps,  to  attend  upon  a  hastily-formed  design  to  kill,  as 
upon  one  formed  in  cool  blood.  Said  counsel  also  claims 
that  as  the  trial  court  was  not  called  upon  to  make  any  ruling 
regarding  the  sufiteiency  of  the  evidence  to  warrant  the 
conviction  of  murder  in  the  first  degree,  no  question  can 
therefore  be  made  upon  that  point  in  this  court;  that  the 
question  must  be  raised  there  before  it  can  be  considered 
here. 

It  has  been  held  repeatedly  by  this  court  that  it  had  no 
authority  to  review  the  decision  upon  a  motion  for  a  new 
triid;  and  has  been  indicated  very  strongly  a  number  of 
times  that  the  question  as  to  the  sufficiency  of  the  evidence 
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to  support  the  judgment  or  conviction,  must  have  been 
first  passed  upon  in  the  trial  court  But  whether  that 
rule  should  be  adhered  to  in  a  capital  case  has  never  before, 
that  I  am  aware  of,  been  pressed  upon  the  attention  of  the 
court.  I  have  always  been  of  the  opinion,  since  my  atten- 
tion was  called  to  the  matter,  that  where  the  evidence  in  a 
capital  case  is  shown  to  be  clearly  insufficient  to  warrant 
a  conviction,  it  would  be  the  duty  of  this  court,  under  its 
supervisory  power  over  the  circuit  courts,  to  reverse  the 
conviction  and  order  a  new  trial.  If,  for  instance,  a  case 
were  brought  here  where  the  accused  had  been  convicted 
of  murder  in  the  first  degree  and  the  evidence  showed 
affirmatively  that  the  corpits  delicti  had  not  been  proven, 
we  could  not,  it  seems  to  me,  affirm  the  conviction.  The 
counsel  for  the  appellant  cites  in  his  brief  a  number  of 
decisions  from  the  courts  of  other  States  to  the  effect  that 
the  appellate  court  will  not  apply  in  capital  cases  the  rules 
which  govern  trial  courts  in  other  cases  with  the  same 
strictness,  and  I  am  of  the  opinion  that  such  a  rule  should 
obtain  here.  I  think  it  the  duty  of  a  trial  court,  at  all 
events  in  a  case  of  murder,  where  the  evidence  is  not  suffi- 
cient to  warrant  a  conviction  of  the  highest  grade  of  the 
offense  charged,  to  instruct  the  jury  of  its  own  motion  to 
that  effect  'It  is,'*  says  Blackstone,  ''the  noble  declara- 
tion of  the  law  that  the  judge  shall  be  counsel  for  the 
prisoner ;  that  is,  shall  see  tiiat  the  proceedings  against 
him  are  legal  and  strictly  r^ular."  Black.  Com.  (Gooley's 
ed.)  *354. 

I  have  thus  far  omitted  any  reference  to  the  testimony  of 
the  witness  Milton  Weidler  contained  in  the  statement 
herein.  The  district  attorney  seemed  to  rely  upon  this  testi- 
mony, in  his  argument  to  the  jury,  as  proof  that  Olds  was 
lying  in  wait  to  kill  Weber,  as  it  appears  in  one  of  the  extracts 
from  his  speech  above  set  out  That  testimony,  however, 
was  clearly  incompetent,  as  the  witness  would  not  swear  that 
the  man  he  saw  standing  by  the  fire-plug  Was  Olds,  and 
could  not  describe  the  man  further  than  that  he  ^vas  a 
heavy-set  man,  and  the  court  committed  palpable  error 
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when  it  allowed  the  witness  to  testify  to  what  he  said  to 
his  friend  as  to  his  belief  that  Olds  was  standing  on  the 
corner  when  he  passed.  If  the  witness  had  seen  Olds 
standing  at  the  place  at  the  time  referred  to,  his  testinaiony 
to  that  effect  would  necessarily  have  been  damaging  to  the 
accused;  but  he  could  not  swear,  nor  describe  the  man  he 
saw  so  that  he  could  be  identified  as  Olds.  He  should  not» 
therefore,  have  been  permitted  to  eke  out  his  evidence  on 
that  point  by  testifying  to  the  expression  he  made  use  of 
when  he  heard  the  announcement  that  Olds  had  shot 
Weber,  regarding  his  mental  impression  that  the  man  he 
saw  standing  on  the  corner  was  Olds.  It  was  a  mere 
surmise  on  the  part  of  the  witness,  yet  admitting  it  in 
evidence  under  the  particular  circumstances  was  highly 
prejudicial  to  the  accused. 

There  are  other  questions  in  the  case  which  have  been 
discussed,  but  it  is  not  necessary  to  specially  consider 
them.  The  counsel  for  the  accused  had  the  right  to  have 
the  two  instructions  requested  by  them  given  in  some  form 
to  the  jury;  whether  they  were  included  in  the  instructions 
given  may  be  questioned,  but  the  solution  of  that  question 
is  not  necessary  to  the  decision  of  the  case,  and  probably 
will  be  obviated  in  the  future. 

After  a  thorough  examination  of  the  facts  in  the  case,  I 
am  constrained  to  believe  that  the  accused  has  not  had 
such  a  trial  as  the  law  accords  to  parties  charged  in  capital 
cases.  That  he  is  a  gambler  and  a  worthless  member  of 
community,  may  be  true;  but  he  is  on  trial  for  his  life,  is 
within  the  pale  of  the  law,  and  the  courts  can  do  no  less 
than  to  require  that  the  law  be  administered  in  his  case  as 
in  all  others — in  accordance  with  its  letter  and  spirit 

I  am  of  the  opinion  that  the  judgment  of  conviction 
should  be  reversed  and  the  case  remanded  for  a  new  trial. 

Lord,  J.  dissenting. — Upon  the  points  discussed,  my 
views  are  briefly  these: 

First — That  an  opinion  formed  from  newspaper  reports 
does  not  disqualify  a  juror  when  it  is  such  as  will  yield  to 
the  evidence  which  may  be  adduced,  and  it  appears  that  he 
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can  give  the  defendant  a  fair  and  impartial  tiial;  that  ''all 
men,"  as  Butler,  C.  J.,  said,  **take  newspaper  statements 
as  current  news,  liable  to  qualification,  explanation  or 
contradiction,  and  when  qualified,  explained  or  contra- 
dicted, they  change  their  opinions  or  belief  accordingly 
as  a  matter  of  course";  so  that  the  opinion  which  should 
exclude  a  juror  must  be  of  a  fixed  and  settled  character; 
showing  that  his  mind  is  not  open  to  the  reception  of  testi- 
mony and  partaking,  in  fact,  of  the  nature  of  a  pre- 
judgment, and  finally,  that  the  trial  court  has  a  better 
opportunity  to  judge  of  the  juror's  fitness  and  competency 
upon  the  whole  examination  conducted  in  its  presence  and 
hearing,  than  can  the  appellate  court  from  a  bare  inspec- 
tion of  the  record  alone. 

Second — That  the  motion  for  a  change  of  venue  on 
account  of  prejudice  alleged  to  have  been  produced  in  the 
public  mind  by  exaggerated  newspaper  reports  that  would 
prevent  the  defendant  from  having  a  fair  and  impartial 
trial,  controverted  by  counter-affidavits  on  behalf  of  the 
State  to  the  effect  that  the  accused  could  have  a  fair  and 
impartial  trial,  and  that  a  jury  could  be  selected  from  the 
body  of  the  county,  was  addressed  to  the  discretion  of  the 
trial  court,  and  is  not  reversable  error,  except  for  manifest 
abuse  and  injustice;  that  the  books  abound  in  cases  which 
show  upon  applications  of  this  kind,  that  where,  soon 
after  the  killing,  false  and  exaggerated  statements  are 
alleged  to  have  been  published  concerning  the  transaction 
in  newspapers  of  general  circulation  in  the  county,  and 
that  these  publications  reflected  severely  upon  the  defend- 
ant's character  and  greatly  inflamed  the  public  mind  and 
prejudiced  the  people  against  him,  controverted  by  affida 
vits  on  behalf  of  the  State  to  the  effect  that  the  affiants  were 
acquainted  with  the  feelings  and  sentiments  of  the  people, 
and  that  no  excitement  or  prejudice  existed  against  the 
defendant  which  would  prevent  him  from  having  a  fair  and 
impartial  trial;  that  such  applications  are  addressed  to  the 
discretion  of  the  trial  court,  and  refused  to  interfere,  and 
that»  except  in  special  cases,  any  interference  of  the  appellate 
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court  is  more  likely  to  result  in  a  failure  of  justice  than  in 
depriving  the  accused  of  a  fair  and  impartial  trial 

Third — That  this  court  cannot  review,  as  has  been  done 
in  this  case,  the  determination  of  the  trial  court  upon  a 
motion  to  set  aside  the  verdict  on  the  ground  of  the 
insufficiency  of  the  evidence,  because  (1)  such  motion  is 
not  reviewable  in  the  appellate  court,  and  that  it  has  been 
its  constant  practice  from  State  v.  Fitzhugh,  2  Or.  230,  to 
State  V.  Clements,  15  Or.  243,  in  which  Thayer,  C.  J.,  said, 
as  to  the  identical  point  now  raised:  ''This  court  long 
ago  held  that  a  matter  [motion  to  set  aside  the  verdict]  of 
that  character  is  not  reviewable.  Counsel,  however,  con- 
tinued, from  time  to  time,  to  persist inurgin^ suchquestiofis 
upon  the  consideration  of  this  court,  and  seem  to  think 
that  unless  they  are  able  to  raise  them,  judgments  are 
liable  to  be  given  without  sufficient  evidence  in  law  to 
sustain  them.  But  such  results  are  not  liable  to  follow  if 
counsel  will  properly  present  them.  This  court  will  not 
uphold  a  judgment  where  the  evidence  is  not  sufficient  in 
law  to  justify  its  rendition,  if  the  question  is  properly  made^ 
which  can  be  done  by  a  motion  at  the  trial  to  discharge  the 
defefndafd  upon  that  particular  ground  aokd  indttding  aM  the 
evidence  in  the  biU  of  exceptions  tending  to  establish  his  guilt. 
So,  also,  a  question  regarding  the  sufficiency  of  the  proof 
of  a  particular  fact  in  the  case  may  be  reviewed  here,  but 
it  must  be  raised  by  an  exception  at  the  trial.  Should  the 
trial  court  say  to  the  jury  that  if  they  found  such  and  such 
facts,  and  there  was  not  sufficient  evidence  in  law  to 
authorize  such  finding  of  all  or  any  of  the  facts  thus 
submitted,  an  exception  in  either  case  could  be  saved  and 
made  available.  All  the  evidence,  however,  would  have 
to  be  certified  to  this  court,  bearing  upon  the  same,  in  the 
statement  of  the  exception;  and  the  statement  in  such  case 
must  purport  to  contain  all  the  evidence  upon  the  point. 
This  court  lias  nothing  to  do  with  the  rulings  of  the  trial  court 
upon  a  motion  for  a  new  trial  or  to  set  aside  the  verdict  of  the 
jury*  It  deals  only  tvith  questions  of  kav,  and  they  must  be 
squarely  presented  as  such.'*    Because  (2)  the  rule  as  thus 
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declared  and  steadily  maintained  is  better  adapted  to 
protect  all  the  legal  rights  of  the  accused,  and  to  meet  the 
ends  of  justice  by  presenting  the  particular  matter  or 
point,  as  here,  the  fact  of  premeditation  and  the  evidence 
in  respect  to  it  alone,  so  that  the  appellate  court  can 
examine  and  pass  directly  upon  it  without  wading  through 
a  voluminous  mass  of  other  matter  about  which  there  is  no 
controversy.  Because  (3)  the  determination  of  the  trial 
court  cannot  be  reviewed  for  the  reason,  as  Story,  J.,  said, 
that  **it  is  not  a  matter  of  absolute  right  in  the  party,  but 
rests  in  the  judgment  of  the  trial  court,  and  is  to  be  granted 
only  when  it  is  in  furtherance  of  substantial  justice;  but 
that  the  case  is  far  different,  upon  a  writ  of  error,  bringing 
the  proceedings  at  the  trial  by  a  bill  of  exceptions,  to  the 
cognizance  of  the  appellate  court.  The  directions  of  the 
trial  court  must  then  stand  or  fall  upon  their  own  intrinsic 
propriety  as  matters  of  law."  As  such  rule  is  operative  to 
prevent  a  judgment  without  sufficient  evidence  in  law  to 
sustain  it,  it  ought  to  stand  and  its  reversal  will  be  apt  to 
needlessly  multiply  new  trials,  and  perhaps  to  cause  a 
failure  of  justice.  Because  (4)  that  the  cases  referred — 
State  V.  Cody,  18  Or.  506,  and  State  v.  Hunsaker,  16  Or.  497, 
— are  not  authorities  to  look  into  the  case  and  pass  upon 
the  sufficiency  of  the  evidence  upon  a  determination  of  a 
motion  of  this  character;  but  that  the  first.  State  v.  Cody, 
was  brought  to  the  cognizance  of  the  appellate  court  upon 
an  exception  to  the  trial  court's  refusal  to  direct  a  verdict 
for  the  defendant  and  that  he  be  discharged,  or  that  the 
court  instruct  the  jury  that  the  defendant  could  not  be 
convicted  of  the  crime  of  mayhem,  for  that  the  evidence 
was  insufficient  to  justify  the  same,  and  not  for  the  refusal 
of  the  trial  court  to  set  aside  the  verdict;  and  in  the  other. 
State  V.  Hunsakerj  while  Strahan,  J.,  expressed  his 
personal  opinion  to  that  effect,  the  court  did  not  decide 
and  he  expressly  added:  **But  we  do  not  consider  or 
decide  that  matter  now."  So  that  there  is  not  only  no 
authority  in  our  practice  to  justify  it,  but  the  rulings,  aa 
already  shown,  have  been  constantly  the  other  way. 
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But  if  these  precedents  are  to  be  disregarded  and  over- 
turned to  meet  the  exigency  of  the  case  at  bar,  and  the 
evidence  examined  upon  a  motion  for  a  new  trial  after 
verdict,  then  (5)  my  contention  is,  that  there  is  evidence, 
disclosed  by  the  record,  of  facts  and  circumstances  tending 
to  show  premeditation;  that  the  evidence  shows  that  the 
parties  had  had  a  previous  quarrel  and  fight;  tiiat  after- 
wards, and  upon  the  day  of  his  death,  Weber  called  upon 
one  Sliter  and  told  him  that  the  defendant  Olds  could  no 
longer  continue  to  run  the  game  over  the  Crystal  Palace 
saloon,  and  that  Sliter  communicated  this  information  to 
the  defendant  Olds,  and  requested  him  to  leave  the  city; 
that  Olds  walked  up  Third  street  to  the  comer  of  Alder, 
and  that  at  the  time  he  was  armed  with  his  pistol  in  his 
right- front  pants  pocket,  and  that  he  had  his  hand  on  it, 
and  there  met  Weber  and  said  to  him:  **I  hear  you  have 
been  about  town  looking  for  me?"  and,  before  Weber 
could  make  full  reply,  commenced  firing,  and  after  shoot- 
ing four  bullets  into  him,  after  his  victim  lie  dead,  or 
dying,  at  his  feet,  threw  back  his  coat,  put  in  his  revolver, 
then  took  out  his  handkerchief  and  calmly  took  off  his  hat, 
wiped  his  brow,  wiped  his  hat,  walked  around  the  body, 
and  before  leaving  saying,  ''Now,  you  s —  of  ab— ,  you 
have  got  me!**  tending  to  show  that  his  mind  was  made  up 
to  answer  his  own  inquiry  in  the  way  it  was  done  before 
Weber  could  reply.  One  witness,  when  asked,  «*What 
time  would  you  say  elapsed  between  the  time  Olds 
addressed  the  remark,  *Mr.  Weber,  I  understand  you  have 
been  looking  for  me,'  until  he  fired  the  shot?"  answered 
that  ''it  was  almost  instantaneous,"  and  that  Weber  had 
hardly  completed  his  reply,  "You  s —  of  a  b — ,  what  do 
you  want  with  me?"  when  the  first  shot  was  fired,  tending 
to  show  that  the  question  was  not  asked  to  elicit  an  answer, 
but  that  it  was  asked  and  followed  so  instantly  by  pistol 
shots  as  tended  to  indicate  that  the  purpose  to  take 
Weber's  life  was  already  formed  when  it  was  done.  When 
all  the  facts  are  taken  together — the  fight  which  had 
preceded;  Weber's  conversation  with  Sliter,  which  he  had 
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imparted  to  the  defendant  Olds,  and  which  indicated  a 
purpose  to  break  up  his  gambling  game;  Olds  going 
armed  to  the  comer  of  Alder  street,  his  stopping  there, 
and  when  Weber  came  along  addressing  to  him  an  inquiry 
that  tended  to  show  that  what  Sliter  had  told  him  was 
then  in  his  mind,  but  followed  so  quickly  by  pistol  shots 
as  tended  to  indicate  that  no  reply  was  expected,  but  that 
he  was  executing  a  purpose  already  formed,  and  his 
manner  after  the  killing,  so  comparatively  free  from 
excitement  or  passion,  deliberately  putting  back  his 
revolver  into  his  pocket,  calmly  wiping  his  brow,  his  hat, 
and  walking  about  his  victim — leaves  him  with  the  remark: 
•*Now,  you  son  of  a  b — ,  you  have  got  me";  or,  as  the  facts 
would  seem  to  tie  together,  you  have  been  looking  for  me 
and  now  you  have  got  me,  tending  to  indicate  a  state  of 
mind  that  was  not  acting  on  the  impulse  of  the  moment, 
but  exercising  a  purpose  already  formed  with  deliberation 
to  insure  certainty  in  its  results. 

It  may  be  that  there  is  testimony  of  other  witnesses 
which  would  contradict  this,  or  from  which  different  infer- 
ences may  be  drawn,  or  which  would  tend  to  support  some 
other  theory,  or  from  facts  admitted  and  even  undisputed 
as  to  what  is  the  proper  deduction,  where  different  men 
equally  sensible  and  impartial  would  make  different 
inferences,  but  that  only  serves  to  show  that  the  law  com- 
mits the  case  to  the  decision  of  the  jury  and  not  the  court. 
For,  in  passing  upon  the  sufficiency  of  evidence  by  a  court, 
^'it  must  be  assumed,"  said  Judge  Dillon,  ''that  all  the 
evidence  in  the  case  is  true,  and  that  the  witnesses  are  all 
credible,  for  if  there  are  questions  relating  to  the  credi- 
bility of  witnesses,  or  if  what  the  evidence  proves  depends 
upon  the  credibility  of  witnesses,  or  upon  the  proper 
deduction  to  be  drawn  from  the  evidence,  these  are  ques- 
tions not  for  the  court  but  for  the  jury  under  the  direction 
of  the  court. "  That  role  applied  to  the  evidoDoe  disclosed 
by  this  record  makes  this  a  case  for  the  decision  of  the 
jury  and  not  for  the  oourl^  as  it  is  Hbexr  provmoe  tadecide 
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questions  of  fact,  as  it  is  of  the  court  to  decide  questions 
of  law. 

Fourth — That  the  testimony  of  Weidler  is  merely 
cumulative,  and  that  there  is  suflftcient  evidence  to  support 
'the  verdict  without  it,  and  therefore,  its  admission,  con- 
ceding it  to  be  incompetent,  was  without  prejudice  and  is 
not  reversible  error. 

Fifth — That  the  remarks  attributed  to  the  district  attor- 
,ney  as  improper  and  inserted  in  the  record,  were  not 
excepted  to  and  brought  to  the  attention  of  the  trial  court 
for  its  decision,  and  cannot  now  be  raised  for  the  first  time 
in  this  court  within  the  ruling  and  decision  in  State  v. 
Ahrams,  11  Or.  172,  in  which  Watson,  J.,  said:  *'Some  of 
the  remarks  attributed  to  Mr.  Dorris  were  undoubtedly 
improper  and  can  hardly  be  condemned  with  too  much 
severity.  But  however  reprehensible,  there  is  one  insu- 
perable obstacle  to  their  being  considered  here  as  ground 
for  reversal — they  involve  no  error  in  the  court  below. 
We  have  announced  this  principle  before.  State  v.  Ander- 
son,  10  Or.  448,  and  we  now  lay  it  down  as  a  rule,  to  which 
there  is  no  exception^  that  no  objection  to  proceedings  in  the 
court  below  can  be  heard  in  this  court  which  is  not  based 
upon  alleged  error  in  judicial  action  on  the  part  of  the 
lower  court. " 

In  view  of  these  considerations,  much  as  I  regret  to 
differ  with  my  associates,  as  I  understand  the  law  and  the 
practice  so  long  and  steadily  adhered  to  by  this  court,  I 
cannot  consent  to  disregard  and  overturn  them,  and  have, 
therefore,  no  other  alternative  than  to  dissent. 


[Filed  July  1,  1890l] 

E.  K.  ANDERSON,  Appellant,  u  W.  P.  HAMMON  and 
E.  W.  HAMMON,  Respondents.^ 

LMAflB— Equttabls  JuBisDicnoN—CAKCXLLAnoH.— Where  the  neglect  and  omlwlonB 
of  the  defendAnls  to  perform  their  obligations  nnder  a  leiMe  reanlted  in  waste, 
which,  If  permitted  to  continne,  must  eyentually  result  in  the  ruin  and  destruction 
of  its  subject  matter  to  the  irreparable  damage  of  the  plaintiff;  hdd,  that  equity 
would  Interfere  and  cancel  the  lease  to  prevent  such  waste  and  destruction. 
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This  was  a  suit  in  equity  brought  by  the  plaintiff  and 
appellant  to  have  a  lease  cancelled,  and  for  damages,  and 
for  a  temporary  injunction  pending  the  suit  A  large 
amount  of  evidence  was  taken;  and,  after  a  full  hearing, 
the  court  found  that  the  evidence  failed  to  sustain  the 
complaint  and  dismissed  the  suit.  From  the  decree  ren- 
dered herein  this  appeal  is  taken. 

K  K.  Harma  and  Francia  Fitch,  for  Appellant 

C.  W,  Kahler,  for  Respondents. 

Lord,  J.,  delivered  the  opinion  of  the  court 

The  plaintiff  in  his  complaint  alleges,  that  at  the  execu- 
tion of  the  lease  sought  to  be  cancelled  he  was  the  owner 
of  a  valuable  apple  orchard,  consisting  of  thirty  acres,  and 
also  twenty  acres  or  more  set  with  peach,  plum  and  apricot 
trees;  that  each  was  in  a  good  and  healthy  condition 
when  taken  possession  of  by  the  defendants;  that,  induced 
by  the  representations  of  the  defendants,  they  would 
cultivate,  prune  and  care  for  said  orchard  if  a  lease  could 
be  obtained  for  the  same,  the  plaintiff  entered  into  a 
written  lease  with  the  defendants  to  have  said  orchards 
for  the  period  of  five  years,  in  which  they  agreed  to 
properly  cultivate  and  prune  the  same  according  to  the 
rules  of  good  horticulture,  plowing  at  least  one  way  each 
year,  etc.,  but  that  by  reason  di  the  neglect  and  failure  of 
the  defendants  to  properly  cultivate  said  orchards,  they 
were  overrun  with  suckers,  water-sprouts  and  orchard 
pests,  so  that  the  trees  were  and  are  going  rapidly  into 
decay  and  ruin,  to  the  irreparable  injury  of  the  plaintiff. 

The  answer  admits  the  lease,  etc,  but  denies  6i)ecifically 
the  neglect  or  failure  to  comply  with  the  terms  of  the  lease 
and  all  else  material.  The  contention  of  the  defendants  ts» 
that,  under  the  lease,  they  were  not  required  to  do  any 
particular  amount  of  cultivation  or  pruning;  that  they 
only  agreed  to  **prune  and  cultivate  the  orchards  accord- 
ing to  the  rules  of  good  horticulture,'*  and  that  the  only 
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indication  of  the  amount  of  cultivation  is  limited  to  "plow- 
ing at  least  one  way  each  year,"  and  consequently  were 
not  bound  to  grub  out  the  trees,  to  cut  out  borers,  to  take 
proper  measures  to  destroy  the  woolly  aphis,  or  other 
insect  life  detrimental  to  the  healthful  condition  of  the 
trees. 

The  evidence  shows  that  the  plaintiff  and  the  defendant 
W.  P.  Hammon,  previous  to  the  execution  of  the  lease, 
had  several  conversations  in  respect  to  the  cultivation  and 
preservation  of  fruit  and  the  production  of  fruit  thereon, 
and  that  the  defendant  professed,  and  so  represented  him- 
self, to  be  versed  by  study  and  experience  in  horticulture; 
and  that  the  plaintiff,  impressed  with  the  value  of  such 
knowledge  and  experience  in  fruit  raising,  and  the  ability 
of  the  plaintiff  to  handle  and  care  for  his  orchards  so  as 
to  make  them  more  profitable,  and  to  improve  and  keep 
such  orchards  in  good  condition,  and  the  trees  in  the  best 
state  of  productiveness,  was  induced  by  the  defendant  to 
make  the  lease  for  the  period  named,  which  he  represented 
to  be  necessary  to  effect  such  objects,  keep  the  trees  reno- 
vated and  in  good  fruit-bearing  condition,  and  reap  the 
advantages  suggested.  It  also  shows  that  the  defendant 
took  the  plaintiff  into  his  orchard  and  explained  to  him 
wherein  he  failed,  how  the  insect  pests  which  often  injured 
and  destroyed  the  trees  could  be  removed  and  extermi- 
nated,  and  how,  according  to  good  horticultural  methods, 
the  health  of  the  trees  coulS  be  maintained  and  their  fruit- 
bearing  qualities  preserved;  tiiat  after  several  conversa- 
tions of  this  character,  the  defendant  himself  drew  up  the 
lease  and  it  was  signed  in  view  of  these  facts  and  under 
such  circumstances.  The  evidence  shows  that  suckers 
growing  around  the  roots  of  fruit  trees  exhaust  the  nour- 
ishment that  should  go  to  the  support  of  the  trees;  that 
water-sprouts  growing  after  heavy  pruning  produce  a 
similar  effect;  that  the  aphis  infesting  an  orchard,  when 
left  to  itself,  eventually  injures  or  kills  the  trees,  and  that 
the  borer  in  a  peach  and  apricot  orchard,  if  not  removed 
with  a  knife,  produces  a  similar  effect  upon  those  trees. 
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It  is  clear,  then,  to  properly  care  for  and  cultivate  an 
orchard,  that  it  is  necessary  that  one  should  look  carefully 
after  these  matters  to  prevent  the  decay  or  destruction  of 
the  trees  and  to  preserve  them  in  a  healthy,  fruit-bearing 
condition,  for  it  is  conceded,  unless  suckers  are  removed, 
and  these  pests  are  checked  or  exterminated,  the  orchard 
will  finally  go  into  decay  and  be  irreparably  injured. 

Whose  duty,  then,  was  iU  under  this  lease,  to  attend  to 
these  matters?  It  would  seem  to  me  that  the  language  of 
the  lease  necessarily  included  attention  to  these  matters 
without  their  express  mention.  To  prune  and  cultivate  an 
orchard  according  to  the  best  horticultural  methods,  would 
require  the  doing  of  all  those  things  which  are  essential  to 
keep  the  trees  in  a  good  condition  and  preserve  their  fruit- 
bearing  qualities,  which  would  include  the  cutting  oft  of 
suckers  and  water -sprouts  when  necessary  to  the  health 
of  the  trees,  as  well  as  the  taking  of  proper  steps  to  remove 
insects  pests,  which  sapped  their  lives,  when  the  trees 
are  so  infested.  But  if  there  was  any  doubt  as  to  the 
proper  construction  to  be  given  to  the  lease,  when  what 
preceded  and  induced  the  making  of  the  lease  is  consid- 
ered, such  doubt  must  be  removed  and  the  duty  of  the 
defendants  in  the  premises  made  plain;  they  must  have 
understood  their  obligation  to  include  the  removal  and 
destruction  of  all  such  insect  pests  as  were  detrimental  to 
the  health  of  the  trees.  The  lease  was  obtained  and  the 
possession  of  l&e  orchard  upon  the  reliance  placed  in  the 
representations  of  the  defendant  W.  P.  Hammon;  and 
under  the  circumstances  the  defendant  must  have  known 
how  the  plaintiff  understood  it,  and  also  that  the  defendant 
W.  P.  Hammon  would  give  his  personal  attention  to  the 
cultivation  of  the  orchards,  according  to  the  rules  of  good 
horticulture  as  understood  and  explained  by  him.  That 
he  did  not  do  so,  but  left  the  matter  in  other  hands  and 
went  to  California,  is  not  disputed.  That  by  reason  of  the 
neglect  and  failure  of  the  defendants  to  comply  with  their 
agreement  and  properly  cultivate  and  care  for  the 
orchards,  we  think  the  evidence  shows  that  suckers  and 
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water-sprouts  were  allowed  to  grow  and  overrun  the 
apple  orchard,  and  that  both  orchards  were  infested  with 
insect  pests,  which  seriously  injured  the  healthful  condi- 
tion of  the  trees,  killing  some  and  causing  others  to  go 
into  decay,  and  which,  if  permitted  to  continue  without 
any  effort  at  abatement  during  the  period  of  the  lease, 
must  result  in  the  ruin  and  destruction  of  these  orchards 
and  irreparable  injury  to  the  plaintiff. 

Under  such  circumstances  it  seems  to  us  a  court  of  equity 
ought  to  interfere  and  prevent  the  decay  and  eventual 
ruin  and  destruction  of  these  orchards  by  cancelling 
the  lease  and  arresting  the  progress  of  its  waste  from  the 
failures  and  omissions  of  the  defendants. 

We  think,  therefore,  the  court  erred  in  dismissing  the 
suit,  and  that  the  cause  must  be  remanded  to  take  the 
account  prayed  for  with  directions  to  cancel  the  lease  and 
make  the  injunction  perpetual,  and  it  is  so  ordered. 


[Filed  July  l,ia90.] 

S.  A.  KEEL,  Respondent,  v.  F.  LEVY,  Appellant. 

PucADiNO— Fraud.— Unless  fhtud  or  Illegality  be  pleaded  and  proven  by  a  preponder^ 
ance  of  the  evidence,  the  writings  executed  by  the  parties  most  be  enlorced 
according  to  their  legal  Import. 

Feaud— Proof  op.— Fraud  is  a  matter  of  fkct  which  must  be  proven ;  it  is  never  pre- 
sumed. It  may  be  established  by  circumstances ;  but  the  circnmstanoes  relied 
upon  must  be  of  such  a  satisfactory  character  as  to  convince  the  mind  of  the  trier 
of  the  fact  that  the  transaction  was  a  sham  and  not  what  it  purports  to  be. 

Mkrger— Quark.— Whether  the  holder  of  a  note  secured  by  a  chattel  mortgage  who 
caused  the  mortgaged  property  to  be  attached  on  another  debt  due  to  him  by  the 
mortgagor  and  sold,  and  such  mortgagee  purchases  the  same  at  the  sale,  and  there 
is  nothing  to  show  that  he  intended  to  keep  the  mortgage  alive  as  a  lien,  the 
mortgage  is  merged,  qtuere  t 

8DRRTY— Subrogation.— When  the  principal  and  snrety  each  mortgages  his  own  prop* 
erty  as  security  for  the  debt  of  the  principal,  and  the  surety  pays  the  debt,  the 
principal's  mortgage  given  to  secure  such  debt  passes  to  the  surety  by  operation 
of  law.    He  is  subrogated  to  all  of  the  rights  of  such  creditor. 

PmntcirAL  and  Surkty— Separate  MoRTOAon  bt  Each  to  0icurb  Prikcipal's 
Debt.— Where  the  principal  and  surety  have  both  mortgaged  property  to  aeearethe 
debt  of  the  principal,  the  surety  is  entitled  to  have  the  property  of  the  pdnelpal 
sold  first  and  applied  in  satiKfai  tion  of  the  debt 

Obattbl  Mortqaor— Growing  Crop.— The  lien  of  a  chattel  mortgage  or  acTMUag 
cxop  follows  the  grain  after  severance  and  tcaovak  and  cJM  aiOBayoXiersftte 
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Appeal  from  Marion  county:  R  P.  Boise,  judge. 

This  suit  is  prosecuted  by  the  respondent  to  secure  a 
partition  of  certain  personal  property  consisting  mainly  of 
grain  grown  upon  the  defendant's  farm  and  some  land 
leased  of  other  parties.  The  grain  was  raised  by  the 
plaintiff  and  one  Rickey  as  partners.  During  all  of  the  times 
mentioned  in  the  pleadings,  Rickey  was  indebted  to  the 
defendant  in  a  large  amount  of  money.  After  the  grain 
had  been  sown,  Rickey  executed  a  mortgage  to  one  A. 
Grant  on  his  interest  in  the  grain  to  secure  the  payment 
of  1700  which  he  had  theretofore  borrowed  of  Grant, 
under  a  contract  that  said  mortgage  should  be  executed 
after  the  grain  had  been  sown.  Afterwards,  for  the  sole 
purpose  of  additional  security  for  the  $700  borrowed  of 
Grant  by  Rickey,  the  plaintiff  executed  a  mortgage  on  his 
interest,  being  one  equal  undivided  third  of  the  same  crops. 
Plaintiff's  note  was  for  |708. 50.  Keel's  mortgage  contains 
the  following  recital:  "The  above  note,  together  with  the 
mortgage  to  secure  the  same,  is  given  by  me  to  said  A. 
Grant  in  consideration  of  1708.50,  loaned  this  day  by  said 
A.  Grant  to  James  M.  Rickey  at  my  special  instance  and 
request;  and  this  note  and  mortgage  is  given  by  me  to  said 
A.  Grant  to  secure  said  A.  Grant  the  payment  of  the  note 
and  mortgage  given  this  day  by  said  James  M.  Rickey  for 
said  sum  of  1708.50  in  case  said  James  M.  Rickey  failed  to 
pay  on  demand  his  said  note;  said  note  so  given  being 
dated  April  2,  1888,  due  one  day  after  date,  principal 
1708.50,  with  interest  at  ten  per  cent  per  annum 
from  date  until  paid,  and  for  reasonable  attorney  fees; 
and  that  it  is  further  agreed  that  when  said  Grant  i  claim 
is  fully  satisfied,  my  responsibility  is  to  cease.'*  After  the 
maturity  of  these  notes,  and  when  they  were  over  due,  the 
plaintiff  purchased  them,  as  well  as  the  mortgages,  for  the 
consideration  of  1710.  He  then  caused  an  action  to  be 
commenced  in  his  name  against  Rickey  to  recover  a  large 
amount  which  Rickey  then  owed  him,  and  caused  Rickey's 
interest  in  said  grain  to  be  attached,  harvested  by  the 
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sheriff  and  then  soldt  at  which  sale  the  plaiiitifF  became 
the  purchaser.  The  amount  of  plaintiff's  judgment  in  said 
action  was  $2,928.34  and  costs,  and  the  amount  of  plaintiff's 
bid  for  Rickey's  Interest  was  $1, 113. 50.  The  sheriff,  after 
his  levy  under  the  attachment,  harvested  aU  of  said  crops, 
and  his  expenses  and  charges  amounted  to  $1,058.^9,  which 
were  paid  by  the  defendant  Levy. 

TUmon  Fbrd  and  Wni.  E.  HolfWBB^  fbr  Appellant 

J.  J.  Murphy,  for  Respondent 

Strahan,  J.,  delivered  the  opinion  of  the  court 

The  fact  that  Keel  executed  his  note  and  mortgage  on 
his  one-third  interest  ih  the  crops  as  surety  for  the  $700 
borrowed  by  Rickey  of  &rant  must  be  taken  as  estab- 
lished by  a  clear  preponderance  of  the  evidence.  Such  is 
the  plain  import  of  the  moi-tgage  made  by  Keel  to  Grant 
tod  it  is  not  attsicked  fbr  fi^ud,  either  by  the  pleadings 
{Mianer  v.  Krvapp,  180,  135)  or,  directly,  by  the  evidence. 
It  is  true  the  appellant  refers  to  some  of  Keel's  evi- 
dence on  his  cross-exatnitiation  in  relation  to  borrowing 
money,  from  which  it  is  suggested  an  inference  of  fraud 
might  be  drawn,  but  I  do  not  think  this  is  enough.  Nor 
is  this  evidence  alone  sufiSicient  upon  which  to  predicate 
any  such  conclusion.  Fraud  is  ^  matter  of  fact  which 
must  be  proven;  it  is  never  presumed.  It  is  true 
direct  evidence  on  the  subjebt  is  rarely  attainable.  It  n 
therefore,  be  established  by  circumstances;  but  the  cu- 
cumstances  relied  upon  must  be  of  such  a  satisfactory 
Character  as  to  convince  the  mind  of  the  trier  of  the  f a<it 
that  the  transaction  drawn  in  question  was  a  sham  and  not 
what  it  purported  to  ba  The  evidence  relied  upon  by  the 
appellant  on  this  point  falls  short  of  that  Briefly,  it  is 
that  Keel  had  in  his  possession  about  that  time  the  sum  of 
$600,  and  when  questioned  where  he  obtained  it,  the  account 
he  gave  was  unreasonable  and  improbable;  hence  it  is 
insisted  that  the  loan  from  Grant  was  really  forKeel^s  use, 
and  that  therefore,  he  is  the  principal  debtor  and  Rickey 
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the  surely.  There  is  a  possil^Hlily  that  this  assumption  may 
be  true,  bnt  in  questions  of  this  mature  the  court  caunat 
act  on  possibilities.  Proof  tba<i  is  satisfactory,  that  whioli 
is  8to*ong  enough  to  overthrow  the  solemn  writings 
executed  by  the  parties  at  the  time,  is  requisite,  and  that 
I  am  unable  to  find  in  this  record* 

a.  Treating  these  writings,  then,  for  just  what  they 
purport  to  be,  the  question,  what  are  the  rights  and  liabil- 
ities thereby  created,  is  presented  for  consideration. 
Whatever  rights  Grant  bad  under  the  mortgages  were 
transferred  to  Levy  by  the  assignment,  and  he  acquired 
no  other  thereunder.  The  facts,  then,  bru^y  recapitulated* 
are  these.  Rickey  borrowed  $700  of  Opant  and  gave  his 
{MPomissory  note  tiieref or,  secured  by  a  chattel  mortgage 
on  an  undivided  one-third  of  certain  growing  crcqas;  after- 
wards Keel,  as  additional  security  for  the  same  debt,  made 
his  promissory  note  secured  by  a  chattel  mortgage  on  his 
undivided  one-third  of  the  same  crops.  After  said  notes 
fell  due.  Levy,  for  the  consideration  of  fTlO  paid  to  Grant, 
purchased  said  notes  and  mortgages,  and  they  wane 
assigned  to  him.  He  then  caused  Rickey's  interest  in  the 
crop  4o  be  attached  and  sold  on  a  debt  due  from  Rickey  to 
himself  and  purchased  the  same  at  such  sale.  He  now 
claims  that  the  Rickey  note  remains  unsatisfied  and  that 
he  may  resort  to  the  Eeel  mortgage  for  payment.  To  this 
api)ear  several  objections.  When  Levy  purchased  Bicksy's 
interest  in  that  grain,  being  also  the  holder  of  the  mort- 
gage thereon,  it  is  difficult  to  see  why  the  mortgas» 
interest  was  not  merged.  By  that  purchase  the  enllie 
interest  becomes  vested  in  him  and  there  is  notiiing  to 
show  that  he  intended  to  keep  the  mortgage  in  force  as  a 
lien.  1  Jones  on  Mortgage,  §  871;  CMtm  v.  OMcm,  8  FtalL 
84;  Kloek  v.  Cronkhiie,  1  Hill,  107;  Shaver  v.  Williams, 
87  111-  469;  Lyneh  v.  Pfeiffer,  110  N.  Y.  38.  If  a  mergsr 
did  take  place,  which  we  do  not  now  deem  it  naoessaiy  to 
decide,  for  other  reasons  presently  to  be  stated,  then  the 
mortgage  ceased  to  exist;  it  was  drowned  in  the  greater 
estate,  and  ](eal  would  be  eToneratad. 
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8.  Bat  there  is  another  objection  to  the  defense  relied 
npon.  If  EeeFs  property  should  be  applied  to  pay  off 
lUckey's  note  and  mortgage,  he  woald  at  once  be  subro* 
gated  to  Levy's  rights  under  Rickey's  mortgage  and  would 
be  entitled  to  have  the  property  which  Rickey  mortgaged 
applied  in  payment  of  the  debt  In  other  words,  by  oper- 
ation of  law,  Rickey's  note  and  mortgage  would  be  assigned 
to  him.  3  Pomeroy's  Eq.  Juris.,  §  1419,  and  authorities 
there  cited;  Fields  v.  SherriU,  18  Kan.  865;  Low  y.  Smart, 
5  N.  H.  353 ;  Muir  v.  Berkshire,  52  Ind.  149.  But  by  the 
sale  of  this  mortgaged  property  Levy  has  destroyed  the 
fund  to  which  Eeel  was  entitled  to  resort  to  reimburse 
himself  had  he  paid  Rickey's  debt,  and  for  that  reason 
alone  I  think  Levy  has  precluded  himself  from  resorting 
to  Keel's  property  for  payment. 

4.  One  other  objection.  Where  the  principal  and 
surety  have  both  mortgaged  property  for  the  debt  of  the 
principal,  the  surety  is  entitled  to  have  the  property  of 
the  principal  sold  first  and  applied  in  satisfaction  of  the 
debt.  Neimcewicz  v.  Oahn,  8  Paige  Oh.  614;  James  v. 
Jaques,  26  Texas,  820.  In  this  case,  the  defendant  Levy, 
having  caused  this  mortgaged  property  to  be  sold  on 
another  process  for  his  own  benefit,  has  received  the  pro- 
ceeds of  the  sale  and  has  the  same  now  in  his  possession. 
Under  the  particular  facts  disclosed  by  this  record,  I  think 
the  law  would  apply  such  proceeds  in  exoneration  of  the 
plaintiff's  property,  and  that  Levy  could  not  be  permitted 
to  apply  the  same  on  his  individual  debt  to  the  injury  of 
the  plaintiff.  That  grain  was  mortgaged  to  secure 
Rickey's  debt,  as  well  as  the  grain  of  the  plaintiff,  and  that 
fact  gave  the  plaintiff  the  right  to  insist  that  Rickey's 
grain  should  be  first  applied  in  payment  of  Rickey's  debt 
The  defendant  Levy  stands  in  no  position  to  c(  test  or 
deny  this  right  Rickey's  grain  brought  $1,115.50.  The 
sheriff's  bill  for  harvesting  the  entire  crop  was  $1,058.79. 
Assuming  without  deciding  that  Rickey  was  properly 
chargeable  with  one-third  of  this  expense  because  he 
owned  one-third  of  the  grain  harvested,  his  portion  of  the 
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expence  would  be  $352.93.  Deducting  this  amount  from 
the  proceeds  of  the  sale,  $1,115.50,  and  there  remained 
$702.67  to  be  applied  in  discharge  of  Rickey's  mortgage, 
or  so  much  thereof  as  was  necessary.  It  seems  to  me  this 
view  of  the  subject  alone  is  enough  to  entirely  dispose  of 
the  contention  of  the  defendant  The  propriety  of  this 
application  of  the  money  cannot  be  questioned,  for  the 
reason  that  the  lien  of  the  chattel  mortgage  on  a  growing 
crop  follows  the  grain  after  severance  and  removal,  and 
the  money  after  sale.  Muse  v.  Lehman^  30  Kansas,  514; 
Rider  v.  Edgar,  54  Cal.  127. 

5.  But  it  was  substantially  conceded  upon  the  argu- 
ment that  the  fact  is  established  by  the  evidence  that  the 
defendant  paid  for  harvesting  the  grain,  $866.  The 
plaintiff  gets  the  benefit  of  one-half  of  this  sum,  namely, 
$433;  which  we  have  concluded  to  deduct  from  the  decree 
appealed  from. 

The  decree  appealed  from  will  therefore  be  modified  to 
this  extent  and  all  other  respects  affirmed. 

The  appellant  recovers  costs  in  this  court 
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X  p.  FAULL,  Appellant,  v,  H.  W.  COOKE,  Respondent. 

Public  Lani>8  of  thk  Unitkd  Btatkv— Hoitkstead  Claimant- >Titlb  bt  Relatioh. 
—By  the  act  of  cougren  of  March  14, 18S0  (21  stat  141),  any  settler  wko  had  or  should 
thereafter  settle  on  any  of  the  public  lands  of  the  United  States,  whether  surreyed 
or  uDBurveyed,  with  the  intention  of  ciaiming  the  same  under  the  homestead 
laws,  was  allowed  the  same  time  to  file  his  homestead  application  and  perfect  his 
original  entry  in  the  United  States  land-office  as  was  allowed  to  seltlen  under  the 
preemption  laws  to  put  their  claims  on  record,  and  his  right  relates  back  to  the 
date  of  settlement,  the  same  as  if  he  settled  under  the  pre§mption  laws.  j|   |^| 

HoMBBTBAD  CLAIM ANT'fl  RIPARIAN  RioHT8.~A  homestcad  Claimant's  riparian  rights 
attach  from  the  date  of  his  settlement  provided  he  complies  with  the  law  and 
obtains  a  patent  for  the  land;  and  when  such  patent  is  Issued  it  relates  to  the  date 
of  settlement  and  cuts  off  the  right  to  divert  a  stream  of  water  running  through 
such  homestead. 

T(x  Maxb  Title  Undeb  an  Execution  Sale,  the  Judgment  Must  be  Proven.— An 
execution,  regular  upon  its  face,  emanating  fnom  a  court  of  competent  Jurisdiction, 
will  protect  an  officer  who  obeys  it;  but  when  a  purchaser  claims  title  under  an 
execution  sale,  the  Judgment  upon  which  the  execution  was  issued  must  be  proven. 

ExBCUTioN— When  to  bb  Returned.— By  section  378,  Hill's  Code,  an  execution  is 
returnable  within  sixty  days  after  its  receipt  by  the  sheriflT;  and  by  section  293  the 
time  may  be  enlarged  thirty  days  by  the  consent  of  the  plaintiff  endorsed  upon  the 
wnt. 
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SxicvnoN  Aftkr  Time  to  Return  Has  Expired  is  Functus  Oppiao.— When  there 
hu  been  no  levy  under  an  eiecutlon,  and  the  return  day  has  expired,  and  the  writ 
is  functw  ojfMo,  and  oonlers  no  authority  wbaterer,  and  a  levy  and  sale  by  virtna 
of  it  is  a  nullity. 

ffOMESTEAi>— Exempt  ntoM  Forced  Sale  for  Debt  Contracted  Before  thb  Issu- 
ance OF  Patent.— Under  the  act  of  congress  granting  homesteads  to  actual  settlers 
on  the  public  lands  of  the  United  States,  a  homestead  is  not  liable  to  be  sold  by 
virtue  of  an  execution  issued  upon  a  Judgment  rendered  for  a  debt  contracted  before 
a  patent  is  ianied  for  such  homestead.    Ciark  v.  Bayley,  6  Or.  343,  followed. 

Peed— An  Ex-Sheriff  Has  No  Power  to  Execute.— The  sheriff  in  oQice  at  the  time 
the  certificate  is  produced  snd  the  deed  demanded  is  the  proper  officer  to  make  the 
deed,  and  not  the  one  whose  term  of  office  has  expired,  although  he  may  have 
made  the  sale  before  his  office  expired. 

Adverse  User  of  Water— Evidence  Examined  and  Held  Insufficient.- The 
evidence  as  to  adverse  user  of  the  water  in  ooniroveny  examined  and  held  Insuffi-' 
dent  to  prove  an  adverse  user  for  ten  years. 

Appeal  from  Baker  county:  L.  B.  IsoN,  judge. 

The  object  of  this  suit  is  to  enjoin  the  defendant  from 
disturbing  the  plaintiff's  use  of  certain  water  taken  out  of 
Connor  creek  in  Baker  county,  Oregon,  and  to  establish 
and  quiet  the  plaintiff's  title  thereto.  The  substance  of  the 
plaintiff's  complaint  is  as  follows:  That  in  the  year  1877 
the  plaintiff's  grantors,  then  being  citizens  of  the  United 
States  of  America,  constructed  a  ditch  from  a  point  on 
Connor  creek,  then  and  now  being  a  national  water-course, 
in  Baker  county.  State  of  Oregon,  through  the  unoccupied 
and  unappropriated  public  lands  of  the  United  States  of 
America,  to  a  point  known  as  Douglass  gulch,  which  said 
gulch  debouched  into  Snake  river,  in  said  county;  that  said 
ditch  was  of  the  capacity  of  about  two  hundred  and  fifty 
inches  of  water;  that  plaintiff's  grantors  appropriated  at 
said  time  260  inches  of  water  of  the  waters  of  said  Connor 
creek,  and  conveyed  the  same  through  said  ditch  to  the 
said  Douglass  gulch  for  the  purpose  of  mining  in  said 
gulch  themselves,  and  for  the  purpose  of  sale  thereafter 
to  other  miners,  and  for  the  purpose  of  sale  to  ranchers 
and  farmers  for  irrigating  purposes;  that  at  the  date  of 
said  construction  and  said  appropriation,  plaintiff's  grantors 
were  the  owners  of  all  the  ditches  and  water  rights  on  said 
Connor  creek  below  the  point  where  said  ditch  taps  said 
Connor  creek,  as  hereinafter  alleged,  and  had  the  right  at 
that  point  to  appropriate  all  the  waters  of  said  creek,  and 
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did  so  appropriate  the  same;  that  the  plaintiff  and  his 
grantors  from  the  date  aforesaid  have  used  continuously 
through  said  ditch  up  to  the  time  of  the  commission  of  the 
acts  of  the  defendant  hereinafter  set  forth  the  waters  of 
said  C!onnor  creek  for  mining,  sale  to  miners  and  sale  for  irri- 
gating purposes^  and  that  said  ditch  and  water  are  of  the 
value  of  |5,000;  that  the  plaintiff  is  now  the  owner,  by 
proper  conveyances  from  his  grantors,  who  constructed 
said  ditch  and  appropriated  the  waters  of  Connor  creek, 
as  aforesaid,  of  said  waters,  and  also  all  of  the  ditches  and 
water  rights  below  the  mouth  of  said  ditch  existing  at  the 
time  of  the  construction  of  said  ditch,  and  the  appropri- 
ation of  the  waters  of  Connor  creek,  and  has  been  the 
owner  thereof  ever  since  1886;  that  about  the  fifteenth  day 
of  March,  1888,  the  plaintiff  sold,  to  be  used  during  the 
irrigating  season  of  1888,  260  inches  of  water  to  E.  M. 
Hill,  to  be  conveyed  through  said  ditch  and  used  upon  the 
farm  of  said  Hill  for  the  purpose  of  irrigating  the  crops 
upon  said  farm,  to  wit:  fifty  acres  of  meadow  land,  about  five 
acres  of  orchard  and  five  acres  of  corn  and  garden  land. 
Plaintiff  alleges  that  the  use  of  the  waters  aforesaid  is 
reasonable  and  necessary  for  the  purpose  of  raising  and 
preserving  said  crops  and  said  orchard,  and  that  at  the 
time  of  the  acts  of  the  defendant,  hereinafter  set  forth* 
the  said  Hill  was  using  said  waters  for  the  purposes  afore- 
said in  a  reasonable  and  proper  manner,  and  that  without 
the  use  of  said  waters  so  sold  by  the  plaintiff  to  said  Hill 
the  crops  of  said  Hill  and  his  orchard  aforesaid  will  b^ 
totally  ruined;  that  said  crops  and  said  orchard  are  about 
the  value  of  three  thousand  dollars.  The  plaintiff  alleges 
that  the  location  and  appropriation  of  the  waters  of  said 
Connor  creek  in  the  ditch  aforesaid  was  made  according 
to  the  local  laws  and  customs  of  Baker  county,  and  of  the 
State  of  Oregon,  and  according  to  the  decisions  of  the 
courts  of  the  State  of  Oregon,  and  of  the  United  States,  and 
was  and  is  prior  to  any  other  location  by  any  other  persons 
of  any  of  the  waters  of  said  Connor  creek  below  the  head 
of  said  ditch;  that  on  the  twelfth  day  of  April,  1888,  wjiil^ 
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the  said  Hill  was  using  the  water  of  said  ditch  so  sold  to 
him,  in  irrigating  his  crops  and  orchard  aforesaid,  the 
dsfeiidant  wrongfully  and  without  any  color  of  right 
entered  upon  said  ditch  at  a  point  about  one  mile  from  the 
head  of  the  same,  and  cut  said  ditch  and  turned  the  water 
off  the  same,  and  diverted  the  water  therefrom,  and  let  the 
same  run  to  waste,  and  thereby  prevented  the  said  Hill 
from  iii?irg  the  same  for  agricultural  purposes ;  and  since  said 
day  the  defendant,  on  five  occasions,  and  at  five  different 
times,  at  or  about  the  place  aforesaid,  has  cut  the  said  ditch 
and  turned  the  waters  thereof  to  waste,  and  threatens  to  con- 
tinue to  cut  the  said  ditch,  and  waste  the  waters  thereof, 
whenever  the  plafntiff  or  said  Hill  repairs  the  same;  that 
the  said  ^icts  of  the  defendant  and  his  declared  intentions 
con»stituu  a  continuing  trespass  upon  the  rights  of  the 
plaintiff  as  the  owner  of  said  ditch  and  the  said  water 
right  and  of  the  right  of  the  said  Hill  in  the  waters  sold 
to  him  by  the  plaintiff,  and  will,  if  not  prevented  by  the 
court,  be  an  irreparable  injury  both  to  the  plaintiff  and 
the  said  Hill;  that  by  reason  of  the  said  wrongful  and 
malicious  acts  and  trespasses  committed  as  hereinbefore 
alleged,  the  plaintiff  has  been  damaged  in  the  sum  of  five 
hundred  dollars;  that  the  season  during  which  water  is 
used  for  irrigating  purposes  is  now  at  hand,  and  that 
unless  the  defendant  be  enjoined  from  further  interference 
with  said  ditch,  and  further  trespasses,  the  crops  upon 
which  said  waters  are  intended  to  irrigate  will  be  wholly 
ruined  and  lost  to  the  owner  thereof. 

After  denying  each  material  allegation  of  the  complaint, 
the  defendant's  answer  contains  the  following  separate 
defense:  That  the  defendant  is  the  owner  of  certain  real 
estate  in  Baker  county,  Oregon,  described  as  follows: 
Lots  Nos.  1,  2,  3  and  4,  in  section  14,  and  No.  2  in  section 
81,  T.  12  S.,  R.  E.  45  WUlamette  meridian,  containing  about 
160  acres  of  agricultural,  fruit-growing  and  grazing  land, 
through  which  said  Connor  creek  flows  in  its  natural 
channel;  that  defendant  is  a  riparian  owner  and  proprietor 
in  and  upon  said  creek,  and  that  defendant  and  his  grantors 
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are  and  have  been  seized  and  in  possession  of  the  said 
lands  and  of  the  said  creek  and  its  waters  ever  since  about 

the  month  of ,  1869;  that  said  lands  are  now  used  for 

agricultural,  fruit-growing  and  grazing  purposes,  and 
have  so  been  used  for  the  period  of  about  18  'years  last 
past,  and  are  of  great  value  to  this  defendant;  that  said 
lands  require  artificial  irrigation,  and  without  it  they  are 
comparatively  worthless;  and  that  during  all  of  said  time 
of  occupation  and  ownership,  the  defendant  and  his 
grantors  have  used  the  waters  of  said  creek  for  said  pur- 
pose of  irrigating  said  land;  that  upon  said  land  there  are 
now  growing  about  two  hundred  valuable  fruit  trees, 
besides  a  large  amount  of  shade  and  ornamental  shrub- 
bery, crops,  grass,  etc.,  all  of  which  is  of  the  value  of 
three  thousand  dollars,  and  that  the  yearly  product  of 
said  land  is  of  the  value  of  about  $1,000;  that  in  or  about 
the  month  of ,  1869,  defendants*  grantors  and  pre- 
decessors appropriated  about  300  inches  of  the  waters  of 
said  Connor  creek,  and  took  the  same  by  ditches  from  the 
channel  of  said  creek,  for  mining  and  agricultural  pur- 
poses, and  for  irrigating  the  aforesaid  lands,  and  by  said 
ditches  conveyed  the  same  to  and  upon  the  said  land,  and 
ever  since  said  time  have  used  and  up  to  the  commence- 
ment of  this  suit  continued  to  use  said  waters  for  said 
purposes,  and  that  defendant's  rights  in  and  to  said  creek 
and  its  waters  are  prior  in  time  and  right  to  any  and  all 
claims  of  plaintiff,  and  that  said  ditches  above  named  are 
reasonably  worth  to  the  defendant  the  sum  of  |1,000  or 

more;  that  on  or  about  the day  of  February  last,  the 

plaintiff,  by  his  agents  or  employes,  wrongfully,  and  with 
full  knowledge  of  the  defendant's  rights  and  claims 
therein,  entered  upon  the  channel  of  said  creek,  at  a  point 
above  defendant's  ditches  of  recent  use,  and  then  and 
there,  wilfully  and  wrongfully,  and  against  the  protest  of 
this  defendant  and  his  agents,  turned  aside  the  waters  of 
said  said  creek,  and  led  and  carried  away  the  whole 
thereof;  and,  without  the  consent  of  defendant,  did  dig, 
cut  and  open  a  ditch  upon  and  through  defendant's  said 
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land  for  the  purpose  of  conducting  the  waters  of  said 
creek  to  lands  adjacent,  and  did  so  conduct  the  same  away 
and  still  continues  to  do  so,  and  thereby  deprive  the 
defendant  of  the  same  and  of  the  use  thereof,  contrary  tp 
his  rights  therein,  both  as  a  riparian  owner  and  as  a  prior 
appropriator;  and  that  said  ditch  so  dug  and  opened  upon 
and  through  defendant's  land,  as  aforesaid,  is  the  same 
ditch  mentioned  and  described  by  plaintiff  in  his  complaint 
herein.  Defendant  adniits  that  he  out  said  ditch,  but 
wholly  within  and  upon  his  own  land,  and  for  the  purpose 
of  restoring  the  waters  of  said  creek  to  his  own  use  on 
said  land  as  aforesaid;  that,  by  said  wrongful  acts  of 
plaintiff  and  his  agents,  as  aforesaid,  the  defendant  i^ 
wholly  deprived  of  the  waters  of  said  creek,  and  hi^ 
ditches  and  trenches  thereby  rendered  valueless,  and  hi^ 
said  fruit  and  other  tree^,  crops,  grass,  etc.,  are  in  great 
peril,  and  unless  said  welter  is  speedily  restored  to  it^ 
natural  channel  and  left  to  his  use  by  ^d  through  the  said 
last-named  ditches,  will  soon  be  a  total  loss,  to  the  defend- 
ant's damage  as  aforesaid,  and  the  furtjier  and  permanent 
injury  to  all  of  the  defendant's  said  land. 

The  reply  denies  the  new  matter  in  the  answer,  and  thep 
alleges  by  way  of  avoidance  thereof  the  following:  Th^t 
in  the  year  1875  one  Christian  Hinckler  was  the  owner  of 
the  ditches  and  water  rights  mentipnod  and  claii^ied  to  be 
owned  by  the  defend^t  in  his  separate  answer  herein; 
that  in  said  year  all  the  right,  title  and  interest  of  said 
Hinckler  in  and  to  said  ditches  c^d  water  rights  were 
sold  by  the  sheriff  of  Baker  county,  Oregon,  under  and  by 
virtue  of  an  execution  and  order  of  sale  issued  upon  a 
judgment  theretofore  rendered  against  said  Hinpkler  in 
the  circuit  court  of  the  State  of  Oregon  for  the  county  pf 
Baker;  that  the  plaintiff's  grantprs  were  the  purchasers 
of  the  said  ditches  and  water  rights  at  the  said  sheriffs 
sale,  and  that  in  the  year  last  aforesaid  the  sale  was  duly 
and  regularly  confirmed  by  the  said  circuit  court  and  a 
deed  conveying  the  said  ditches  and  water  rights  belong- 
ing thereto  executed  by  the  said  sheriff  to  the  plaintiffs 
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grantors,  as  directed  by  said  order  of  oonfirmation;  that 
the  plaintiff  and  his  grahtors,  ever  since  the  time  of  said 
sheriff's  sale,  h^ve  been  the  owners  of  and  entitled  to  the 
sole  use  and  ix)Ssessioti  of  the  same  up  to  the  time  of  the 
diversioh  thelreof  by  the  defendant  as  alleged  in  the  com- 
plaint 

By  the  reply  the  plsiintifl  pleads  the  statute  of  limita- 
tions against  the  rights  claimed  by  the  defendant  in  his 
answei*,  and  f utther  seeks  to  fortify  his  own  claim  to  the 
use  of  the  Watei*  by  pleading  the  statute  of  limitations. 

The  pleadings  on  neither  side  were  questioned  in  the 
<5ourt  below  by  either  a  motion  or  demurrer.  The  evidence 
was  all  taken  in  writing  upon  an  order  of  reference  from 
Which  the  court  below  found  the  facts  and  law  in  favor  of 
the  defendant  and  rendered  a  decree  in  accordance  with 
such  findings,  from  which  the  plaintiff  has  appealed. 

CI  jHl  Vareyy  for  Api)ellant. 

M.  L.  Olmsted  and  J.  F.  Watson,  for  Respondent 

Strahan,  J.,  delivered  the  opinion  of  the  court 

A  proper  disposition  of  this  case  requires  that  we  should 
notice  the  sources  of  title  set  up  by  the  respective  claim- 
ants, and  in  doing  so  it  will  be  most  convenient  to  fijnst 
examine  the  defendfeint's  title.  In  the  year  1869  the  lands 
through  which  Connor  creek  flows,  and  which  are  described 
in  the  defendant's  answer,  were  unsurveyed  and  unoccu- 
pied public  lands  of  the  United  States.  During  that  year 
one  Ohristtan  Hinckler  settled  upon  the  same  as  a  home- 
stead, and  after  the  said  land  had  been  surveyed,  on  the 
Sixth  day  of  March,  1888,  he  made  his  regular  application 
Iheref or,  alleging  his  settlement  thereon  in  February  or 
March,  1869.  On  this  application  a  patent  was  duly  issued 
by  the  United  States  to  said  l^inckler,  dated  the  thirteenth 
day  of  March,  1885.  After  Hinckler  had  perfected  his 
tight  to  said  land  under  the  homestead  laws  of  the  United 
Btates,  he  died  intestate  in  Baker  county,  Oregon,  and 
John  Qeiser  was  duly  api>ointed  his  administrator.  There- 
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after  such  proceedings  were  had  in  the  county  court  of 
Baker  county,  Oregon,  in  the  administration  of  said  estate, 
that  an  order  was  duly  made  by  said  court,  by  virtue  of 
which  order  the  said  real  estate  was  sold  by  said  adminis- 
trator to  the  defendant  Cooke  for  the  sum  of  $1,550.  This 
sale  was  duly  confirmed  by  said  court,  and  on  the  fifth  day 
of  July,  1887,  said  administrator  executed  and  delivered  to 
tlie  defendant  Cooke  a  deed  to  said  premises,  together 
with  all  the  water  rights  and  privileges,  ditches  and  ditch 
rights,  and  all  and  singular  the  improvements,  tenements, 
hereditaments  and  appurtenances. 

The  evidence  tends  to  show  that  as  early  as  1872  Hinck- 
ler,  commencing  on  his  homestead  and  near  the  line,  cut  a 
ditch  extending  nearly  the  entire  length  of  his  claim,  by 
means  of  which  he  diverted  the  waters  of  Connor  creek 
for  the  purposes  of  irrigating  his  land  for  agricultural  and 
horticultural  purposes,  and  that  this  claim  is  bounded  on 
one  side  for  almost  its  entire  length  by  Snake  river,  and 
that  Connor  creek  fiows  almost  directly  across  the  defend- 
ant's land  and  empties  into  said  river  on  said  premises,  so 
that  there  are  no  riparian  owners  below  the  defendant  on 
said  creek.  In  1874  Hinckler  dug  another  ditch  by  which 
he  diverted  a  portion  of  the  waters  of  Connor  creek,  com- 
mencing a  short  distance  above  his  land,  by  which  means 
he  conveyed  the  water  to  his  land  and  for  a  long  distance 
through  the  same,  and  then,  again  leaving  his  land,  the 
water  was  conveyed  to  a  placer  mining  claim,  where  the 
same  was  used  for  some  time  for  mining.  After  the  mine 
was  worked  out,  the  water  flowing  in  this  ditch  was  also 
used  by  the  said  Hinckler  for  irrigating  his  land.  Hinck- 
ler's  ditches  are  numbered  respectively  one  and  twa 
Ditch  numbered  three  taps  Connor  creek  above  number 
two  and  conveys  water  to  the  land  of  Hill,  mentioned  in 
the  pleadings.  This  is  an  old  ditch,  but  was  dug  after  the 
ditches  numbered  one  and  two,  and  was  repaired  and  used 
by  Hill  some  three  or  four  years  ago.  The  ditch  marked 
number  four  on  the  plat  taps  Connor  creek  a  long  distance 
above  number  three,  and  is  known  as  the  Tarter  &  Huffman 
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ditch,  and  was  used  for  awhile  to  convey  water  to  a  placer 
mine  in  Douglass  ^ulch.  It  was  also  constructed  after 
Hinckler  hpd  settled  upon  his  homestead  and  had  diverted 
the  water  from  Connor  creek  in  both  ditches  numbered 
one  and  two.  Whatever  right,  title  or  interest  Hinckler 
had  in  the  land  df  jscribed  at  the  time  of  his  death  passed 
to  the  defendant  by  virtue  of  the  deed  made  by  the  admin- 
istrator of  H'nckler.  It  is  therefore  necessary  to  deter- 
mine what  righte  Hinckler  acquired  in  said  land  by  virtue 
of  his  homestead  settlement  and  subsequent  compliance 
with  the  act  of  congress  granting  homesteads  to  actual 
settlers  upon  the  public  lands  of  the  United  States,  and 
the  issuance  to  him  of  a  patent  therefor  by  the  United 
States. 

Under  the  third  section  of  the  act  of  congress  of  March 
14,  1880,  chap.  89  (21  stat.  141),  it  is  provided  that  "any 
settler  who  has  settled  or  who  shall  hereafter  settle  on  any 
of  the  public  lands  of  the  United  States,  whether  surveyed 
or  unsurveyed,  with  the  intention  of  claiming  the  same 
under  the  homestead  laws,  shall  be  allowed  the  same  time 
to  lile  his  homestead  application  and  perfect  his  original 
entry  in  the  United  States  land-office  as  is  now  allowed  to 
settlers  under  the  preemption  laws  to  put  their  claims  on 
record,  and  his  right  shall  relate  back  to  the  date  of  settle- 
ment, the  same  as  if  he  settled  under  the  preemption  laws." 

In  Larsen  v.  The  0.  R.  d  N.  Co.,  decided  at  the  present 
term,  it  was  held,  in  effect,  that  a  settlement  made  by  a 
homestead  claimant  upon  the  public  lands  of  the  United 
States  and  compliance  with  act  of  congress  on  the  subject, 
segregated  the  same  from  the  public  lands  and  cut  off 
intervening  claims,  and  such  is  the  ruling  of  the  land 
department  of  the  United  States. 

Since  the  announcement  of  the  opinion  in  Larsen  v.  The 
0.  R.  do  N.  Co.,  supra,  this  case  was  argued,  and  our  atten- 
tion has  been  called  to  the  recent  opinion  of  the  supreme 
court  of  the  United  States  in  Steers  v.  Beck,  10  Fed.  R.  350. 

The  opinion  of  the  court  in  that  case  is  very  exhaustive, 
and  fully  and  conclusively  settles  the  legal  question  under 
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consideration  advet*sely  to  the  appellant  In  that  case  the 
identical  question,  in  principal,  involved  here  -was  pre- 
sented, and  it  was  held  that  a  homestead  claimant's  riparian 
rights  attached  from  the  date  of  his  settlement,  provided 
he  complied  with  the  law  and  obtaihed  a  patent  for  the 
land,  and  that  when  such  patent  was  issued  it  related  to 
the  date  of  settlement  and  cut  off  the  right  to  divert  a 
stream  of  water  running  through  such  homestead.  But 
the  plaintifE  claims  to  have  the  superior  right  to  this  water, 
and  he  seeks  to  ptove  title  to  the  same  in  two  ways: 
first,  through  an  ez-sheriff^s  deed  offered  in  evidence 
purporting  to  convey  certain  ditches  and  water  rights  of 
Hinckler  to  A.  J.  Lawrence;  and,  second,  by  prior  appro- 
priation and  adverse  possession  of  the  water  for  more  than 
ten  years. 

(2)  These  claims  will  therefore  be  examined.  The 
deed  of  ex-Sherift  Boyd,  of  Baker  county,  is  dated  the 
twenty-fourth  day  of  April,  1877.  The  deed  recites  that 
the  execution  upon  which  the  sale  was  made  was  tested 
the  thirtieth  of  May,  1866,  on  a  judgment  rendered  the 
same  day  by  the  circuit  court  of  the  State  of  Oregon  for 
Baker  county  in  favor  of  Louis  Pfleffenberger  &  Co.  and 
against  Christain  Hinckler.  The  date  of  the  levy  is  not 
recited  in  the  deed,  but  it  is  recited  that  the  sale  was  made 
on  the  seventeenth  day  of  September,  1874,  more  than 
eight  years  after  the  date  of  the  execution.  The  amount 
of  judgment  is  not  mentioned,  but  the  deed  recites  that  the 
sum  of  1300  was  realized  upon  the  sale,  and  it  is  stated 
that  the  sale  was  confiLrmed  on  the  thirteenth  day  of 
October,  1875.  After  reciting  the  sale  of  the  two  ditches 
running  through  Hinckler's  homestead,  before  referred  to 
in  this  opinion  and  numbered  one  and  two,  the  deed  under- 
takes to  convey  the  same  to  A.  J.  Lawrence.  The 
respondent  takes  several  objections  to  thid  deed;  one  is, 
that  no  judgment  was  offered  in  evidence,  and  therefore  it 
is  not  shown  that  the  execution  recited  in  the  deed  was 
legally  issued.  An  execution,  regular  upon  its  face, 
emanating  from  a  court  of  competent  jurisdiction,  will 
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protect  an  officer  who  obeys  it;  but  the  rale  is  difEerent 
when  a  purchaser  claims  under  an  execution  sale.  In  such 
case  it  is  well  settled  that  a  person  seeking  to  reoover 
property,  and  basing  his  claim  upon  an  ezecul^on  sale, 
must  prove  the  judgment  upon  which  the  writ  issued. 
2  Freeman  on  Ex.,  §  850;  McBae  v.  Daviner,  8  Or.  63. 

(3)  It  is  next  objected  that  the  execution  at  the  time 
of  the  sale  was  dead  in  the  hands  of  the  ex-sheriff;  that 
the  official  life  of  the  sheriff  had  terminated,  and  that  the 
writ  by  lapse  of  time  had  ceased  to  be  of  any  validity  for 
any  purpose  whatever.  This  objection  must  also  prevail. 
By  section  278,  Hill's  Code,  an  execution  is  returnable 
within  sixty  days  after  its  receipt  by  ttie  sheriff  to  the 
clerk's  office  from  whence  it  issued;  and  by  section  293 
this  time  may  be  enlarged  thirty  days  by  the  consent  of 
*the  plaintiff  endorsed  upon  the  writ.    In  this  case  it  does  not 

appear  that  the  officer  had  made  a  levy  under  the  execu- 
tion while  it  was  still  in  force.  The  sole  question,  there- 
fore, is  whether  or  not  a  sheriff  may  hold  an  execution 
until  long  after  the  return  day  and  until  his  term  of  office 
has  expired  and  then  make  a  levy  and  sale.  No  authority 
was  cited  ui)on  the  argument  to  uphold  such  a  proceeding, 
and  I  think  none  can  be  found.  On  the  contrary,  such  a 
writ  is  fuTictus  qffldo  and  confers  no  authority  whatever, 
and  any  attempted  levy  and  sale  by  virtue  of  it  are  nullities. 
Freeman  on  Ex.  §§  58,  106;  Lehr  v.  Rogera,  3;  Smedes  S 
Marsh,  468;  Kane  v.  Preston,  24  Miss.  133;  Dale  v.  MetccUf^ 
9  Penn.  St  108;  Cash  v.  Tozier,  1  Watts  4  S.  519. 

(4)  Another  difficulty  presents  itself.  The  two  ditches 
dug  by  Hinckler,  and  which  are  claimed  to  have  been  sold 
by  virtue  of  this  execution,  were  dug  mainly  tiirough  his 
homestead.  One  was  used  exclusively  to  irrigate  his  land, 
and  the  other  also  after  a  small  placer  mine  hcbd  boen 
worked  out  Without  the  use  of  this  water  upon  the  land 
it  would  be  of  but  little  value  and  could  probably  never 
have  been  occupied  as  a  homestead  or  for  any  agricultond 
or  horticultural  purix>se.  I  think,  therefore,  tiiat  we  mwit 
treat  the  ditches  and  the  water  in  them  flowing  over  this 
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homestead  and  used  for  the  purpose  of  irrigating  it  as  a 
part  of  the  land  itself  and  not  severable  therefrom.  In 
such  case  the  homestead  is  exempt  from  liability  for  debts 
contracted  prior  to  the  issuing  of  the  patent  Clark  v. 
Bayley,  5  Or.  843. 

(5)  Finally,  it  is  objected  that  an  ex-sheriff  has  no 
power  in  this  State  to  make  a  deed  to  property  sold  on 
execution.  This  question  appears  to  have  been  considered 
by  this  court  in  Moore  v.  The  Willamette  T.  d  L.  Co.,  7  Or. 
859,  in  which  the  conclusion  was  reached  that  the  sheriff 
in  office  at  the  time  the  certificate  is  produced  and  the 
deed  demanded^  is  the  proper  officer  to  make  the  deed, 
and  not  the  one  who  made  the  sale  and  whose  term 
of  office  has  expired.  The  plaintiff  does  not  use  or 
seek  to  use  either  one  of  the  Hinckler  ditches  described 
in  this  ex-sheriff*s  deed,  and  so  far  as  I  can  see  tha 
only  object  of  its  introduction  was  to  extinguish  Hinckler s 
ri^ht  to  the  water  flowing  in  his  ditches  and  to  transfer 
the  title  to  the  water  as  severed  and  separated  from 
the  land  to  the  plaintiff  by  mesne  conveyances  from 
Lawrence.  In  other  words,  it  is  claimed  that  by  this  deed 
Lawrence  acquired  this  right  to  the  water  and  that  he  or 
his  successors  in  interest  might  lawfully  divert  it  into 
other  ditches  and  take  it  for  their  own  use  and  benefit, 
and  that  Hinckler*s  right  to  the  water,  whether  as  riparian 
owner  or  first  appropriator,  thus  become  vested  in  Law- 
rence and  his  successors  in  interest  If  there  were  no 
valid  objection  to  the  deed,  and  the  land  and  water  where 
it  flowed  had  been  subject  to  levy  and  sale,  I  doubt  very 
much  whether  the  results  claimed  by  the  appellant  would 
have  followed.  What  Lawrence  claimed  to  have  acquired 
by  that  sale  were  the  ditches  across  Hinckler's  land  and 
the  water  in  them.  I  do  not  see  how  it  gave  him  any 
right  to  the  water  before  it  entered  the  ditches  or  conferred 
upon  him  the  right  to  go  higher  up  the  stream  and  there 
dig  ditches  of  his  own  and  take  the  water  out  at  another 
and  different  place.  But  it  is  unnecessary  to  decide  this 
question  for  the  reasons  already  indicated. 
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(6)  The  remaining  question  is  whether  or  not  the 
plaintifF  and  those  nnder  whom  he  claims  had  acquired  a 
title  to  this  water  by  adverse  user  prior  to  the  commence- 
ment of  this  suit?  Did  the  plaintiff  and  those  under  whom 
he  claims  have  such  open,  exclusive,  notorious  and  con- 
tinuous adverse  use  of  this  water  as  to  bar  the  rights  of 
the  defendant  either  as  riparian  owner  or  first  appro- 
priator  of  it?  On  this  subject  I  have  carefully  read  all  of 
the  plaintiffs  evidence  two  or  three  times,  to  ascertain 
the  real  foundation  of  his  claim,  and  it  all  rests  on  the 
ex-sherifPs  deed  to  Lawrence.  One  Davis  claims  to  have 
been  in  possession  of  the  water  in  Hinckler's  ditches  as 
Lawrence's  tenant  and  he  delivered  possession  to  Tarter 
&  Huffman,  from  whom  the  plaintiff  seeks  to  deraign  title; 
but  the  possession  was  never  exclusive  and  it  was  not  con- 
tinuous. Hinokler,  as  long  as  he  lived,  firmly  asserted 
his  right  to  this  water  against  all  claimants,  and  main- 
tained it  with  so  much  firmness  that  he  lost  his  life  in  a 
difficulty  with  Davis  growing  out  of  the  disputed  claims  to 
the  water  now  in  controversy.  Giving  full  effect  to  the 
evidence  on  each  side,  and  it  appears  that  tor  several  years 
no  one  had  the  exclusive  use  of  the  water;  sometimes  one 
was  using  it  and  then  another,  but  the  possession  of  none 
of  the  claimants  was  continuous  or  of  such  a  character  as 
to  constKute  adverse  poit^esHon  against  the  others.  It  was 
intimated  cm  the  argnnuent  by  the  appellant's  couns^  that 
the  water  in  controversy  ought  equitably  to  be  divided 
between  the  parties;  but  I  am  unable  to  find  in  the  evi- 
dence anything  wfaate^rer  upon  which  a  division  might 
properly  be  made. 

Finding  no  error  in  the  decree  of  the  court  bdow,  it 
must  be  affirmed. 
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♦GEO.  W.  RIDDLE,    Respondent,   v.  H.   B.  MILLER, 

Appellant. 

Arrmatlaan^lMWK^BoMfA  Fidb  PuBCBia>B.Hl)   Tbe  iatntion  of  tb*  legldtttare  Ui 
19   468  adoptia^  the  seTeral  proTiaioiM  of  the  nUtute  (Hill's  Code,  j)  160, 151. 271«)  wm  U 

^   j^  gHeacMdHor  onderaiiaiUMihiiMriitrJiid^ttemor  ezeci]tionth»«^^ 

■^      ■  nfMd  t»«i8  right  in  or  to  the  property  aifeoted  thereby  whleh  he  would  g»in  by  ft 

1^       irS  pfcwheei  ef  the  property  tfom  the  debtor. 

^ ^     (91   AeredUorwhoatCBehcsthelhBdof  hladebCdrorobtdaeMMldockefiialiidcBeiii 

■gitwit  him,  who  to  at  the  time  tnforiBed  of  an  oBtefiwHny  equity  or  of  AmIb 
awttelevt  to  put  him  apoo  inquiry,  takes  hto  Hen  to^eet  and  subordinate  to  such 
equity. 
m    Whese  the  etnitithle  right  is  <o|)6rior  to  the  legal  right.  Ms  MlatiMnlimnat  in  a 
oovft  of  equity  beoomee  pawmnom  to  the  legaA  right  establlBfaed  in  a  ooortof  law. 

Petition  for  Behbarino.— This  w$b  mx  appeal  from 
the  circuit  court  of  Joeephine  county.  Upon  the  hearing 
the  court  annouiteed  its  decision  as  follows:  ''The  only 
question  of  law  arisimg  upon  this  record  we  considered 
and  decided  in  Wood  y.  Bavtmni,  18  Or.  3.  We  see  AO 
reason  to  depart  from  the  conclusions  there  annoiuiced. 
After  a  careful  exaininati<m  of  the  eTidence,  we  haye 
reached  the  same  cotteiusions  that  the  court  bdow  did. 
We  do  not  thmk  a  i)af^nlar  examinaliion  of  the  facts  dis- 
closed by  the  evidenee  is  neeessary .  The  decree  a|^pealed 
from  must  therefore  be  aflLrmed." 

Ckxinsri  for  appellant  subsequently  filed  a  petition  for  a 
rehearing. 

A,  H.  Tetwner,  for  Appellant 

•    P.  P.  PHm  and  Davis  Brower,  for  Respondent 

Per  Curiam.— The  counsel  for  the  appelant  herein,  in 
his  petition  for  a  rehearing,  has  suggested  certain  propo- 
sitions which  he  claims  have  'a  bearing  upon  the  merits  ol 
his  appeal,  and  which  did  not  appear,  from  the  opinion  of 
the  court  r^idered,  to  have  been  considered.  The  first 
proposition  is  as  to  the  effect  to  be  given  to  section  150 
(supix)sed  to  have  been  intended  271)  and  subdivision  4, 
section  283,  Ann.  Code.     Said  section  150  provides  that, 

«Non.— Thte  oplnlen  ikoQld  hare  appeared  in  18  Or.  400^  but  waa  omimd  by 
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''from  the  date  of  the  attachment  until  it  be  discharged  or 
the  writ  ezecHted,  the  plaintiff,  as  acrainst  third  pertone, 
shall  be  deemed  a  pnrchaser  in  good  faith,  and  for  a  valu- 
able consideration  of  the  property/'  eta  Section  271 
provides:  *'A  conveyance  of  reid  property  or  any  portion 
thereof  or  interest  therein  shall  be  void  as  against  the  lien 
of  a  judgment  unless  such  conveyance  be  recorded  at  the 
time  of  docketing  such  judgment  or  the  transcript  thereof, 
as  the  case  may  be,  or  unless  it  be  recorded  within  the 
time  after  its  execution  provided  by  law,  as  betwe^i  con- 
veyances for  the  same  real  property."  Subdivisiim  4  of 
said  section  283  provides  <that  property  shall  be 
levied  on  in  like  manner  and  witii  like  effect  as  similar 
property  is  attached,  as  provided  in  section  149  *  «  * 
and  152  *  •  *  omitting  the  filing  of  the  certificate 
provided  for  in  section  151." 

The  intention  of  the  legislature  in  adopting  these  several 
provisions  of  the  statute  was  to  give  the  lien  creditor 
under  an  attachment,  judgment  or  execution,  the  same 
standing  in  regard  to  his  right  in  or  to  the  property 
affected  thereby  which  he  would  gain  by  a  purchase  of  the 
property  from  the  debtor,  so  that  in  case  the  debtor  had« 
prior  to  the  levy  of  the  attachment  or  execution  or  the 
docketing  of  the  judgment,  executed  a  deed  of  conveyance 
of  it,  if  real  property,  and  the  deed  were  not  recorded,  as 
provided  in  sections  8028,  8024,  Ann.  Oode,  within  five 
days  thereafter,  it  would  be  void  as  provided  in  section 
8027,  Ann.  Code.  Under  tbe  said  provisions  the  lien  of  the 
creditor  may  attach  to  property  rights  which  the  debtor 
has  in  fact  conveyed  away  by  deed  good  as  between  him 
and  his  grantee;  while  under  the  law  as  it  existed  prior  to 
their  adoption  by  the  legislature  a  creditor  would  only 
acquire  by  virtue  of  such  levy  or  of  the  docketing  of  the 
judgment  a  lien  upon  the  actual  interest  which  the  debtor 
had  in  the  property  at  the  time  the  attachment  or  execu- 
tion was  issued  or  judgment  docketed.  The  statute  has 
materially  ^ilarged  the  creditor's  right  under  the  proceed- 
ings, in  the  manner  indioated ;  but  the  legiatofaire  did  nat 
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intend  thereby  to  give  to  a  creditor,  by  virtue  of  such  levy 
or  the  docketing  of  a  judgment,  any  right  as  against  an 
outstanding  equity  known  to  him  at  the  time  his  lien 
attached.  Acts  of  that  character  have  always  been  con- 
strued as  giving  to  a  creditor,  under  such  circumstances, 
such  rights  only  as  he  would  acquire  under  a  voluntary 
sale  of  the  property  to  him  by  the  debtor  for  a  valuable 
consideration.  They  operate  to  cut  ofF  the  equities  ot 
third  persons  in  the  property,  where  the  proceeding  under 
them  is  taken  and  perfected  without  any  knowledge  ot 
such  equities.  In  the  latter  case,  the  equities  between  the 
parties  being  equal,  the  law  prevails ;  but  where  acreditdr 
resorts  to  such  a  proceeding  who  is  informed  of  the  out- 
standing equity,  or  of  facts  sufficient  to  put  him  on  an 
inquiry  by  which  he  could  ascertain  the  existence  of  such 
equity,  the  lien  he  secures  thereby  will  be  subject  to  it. 
This  view  has  been  sustained  by  two  decisions  of  this 
court.  Stannia  v.  Nicholson,  2  Or.  382,  and  Baker  v.  Wwd- 
tvctrd,  12  Or.  12,  13,  also  by  the  circuit  court  of  the  United 
States  for  the  district  of  Oregon,  in  U,  S.  v.  QriswML,  7 
Saw.  332.  Those  cases  refer  more  directly  to  a  construc- 
tion of  said  section  271,  Code,  but  they  apply  with  equal 
force  to  said  section  150.  The  second  proposition  pre- 
sented in  the  petition,  '*that  respondent  has  lost  his  right 
to  equitable  relief  by  his  own  laches  and  negligence,''  is 
not,  in  our  opinion,  maintainable  from  the  facts  and 
circumstances  of  the  case.  We  think  the  evidence  shows 
clearly  that  at  the  time  the  lot  in  suit  was  attached  at  the 
suit  of  the  appellant,  he  had  at  least  sufficient  notice  of 
the  respondent's  rights  in  the  lot  to  put  him  upon  inquiry. 
The  third  proposition,  that  the  decree  of  the  court  below 
should  be  so  modified  as  to  allow  the  appellant  to  recover 
"tiie  costs  and  disbursements  awarded  him  in  the  action  of 
ejectment,  and  the  fourth  one,  'that  the  said  decree  should 
be  further  modified  so  as  to  require  the  respondent  Riddle 
to  pay  appellant's  judgment  against  Royal  as  a  condition 
to  the  relief  prayed  for,"  are  untenable.  The  principle 
wUch  governs  in  such  cases  is  that  the  equltaUe  right  is 
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superior  to  the  legal  right ;  that  the  establishment  of  the 
latter  in  a  court  of  law  is  conclusive  of  the  rights  of  the 
parties  in  that  forum,  while  the  establishment  of  the  former 
in  a  court  of  equity  becomes  paramount  thereto.  The 
appellant  herein  is  presumed  to  have  had  an  unconscion- 
able advantage  of  the  respondent,  and  to  have  attempted 
its  enforcement  in  the  legal  tribunal,  in  which  the  latter 
was  unable  to  interpose  his  equity  as  a  defense.  He 
therefore  resorted  to  the  equity  branch  of  the  court  in 
order  to  assert  it  and  arrest  the  proceeding  of  the  appel- 
lant The  court,  sitting  as  a  court  of  equity,  heard  the 
respondent's  complaint,  and  said  to  the  appellant,  in  effect: 
"Desist  from  further  proceeding  in  the  matter,  as  your 
course  is  inequitable  and  unjust"  Now,  if  the  court  after 
saying  this,  were  to  say  to  tiie  respondent  *'but  you  must 
pay  the  appellant  the  costs  of  his  wrongful  proceeding," 
it  would  be  highly  absurd. 
The  petilfiQi^for  a  rehearing  will  be  denied. 
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[Filed  October  30,  1890.] 

DANIEL  SONNEBORN,  Appellant,  v.  THE  PORTLAND 

AND  VANCOUVER  RAILWAY  COM- 

PANY,  Respondent. 

Konci  or  ArpvAL— AflnoHMSNT  or  Brbor.— The  notice  of  appeal  must  contain  a 
■pecification  of  the  errois  upon  which  the  appellant  intends  to  rely  upon  the 
appeal.    Swift  ▼.  MtUketft  17  Or.  5S2,  approred  and  followed. 

Appeal  from  Multnomah  county :  E.  D.  Shattuce,  judge. 

This  is  an  action  to  recover  damages  for  negligence. 
The  complaint  alleges,  in  substance,  among  other  things, 
that  heretofore,  on  the  fourteenth  day  of  October,  1888, 
the  plaintiff  David  McMillan  and  one  John  Antone  had 
charge  and  possession  of  a  certain  steam  saw,  used  for 
sawing  cord  wood  into  proper  lengths  to  suit  customers, 
and  that  said  defendant,  its  superintendent,  agents  and 
servants,  then  and  there  requested  the  plaintif  and  his 
associates  to  move  their  said  steam  saw  up  to  a  certain 
pile  of  cord  wood,  located  on  the  line  of  said  railway 
within  a  few  feet  of  the  track  of  said  railway,  in  front  of 
the  first  block  of  land  south  of  Monk's  grocery  store  in 
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the  town  of  Albina,  on  Margretta  avenue,  and  Hien  and 
there  requested  the  pkuxttiff  and  hisaaid  sfiBociates  to  set 
up  said  steam  saw  between  said  wood  pile  and  the  track  of 
said  railway  and  to  saw  wood  enough  and  sufficient  tor  the 
use  of  the  engine  and  cars  that  defendant  was  then  and 
there  operating  on  said  railway  that  day;  and  that  in  pur- 
suance of  said  request  the  plaintiff  and  his  said  associates 
did  move  said  steam  saw  up  to  scdd  wood  pile,  and  did  set 
up  said  steam  saw  at  the  place  aforesaid,  and  that  it  was 
ascertained  by  the  plaintiff  and  his  assocMes  before  and 
at  the  time  said  steam  saw  was  placed  in  portion,  that  by 
moving  in  the  engine  and  train  of  cars  that  defendant  was 
then  operating  on  said  railway,  slowly,  cautiously,  and  in 
a  careful  manner  in  passing  said  steam  saw,  said  engine 
and  train  of  cars  would  pass  without  touching  said  saw  or 
in  any  wise  interfering  with  said  saw  or  any  of  its  attach- 
ments or  the  plaintiff  or  his  associates,  and  it  was  then 
and  there  agreed  between  the  plaintiff  and  the  defendant 
that  the  said  train  of  cars  in  passing  said  saw  should  slow 
down  and  pass  said  saw  in  a  slow,  cautious  and  careful 
manner,  and  ^^ould  take  on  wood  near  said  saw,  and  that 
at  Munk's  grocery  store,  about  one  block  distant  from 
said  saw,  said  train  would  stop  to  take  cm  and  let  off  pas- 
sengers in  going  each  way,  and  plaintiff  and  his  associates 
were  then  and  there  assured  by  the  defendant,  its  agents 
and  servants,  that  said  train  would  stop  at  Munk's  grocery 
store  and  pass  said  saw  in  a  slow,  oautious  and  careful 
manner;  that  plaintiff  relied  upon  said  agreement  and 
r^resentations  and  commenced  sawing  wood  until  said 
ivain  passed  said  saw  three  times  safely  as  agreed  upon; 
but  the  plaintiff  avers  that  on  the  return  trip  from  Van- 
eouver,  and  being  the  fourth  time  that  said  train  passed 
Mid  saw,  the  defendant,  its  agents  and  servants,  disre- 
garding said  agreement  and  assurance,  carelessly  and 
negligently  moved  said  train  at  a  high  rate  of  speed  and 
passed  Munk's  grocery  store  and  said  saw  without  stop- 
ping, and  did  not  slow  down  or  slacken  the  speed  of  said 
train,  and  did  not  pass  the  plaintiffs  said  saw  slowly  or  in 
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a  cautious  or  careful  manner,  but  did  pass  Munk's  grocery 
store  and  bML  saw  at  a  high  rate  of  speed,  which  caused 
said  train  and  cars  to  oscillate  upon  said  track,  and  to 
sway  back  and  forth,  and  that  in  passing  said  saw  the 
crossbeams  and  stake  boxes  and  seats  on  the  flat  cars 
attached  to  said  train  swayed  over  and  struck  against  tiie 
shaft  of  said  saw,  which  was  then  in  motion,  and  struck 
said  shaft  and  knocked  the  same  and  said  saw  and  gearin|^ 
out  of  line  and  caused  said  saw  to  break  in  pieces,  soma 
of  the  pieces  of  which  were  forced  and  thrown  against  the 
phdntifTs  right  leg  below  the  knee  and  instantly  cut  it  off. 
Other  personal  injuries  are  also  alleged.  It  is  then  alleged 
that  defendant's  road  was  not  properly  constructed,  but 
was  constructed  in  a  careless  and  negligent  manner.  The 
plaintiff  then  alleges  with  greater  particularity  how  said 
train  was  made  up,  the  width  of  the  cars  and  coaches 
causing  the  collision  already  set  forth.  After  alleging 
many  other  particulars  not  necessary  to  be  specially 
noticed,  the  plaintiff  claims  damages  in  the  sum  of  $15,000. 

The  defendant's  answer  denied  the  material  allegations 
of  the  complaint,  except  that  it  owned  the  road  and 
operated  &e  cars. 

A  trial  before  a  jnrj  resulted  in  a  verdict  and  judgment 
in  favor  of  the  defendant,  from  which  this  appeal  is  taken. 

The  appellant's  notice  of  appeal  contaiins  the  followinf^ 
assignments  of  error : 

'*First— That  the  evidence  is  insufficient  to  justify  the 
verdict. 

' 'Second— That  the  verdict  is  against  law. 

''Third — ^That  the  court  erred  in  his  instructions  to  the 
jury. 

''Fourth — That  said  instructions  are  against  law. 

''Fifth — That  said  instructions  were  mislfiading  to  tiie 
jury. 

"Sixth— Thali  said  instmetkHis  are  eoiitnay  to  the 
testiiuony  taken  at  the  trial. 

"Seventh— That  the  court  erred  in  ovexndisig  ifae 
plaintiff's  motixm  tor  a  new  tnaL** 
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C.  B.  BdUnffer,  for  Respondent. 

Jones  d  Stewart  and  E.  0.  Dcud,  for  Appellants 

Stbahan,  C.  J.,  delivered  the  opinion  of  the  court 

Upon  the  trial  here  all  of  the  assignments  of  error  were 
abandoned  except  the  third,  fourth,  fifth,  and  sixth,  which 
relate  to  the  supposed  misdirection  of  the  court  in  charg- 
ing the  jury.  Several  pages  of  instructions  are  copied 
into  the  bill  of  exceptions,  but  the  assignments  of  error 
contained  in  the  notice  are  not  sufficiently  explicit  to 
enable  us  to  know  from  an  inspection  of  the  record  upon 
what  particular  errors  counsel  for  appellant  intend  to 
rely.  None  are  pointed  out  by  the  notice  of  appeal,  and 
ihose  assignments  of  error  may  relate  to  any  exception  to 
the  charge  contained  in  the  record.  This  court  has  many 
times  held  such  assignments  to  be  too  general  to  raise  any 
question  for  review  on  appeal.  The  latest  expression  on 
that  subject  is  Sto\ftY.  Mulkey,  17  Or.  532,  which  is  decisive 
of  this  case. 

We  could  not  enter  upon  an  examination  of  the  alleged 
errors  in  this  record  without  setting  at  naught  all  of  the 
precedents  in  this  court  on  that  subject.  The  practice  is 
too  firmly  established  to  be  disturbed.  It  is  perhaps 
hardly  necessary  to  say  that  new  trials  being  in  the  dis- 
cretion of  the  trial  court,  their  rulings  on  motion  uix>n 
that  subject  present  no  question  for  review  here. 

It  follows  that  the  judgment  appealed  from  must  be 
affirmed  and  it  i&  so  ordered. 


CFOed  Ootober  20.  isml 

STATE     OF     OREGON,     Respondent,    v.    HERMAN 
LEWIS,  Appellant. 


OF  or  Othsb  Acn  to  Brow  Gvjiltt  Iwtbiit— lawKUct'iow.— In 
a  pBOBMBfeloii  tat  emkendement,  where  evidence  to  admitted  tending  to  prore 
other  MtrofembeBtlement  fhnn  the  nme  partiee  about  the  aame  tlnte  aa  the  one 
^MSedli^ttoeindMiMDtforthenlepttrpoeeorihowinsgwtttffMfeeBt^the  oMirt 
mott  Barft  Ite  eflbct  of  anoh^TUenoe  u>  nieh  pacpoee  hy  iBiKnKttoiia  to  the  Jory. 
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Appeal  from  Multaiomah  county:  L.  B.  Steabns»  jndjge. 

The  defendant  was  indicted  and  convicted  of  the  crime 
of  embezzlement,  from  which  jud^n^i^nti  this  appeal  is 
taken.  The  charging  part  of  the  indictment  is  as  follows: 
"That  said  Herman  Lewis,  on  the  twenty-first  day  of 
January,  A.  D.  1890,  in  the  county  of  Multnomah,  and 
State  of  Oregon,  was  the  agent  of  J.  Baumgarten,  Grodfrey 
Fisher  and  A.  L.  Brown,  co-partners  doing  business  under 
the  name  and  style  of  J.  Baumgartner  &  Co.,  and  Solomon 
Beiss,  Isaac  Beiss,  Achille  Beiss,  co-partners  doing  busi 
ness  under  the  name  and  style  of  Beiss  Bros.  &  Co.,  and 
as  such  agent  he  did  receive  and  take  into  his  possession 
and  have  under  his  care  and  control  by  virtue  of  his  said 
employment  as  such  agent  the  sum  of  $94  lawful  money  of 
the  United  States  of  America,  the  number  and  denomina* 
tions  of  which  said  money  is  imknown  to  the  grand  jury, 
of  the  value  of  $94,  and  of  the  moneys  of  the  said  firm  of 
J.  Baumgarten  &  Co.  and  Beiss  Bros.  &  Co.,  composed  as 
aforesaid,  and  having  said  money  in  his  possession  as 
aforesaid,  he,  the  said  Herman  Lewis,  did  then  and  there 
fraudulently  and  feloniously  take,  secrete  and  embezzle 
and  fraudulently  convert  to  his  own  use  said  sum  of  $94 
with  intent  to  embezzle  the  same." 

On  the  trial  in  the  court  below  the  State  gave  evidence 
tending  to  prove  that  on  the  twenty -first  day  of  January, 
1890,  the  defendant  receipted  to  one  H.  L.  Clemens  for 
$94  on  account  of  J.  Baumgarten  &  Co.  and  Beiss  Bros.  & 
Co.,  and  that  said  sum  of  money  had  never  been  accounted 
for  by  him.  A.  L.  Brown  was  also  called  as  a  witness  on 
the  part  of  the  State,  and  after  testifying  as  to  who  com- 
posed the  firm  of  Baumgarten  &  Co.,  the  district  attorney 
asked  him  to  state  whether  he  had  examined  the  books 
kept  by  the  defendant  and  whether  he  had  discovered  any 
other  acts  of  embezzlement  or  defalcation  by  him  com- 
mitted. To  this  question  counsel  for  the  defendant  objected 
for  the  reason  that  the  same  was  irrelevant^  immaterial 
and  incomi>etent  and  related  to  matters  not  charged  in  the 
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indfictment  and  was  not  the  best  evidence.  Wlien  tbeee 
objectioiiB  were  made  the  district  attorney  stated  thatlns 
purpose  was  to  loake  proof  of  these  chroamstacioes  in  otAer 
to  show  a  criminal  knowledge  and  intent  on  the  part  of 
the  defendant  to  negative  the  inference  that  his  conduct 
in  relation  to  the  |94  was  accidental  and  compatible  with 
honesty.  Thereupon  the  court  overruled  the  defendant's 
objections  aod  admitted  the  evidence  for  the  purpose 
suggested  by  the  district  attorney.  The  witness  than 
testified  that  the  cash  book  and  ledger  were  in  his  hand 
writing  and  were  under  his  control,  and  that  there  appeared 
on  said  ledger  in  defendants  hand  writing  items  showing 
the  receipt  by  him  of  six  different  sums  of  money  from  six 
different  persons,  aggregating  $300  due  said  firm;  that 
none  of  these  items  appeared  upon  the  cash  book,  and 
that  the  defendant  had  failed  to  account  for  any  of  them 
to  said  firms,  and  that  said  ledger  showed  that  these 
receipts  were  all  before  January  21,  ISQO,  and  after 
November,  1889. 

The  defendant  then  introduced  evidence  tendin^^  to 
prove  that  at  the  time  he  made  the  receipt  to  Clemens  for 
$94  he  received  no  money,  but  that  in  fact  Clemens 
deeded  to  him  a  lot  valued  at  |80  and  agreed  to  pay  for 
defendant  a  drug  bill  of  $14  which  he  owed  at  a  drug  store 
in  town.  It  did  not  appear  whether  Clemens  had  in  fact 
paid  the  drug  bill  or  not  At  the  conclusion  of  the  evi- 
dence, counsel  for  defendant  asked  the  court  to  charge  the 
jury  as  follows: 

1.  If  the  jury  believe  under  the  evidence  that  the 
defendant  never  received  the  |94,  but  merely  got  the  benefit 
of  it  in  real  estate  or  in  an  account,  he  cannot  be  convicted. 
The  specific  money  must  have  come  into  his  hands,  no 
matter  how  fraudulent  was  his  act  No  matter  what 
breach  of  trust  may  have  been  conmiitted,  to  convict  of 
this  charge,  the  money  must  hafve  come  into  his  hands 
actually,  not  ccmstruotively.  If  yon  brieve  the  evidence 
of  the  witness  Clemens,  he  cannot  be  coniicted. 

2.  The  law  requires  that  the  defendant  should  have 
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raoehred  iirta  fats  jxxssession  the  specific  money  described 
in  the  indicbneiit,  as  fiction  in  criminal  law  is  not  per- 
mitted. Therefore  if  yon  believe  the  evidance  of  the 
mtness  Clemens  he  cannot  be  convicted.  The  circom- 
stanoes  of  other  embezzlements  can  only  be  considered  as 
determining  gmtty  knowledge  and  intent 

These  instmcloons  were  refused  by  the  court»  but  he 
charged  ''that  if  upon  the  twenty -first  day  of  Jamzary  the 
defendant  had  in  his  .possession  moneys  which  he  had  ool* 
lected  belonging  to  his  employers,  which  he  fraodolently 
converted  to  his  own  use,  then  he  wonkL  be  guilty  of  the 
crime  charged  in  the  indictment,  no  matter  from  whom 
such  money  was  received  ;  that  the  specific  money  must 
have  come  into  his  hands ;  no  matter  how  fraudulent  his 
act,  no  matter  what  breach  of  trust  may  have  been  com- 
mittod,  to  convict  of  this  charge  the  monex^must  have 
come  into  his  hands  actually  and  not  constructively." 

To  all  of  which  rulings  of  the  court  the  defendant  sev- 
endly  excepted. 

Alfred  F.  Sears,  Jr.,  for  Appellant 

No  appearance  for  State. 

SntAHAN,  C.  J.,  delivered  the  opinion  of  the  court 

The  only  question  presented  by  this  appeal  arises  up<xi 
the  refusal  of  the  court  to  give  the  instructions  requested 
by  the  defendant  and  in  giving  the  one  to  which  an 
tion  was  taken.  They  are  all  resolvable  into  a 
question,  and  that  is,  whether  or  not  it  was  competent  for 
the  State  to  rely  for  conviction  upon  the  evidence  grvon 
by  the  witness  Brown  in  relatkm  to  other  embezaleDMnts 
than  the  i>artlcular  one  which  was  attempted  to  be  proven 
by  the  introduction  of  the  Clemens  receipt  for  $94,  and 
we  are  aU  of  the  opinion  that  it  was  not  For  the  pur- 
poses of  this  case,  it  may  be  conceded,  without  decidkig 
that  other  acts  of  embezzlement  from  the  same  parties 
mif^  be  shown  for  the  purpose  of  proorfatg  guilty  knowl- 
edge or  intent,  still  such  evidence,  if  receivod,  moipt  b^ 
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confined  strictly  to  the  purposes  of  its  introduction  and 
cannot  be  used  to  prove  a  substantive  or  independent 
crime.  Wharton's  Cr.  Ev.,  §  46;  Mayer  v.  People,  80  N.  Y. 
364;  Shipply  v.  People,  86  id.  375;  40  Am.  Kep.  551 ;  Pinck- 
ard  V.  State,  13  Tex.  App.  468;  Com,y.  Shepard,  1  Allen,  575. 

In  OommonweaUh  v.  Shepard,  mipra,  it  was  expressly  held 
that  another  act  of  embezzlement  committed  by  a  defend- 
ant in  the  same  week  with  one  charged  against  him  in  an 
indictment,  is  competent  only  for  the  purpose  of  proving 
a  guilty  intent  on  his  part  in  the  commission  of  the  prin- 
cijMJ.  act;  and  the  admission  of  such  evidence  in  a  case 
which,  after  a  verdict  of  guilty  is  reported  by  a  judge  of 
the  superior  court  for  the  determination  of  this  court,  is 
suflicient  ground  for  a  new  trial,  if  it  does  not  appear  that 
it  was  limited  to  its  legitimate  effect  by  instructions  to  the 
jury.  The  sole  object  of  the  instructions  asked  by  the 
appellant  was  to  limit  the  effect  of  Brown's  testimony  to 
the  very  purpose  for  which  it  was  admitted  by  the  court; 
but  instead  of  limiting  the  effect  of  such  evidence,  the 
court  thought  proper  to  give  an  instruction  broad  enough 
to  allow  the  jury  to  convict  on  evidence  admissible  solely 
for  the  purpose  of  proving  guilty  knowledge. 

Such  an  instruction  was  manifestly  erroneous  and 
requires  the  reversal  of  the  judgment  and  that  the  cause 
be  remanded  to  the  court  below  for  a  new  trial,  and  it  is 
so  ordered. 


19    482 

19    507 

,  24*  918 
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l^l^l  <1  B-  BAETEL,  Respondent,  v.  NICHOLAS  MATHIAS, 

19  ^j  APPBLLANTi 

40    101 1 

u  fi^l  'Coi<'"^A<^™~'^BiN  Bbvxbal.— Where  an  a^reffaieiit  embraoes  aeveral  distinct  snlijttcts 

44   &86  which  admit  of  being  leparately  executed  and  dosed,  and  the  faou  show  that 

ri9   482         ^^  ^^^  ^  mpanlelj  performed,  and  the  oompenaation  agreed  upon  and  appor^ 

1(47    370  tioned  to  each  of  them,  such  an  agreement  is  to  be  taken  aeyerally  and  a  right  of 

aetton  aecraed  as  to  each  of  them  when  the  aerrftoes  were  rendered. 

.BXATOTB  OP  LnuTATioMS— RiOHT  OP  AcTioK.—Tbe  f  tatttte  of  limitationB  begins  to  nm 

when  the  right  of  action  is  complete,  and  this  being  so,  a  right  of  action  acemed 

vpon  each  of  ihMe  maMtn  when  the  serrloes  were  xendared  and  c 
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PATimrT— ArnKM^BiATiOH.— Wk«Te  thero  are  seTeral  of  sach  dtottact  claims  itoi 
aervlces  a  paymeiit  appropriated  upon  each  of  them  will  Interrupt  the  ronning  ol 
the  statute  of  limitatieiiB. 

FDn>ma6~£mcr  or.— The  findings  of  a  referee  are  coaclnslTe  as  to  the  fkcts  fouad  t 
there  is  any  eridence  before  him  haying  a  tendency  to  establish  snch  faots. 

Appeal  from  Multnomah  connty:  E.D.  Shattuck,  judge. 

This  was  an  action  hrought  by  the  plaintiff  for  services 
as  the  general  agent  of  the  defendant  on  an  agreemeni 
made  about  the  first  of  April,  1878,  to  take  charge  of  hifi 
property  and  business,  and  to  act  generally  as  such  in  the 
payment  of  his  taxes  and  insurance,  in  procuring  loans, 
in  leasing  and  selling  and  caring  for  his  property,  etc. 

The  complaint  alleges  that  the  plaintiff  fully  complied 
with  all  the  conditions  of  said  agreement  and  that  he 
forthwith  entered  upon  such  service,  and  remained  in  the 
employment  of  the  defendant  until  about  the  first  ol 
September,  1883,  when,  with  the  consez^of  the  defendant, 
he  left  his  service  and  discontinued  to  labor  for  him* 
The  complaint  is  accompanied  with  an  account,  containing 
an  itemized  bill  of  said  services  and  payments  in  detail, 
which  is  made  a  part  thereof,  etc.  The  answer  puts  in 
issue  the  material  matters  alleged,  except  as  to  several 
items.  It  alleges  payment  as  a  defense  for  all  services 
performed  therein,  and  concludes  with  the  further  defense 
that  the  right  of  action  as  to  each  and  all  of  said  items, 
etc.,  did  not  accrue  within  six  years  prior  to  tiie  com- 
mencement of  this  action,  etc. 

The  reply  denies  the  new  matter  set  up,  and  alL^pes 
affirmatively  that  the  sums  paid  by  the  defendant  were  a 
part  payment  of  plaintiff's  entire  claim,  and  that  plain- 
tiff's right  of  action  did  accrue  within  six  years  inior  to 
the  commencement  of  this  action,  and  denies  that  they  are 
barred  by  the  statute  of  limitati<His,  etc. 

The  issues  being  thus  joined,  the  cause  was  by  consent 
referred  to  a  referee  to  take  the  testimony,  and  to  deter- 
mine the  issues  of  fact  and  the  conclusions  of  law  involved. 
After  hearing  the  testimony  and  beinginlly  adadaedJLtUha 
piwffctnf^a^  the  seferee  f onndi 
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First— * 'That  in  the  month  of  February,  1878,  plaintiff 
and  defendant  entered  into  an  oral  agreement  that  plaintiff 
should  act  as  the  general  agent  of  defendant,  take  charge 
of  his  property  and  business,    ♦    ♦    *    etc. 

Second — '*That  at  the  time  of  .making  such  Sigreement 
there  was  no  rate  of  compensation  agreed  upon  between 
the  plaintiff  and  defendant  for  such  services  so  to  be  per- 
formed by  plaintiff  for  defendant,  and  that  no  time  was 
fixed  for  the  performance  or  ending  of  such  agency,  or  for 
payment  for  services  rendered  thereunder. 

Third — ''That  after  entering  into  said  agreement,  and 
during  said  month  of  February,  1878,  plaintiff  entered  into 
the  service  of  defendant  as  his  general  agent,  pursuant  to 
said  agreement,  and  continued  in  and  performed  the  duties 
of  such  agency  continuously  from  February,  1878,  to  and 
including  February,  1888. 

Fourth — **That  during  the  continuance  of  such  agency, 
plaintiff  paid  out  of  his  own  funds  for  the  benefit  of 
defendant  in  the  management  of  his  property  and  business 
the  full  sum  of  1384,  exclusive  of  taxes  and  insurance,  prior 
to  November  20,  1882. 

Fifth— ''That  the  reasonable  value  and  compensation 
for  plaintiff's  services  in  such  agency  performed  during 
said  term  in  attending  to  payment  of  taxes,  insurance  and 
leasing  property,  time  and  expenses  in  traveling  and  in 
correspondence  with  defendant  and  expenses  incident 
thereto,  was  and  is  $283. 

Sixth — ''That  during  the  term  of  such  agency,  at  the 
request  of  the  defendant,  plaintiff  effected  «id  procured 
for  the  defendant  three  several  loans  for  money,  for  which 
it  was  then  agreed  that  the  defendant  should  pay  the 
plainti^  $100  in  each  case,  and  that  the  sum  thereof  is 
f300. 

Seventh — '*That  during  the  term  of  such  agency,  at  the 
request  of  defendant,  plaintiff  procured  a  purchaser  tcac 
and  effected  a  sale  of  block  99  in  Blast  Portland  for 
defendant,  and  it  was  then  agreed  by  them  th&t  the 
plaintiff  should  have  for  his  services  therein  |300,  and  the 
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defendant  gave  a  note  or  memorandum  thereof  in  writing 
to  plaintiff  for  said  sum. 

Eighth — "That  during  the  term  of  such  agency,  at  the 
request  of  defendant,  plaintiff  procured  a  purchaser  for 
blocks  4  and  19  in  East  Portland  at  a  price  and  sum  for 
which  the  defendant  desired  to  sell  the  same;  and  that 
the  defendant  then  agreed  to  pay  plaintiff  for  his  services 
in  procuring  such  purchaser  1600,  and  defendant  gave  a 
note  or  memorandum  in  writing  to  plaintiff  for  said  sum. 

Ninth— **That  in  the  month  of  July  or  August,  1883,  the 
plaintiff  informed  the  defendant  that  he  had  lost  the  two 
several  notes  hereinbefore  found  to  have  been  given  by 
the  defendant  to  the  plaintiff.  And  it  was  thereupon 
agreed  between  said  parties  that  the  amount  of  money 
represented  by  said  notes  should  stand  upon  the  defend- 
ant's liability  to  pay  said  amount  disregarding  the  evidence 
of  said  notes.  And  thereafter,  by  the  mutual  understand- 
ing of  said  parties,  said  amount  of  moneys  represented  by 
said  notes,  together  with  all  demands  existing  between 
them,  stood  as  an  open  account  between  said  parties. 

Tenth— **That  on  November  20,  1882,  a  settlement  was 
made  between  plaintiff  and  defendant  for  all  advances  of 
money  at  and  prior  to  said  date  made  by  the  plaintiff  for 
the  defendant  in  payment  of  defendant's  taxes  and  insur- 
ance and  otherwise. 

Eleventh — **That  payments  have  been  made  on  general 
account  hereinbefore  found,  as  shown  by  findings  4,  5,  6, 
7,  8  and  9,  at  times  in  the  amounts  and  manner  as  follows: 
1879,  paid  by  defendant,  $25;  September  6,  1879,  paid  by 
J.  Paquet  for  defendant's  account,  $25;  July,  paid  by 
defendant  in  person,  $10,  thereafter  |1 ;  July  17,  1887, 
paid  by  defendant  in  person,  $50,  and  that  no  other  pay- 
ments have  been  made. 

Twelfth— "That  no  settlement  or  accounting  has  been 
made  between  the  plaintiff  and  defendant  touching  the 
matters  of  account  involved  in  this  action  save  as  found  in 
finding  10  above. 

Thirteenth— "That  the  balance  of  said  account  due  and 
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awwig  to  plaintiif  by  defeDdaat,  after  dedoctixi^  all  ]>ay- 
nentB  made  thereon,  is  the  aum  of  $1,756;  and  as  oondn- 
skms  of  law,  that  -pimniilt  is  entitled  to  recover  of  and 
from  the  defendant  $1,756,  and  to  have  judgment  therefor 
against  the  def^idant 

(Signed)  **John  R  Woodward,  referee." 

Upon  motion  of  the  defendant  to  set  aside  the  report 
and  findings  of  the  referee,  the  cause  was  tried  before  the 
otecnit  judge,  and  the  said  report  in  all  respects  confirmed, 
and  a  judgment  directed  to  be  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $1, 756  and  costs  and  disbursements, 
in  conformity  with  the  recommendation  and  finding  of  the 
referee. 

From  this  judgment  the  d^endant  has  brought  this 
aiipeal  to  this  court 

A.  S.  BtmneU,  for  Defendant 

A,  F.  Sears  and  W.  W.  Thayer,  for  Plaintiff. 

Lord,  J.  (after  stating  the  facts),  delivered  the  opinion 
ot  the  court. 

The  items  of  plaintiff's  claim  for  services  und^  his 
alleged  contract  extend  from  the  year  1878  to  1883,  and  as 
fiiis  action  was  commenced  in  1889,  imless  the  payment  of 
$60  f*HBd  by  the  referee  to  have  been  made  in  July,  1887, 
was  a  part  payment  of  all  such  indebtedness  embraced  in 
floch  items,  it  is  not  disputed  that  the  claim  is  barred  by 
fbe  statote  of  linHtatkms.  For  the  plaintiff  it  was  argued 
that  his  whole  daim  was  based  on  an  entire  contract  and 
that  the  statute  of  limitations  did  not  begin  to  run  imtil 
the  completion  of  his  services  under  the  contract,  and 
Ifaat  the  pagrment  of  the  $50  at  the  time  alleged  was 
naoessarflj  a  part  <^  the  entive  eiaim  fxxr  such  smrvioes  as 
aoed  upon  and  precluded  the  opanation  of  the  statoite.  On 
1b0  other  hand,  the  contention  was  that  the  facts  as  found 
tscxn  tiie  evidence  show  tiiat  the  daim  consists  of  several 
dWhict  and  separate  items  lor  services  which  were 
rendered  at  dilleTOnt  times  and  in  respect  to  diAarent 
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Subject  matters,  and  that  the  price  to  be  ,paid  was  agreed 
upon  and  apportioned  to  each  item  when  the  services  were 
to  be  performed,  and  that  'when  so  performed  were  fully 
complete  and  ended  as  to  each  item,  constituting  in  them- 
selves distinct  and  independent  transactions  upon  which  a 
right  of  action  then  accrued,  so  that  when  the  $50  was 
paid,  there  being  several  specific  debts,  unless  there  was 
s;>ecific  ra^eapence  to  or  an  appropriation  upon  each  of 
them,  the  payment  was  a  general  payment  and  would  not 
interrupt  the  running  of  the  statute.  It  is  no  doubt  true 
that  there  are  cases  which  hold  to  the  effect  that  where 
there  is  a  long-continued  service  performed  by  one  person 
for  another,  and  no  time  of  payment  or  term  of  services 
being  stipulated,  and  small  payments  have  been  made 
from  time  to  time  to  apply  upon  the  balance  due,  the 
services  are  deemed  to  be  continuous,  and  a  payment  made 
within  six  years  renews  the  whole  claim  for  the  previous 
services.  In  Smith  v,  Velie,  60  N.  Y.  Ill,  Grover,  J.,  said: 
**The  proof  shows  that  the  intestate  let  the  plaintiff  have, 
in  every  year,  various  sums  of  money  and  different  articles 
of  goods,  of  which  he  kept  an  account  against  her,  which 
was  to  apply  upon  her  wages.  Whenever  he  did  this,  her 
services  being  continuous  and  no  time  fixed  by  agreement 
for  the  payment  of  any  part,  the  presumption  is  that  it 
was  to  apply  upon  the  balance  he  at  that  time  owed  her 
and  not  upon  the  wages  of  any  particular  year.  Indeed, 
I  think  the  claim  of  the  plaintiff,  at  any  and  all  times  for 
previous  services,  was  an  entire  account  and  that  she 
could  have  maintained  but  a  single  action  thereon  against 
the  defendant;  that  she  could  not  maintain  a  separate 
action  for  each  year  of  services,  or  any  other  specified 
part,  after  all  had  been  rendered.  A  payment  by  the 
intestate  upon  the  balance  due  the  claimant  took  the  entire 
balance  out  of  the  operation  of  the  statute." 

In  Littler  v.  Smiley,  9  Ind.  117,  it  was  held  that  upon  an 
account  for  work  and  labor  done  under  an  agreement  for 
I»yment  without  specifying  at  what  time  such  payment 
should  be  made,  or  how  long  such  labor  should  be  per- 
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formed,  that  the  statute  of  liTnitationg  would  not  com- 
meaoe  mnuiiig  trnttt  saeh  labor  was  ended.  Bat  m  Damis 
V.  Chfion,  16  N.  Y.  255, 69  Am.  Dec.  694,  where  the  senricea 
were  perrormed  under  a  general  retainer  without  any  agree- 
ment as  to  the  time  or  measure  of  compensation, or  the  term 
of  employment,  it  was  held  to  be  a  general  hiring  from  year 
to  year,  the  pay  for  each  year's  service  becoming  due  at  the 
end  thereof,  so  that  the  statute  begun  to  run  on  each  year's 
wages  from  the  end  of  each  year.  See  also  Matter  of  Oaror- 
ner,  103  N.  Y.  535;  57  Am.  Rep.  768;  Mosgrove  v.  Golden,  101 
Pa.  St.  605;  Mims  v.  Sturtevant,  18  Ala.  359.  But  the  case 
at  bar  differs  in  essential  particulars  fr.m  those  referred 
to,  and  to  which  our  special  attention  has  been  asked,  and 
that  the  agreement  here  embraces  a  number  of  distinct  sub- 
jects, all  of  which  admit  of  and  were  separately  executed  and 
closed,  constituting  in  themselves  several  and  independent 
transactions,  and  for  which  the  price  to  be  paid  for  the  ser- 
vices rendered  was  agreed  upon  and  apportioned  to  each  of 
soch  subjects.  Bach  a  case  is  not  like  a  general  hiring 
for  services,  as  a  farm-hand  or  house-keeper,  etc. ,  aljlioagh 
no  rate  of  compensation  as  wages  nor  term  of  employment 
is  stipulated. 

In  the  nature  of  things  it  would  be  difficult  to  fix  the 
time  of  performance  or  rate  of  compensation  for  services 
to  be  rendered  in  respect  to  the  various  and  distinct 
snbjects  emtoaoed  in  the  claim  or  agreements,  and  the 
facts  as  found  from  the  evidence  show  that  these  subjects 
were  mainly  separately  executed  and  closed,  indicating 
that  they  were  several  and  independoit  transactions. 
Take  the  claims  for  commissions  for  the  sale  of  real  estate 
or  for  procuring  loans.  It  is  incontrovertible  that  they 
were  all  severally  executed  and  closed  at  difterent  timeB 
and  for  a  price  agreed  upon  and  apporticMied  to  eaoh 
transaction.  The  first  item  in  the  itemized  bill  filed  by 
the  plaintifF  as  part  of  his  complaint  te  as  foUowa:  '^Feb- 
ruary 7,  1879.  To  selling  block  99  to  John  Krats  lor 
(2,600,  commissions  as  per  contract,  9300.''  The  facts  as 
found  by  the  r^eree  show  that,  at  the  request  of  tlie 
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defendant,  the  plaintiff  procured  a  purchaser  and  effected 
a  sale  of  that  block,  and  that  it  was  then  agreed  that  the 
plaiBtifl  shcMild  ha^e  for  his  services  therein  fSOO,  and 
gave  him  a  note  or  memorandum  in  writing  for  that  sum. 
*nie  same  is  true  for  the  services  rendered  in  respect  to 
blocks  4  and  19  and  for  procuring  three  different  loans  of 
money,  except  as  to  giving  the  note,  but  for  which  the 
price  was  apportioned  to  each  transaction  at  the  time 
services  were  performed.  These  were  all  subjecte 
embraced  within  the  agreements,  but  which  were  sepa- 
ratriy  executed  and  closed,  and  the  amount  to  be  paid 
agreed  upon  and  apportioned  to  each  one  of  them.  Such 
contract  is  not  entire  but  severable,  and  a  right  of  action 
accrued  when  such  services  were  rendered  and  ended.  It 
is  a  familiar  principle  that  the  statute  of  limitations  begins 
to  run  when  the  right  of  action  is  complete,  and  this  being 
so  a  right  of  action  accrued  upon  each  of  these  matters 
when  the  services  were  rendered  and  the  transaction  closed. 
The  claims  being  thus  several  and  distinct,  the  contention 
for  the  defendant  now  is  that  the  payment  of  the  fifty  dollars 
was  a  general  payment  and  not  a  payment  to  be  applied  in 
part  payment  of  these  several  items  found  by  the  referee, 
and  consequently  did  not  prevent  the  running  of  the  statute. 
But  the  findings  show  that  the  latter  part  of  the  year  1882 
there  was  a  settlement  between  the  plaintiff  and  the 
defendant  for  all  advances  of  money  at  and  prior  to  that 
date  made  by  the  plaintiff  for  the  defendant  in  payment  of 
the  defendant's  taxes  and  insurance  and  otherwise;  that 
subsequently  in  August  of  1888  the  plaintiff  informed  the 
defendant  that  he  had  lost  the  two  several  notes  given  by 
the  defendant  to  him.  and  that  it  was  thereupon  agroed 
between  them  that  the  amount  of  money  represented  by 
tfaeee  two  notes  should  stand  upon  the  defendant's  liability 
to  pay  them  without  regard  to  the  evidence  of  said  notes, 
and  that  thoreafter  by  the  mutual  understanding  of  the 
partieB  ttie  sud  amount  of  moneys  represented  by  said 
notes,  together  with  aU  demaikds  existing  between  them,  should 
stand  as  an  open  aooount  between  the  plaintiff  and  the 
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defendant  These  facts  tend  to  indicate  that  after  the 
elimination  of  all  matters  included  in  the  settlement,  there 
was  a  mutual  understanding  reached,  not  only  as  to  the 
moneys  represented  by  the  notes  and  the  liability  there- 
for, but  that  there  were  other  existing  demands  of  the 
plaintiff  against  the  defendant,  all  of  which  were  to  be 
deemed  and  treated  as  an  open  account.  Distinct  as  they 
may  have  been,  the  claims  were  recognized  as  existing, 
although  unsettled.  The  evidence  also  tends  to  show  thai 
at  the  time  the  fifty  dollars  was  paid  by  the  defendant 
that  he  thought  that  the  aggregate  of  these  several  items 
was  about  twelve  hundred  dollars,  and  not  so  much  as  tb'j 
plaintiff  claimed,  which  tends  to  show  that  he  knew  of  an  1 
recognized  the  existence  of  these  several  claims,  arl 
had  considered  them  in  the  aggregate,  only  differ 
Ing  as  to  the  gross  amount  of  his  indebtedness  upon 
them.  This  amount  as  computed  by  him  is  much  greater 
than  the  largest  amount  in  any  one  item,  and  exceeds  iSH 
the  others  aggregated  without  it,  which  tends  to  indicate 
at  least  that  when  the  fifty  dollars  was  paid,  that  the 
defendant  knew  and  understood  that  he  was  not  making  a 
part  payment  on  any  specific  item,  but  that  he  was  con- 
sidering all  the  claims  in  the  aggregate,  and  intended  it 
to  be  applied  in  part  payment  of  them  all,  or,  in  other 
words,  for  the  whole  service  performed,  represented  by 
these  several  claims  considered  in  the  aggregate.  The 
referee  finds  that  the  payments  made,  including  the  fifty 
dollars  in  July,  1887,  were  made  and  to  be  applied  upon 
these  several  claims,  and  sx>ecifies  them  by  enumeration 
"as  shown  by  findings  4,  5,  6,  7,  8  and  9,"  and  finds  that 
the  balance  due  and  for  which  the  defendant  is  entitled  to 
judgment  is  the  sum  of  f  1,756.  It  is  admitted  that  the 
findings  of  the  referee  are  conclusive  as  to  the  facts  found 
if  there  is  any  evidence  before  him  having  a  tendency  to 
establish  such  facts. 

Such  being  the  case,  it  matters  not  how  much  we  might 
differ  with  the  referee,  if  we  were  permitted  to  pass  upon 
ttie  facts,  his  finding  is  conclusive  upon  us  and  we  have 
no  other  alternative  than  to  afGrm  the  judgment. 
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fFUed  October  21.  1890.>  ^ 

W.    p.   REAM,   Rbspondbnt,  t;.  J.   E..  HOWARD,         faf^f 
Appellant. 

KtncB  OF  ACTBAfc  Wmw  iMBomcBHT.— a  Dotlee  of  appeal  which  deflcrlbes  a 
JoigmeBl  fMT  the  neovery  of  a  tpedlAc  enm  of  money  i<  not  sufficient  to  bring  into 
Che  appellate  oout  a  JodipBeot  In  an  action  for  the  reooveiy  of  spedflc  personal 


Notbcb  of  ArrsAX^^WBBH  BvrpiCEBNT.— A  notice  of  appeal  which  glTCS  the  name  of 
the  cesrt,  tmA  9t  the  partiet  to  the  action,  the  date  of  the  Judgment,  without  any 
other  deecTlplioa,  and  inflcwma  or  makes  known  to  the  respondent  that  the  appel- 
lant sppealt  tnm  the  Judgment  in  saM  action,  is  sufficient 

Appkai.  fpom  Multnomah  oounty :  E.  D.  Shattuck,  judge. 

This  aetioii  was  originally  commenced  in  the  justice's 
ooort  of  East  Portland,  where  the  plaintiff  had  judgment, 
from  which  an  appeal  was  taken  to  the  circuit  court. 
Upon  respondent's  motion  the  appeal  was  dismissed,  on 
the  giocBMl  of  the  insufficiency  of  the  notice,  from  which 
last-named  judgment  this  appeal  was  taken. 

The  vei^dict  and  judgment  in  the  justice's  court  are  as 
follows: 

* 'In  Justice's  Court  for  Ektst  Portland  Precinct,  Multnomah 
County,  Oregon. 

**W.  P.  Beam^  FtakiUff,  v.  J.  E.  Howard,  Defendant 

''We,  the  jury  in  the  above- entitled  action,  find  for  the 
plaJTi^^  for  the  goods  and  chattels  described  in  the  com- 
jdaint,  or,  if  return  cannot  be  had,  for  the  value,  to  wit: 
180;  and  |31  damages  for  the  detention  and  withholding 
ot  the  same  from  plaintifE, 

'*Wa8h  F.  Allen. 

'-S.  P.  WlSHASD. 

"R.  Mkrbick. 
"W,  H.  H.  Grant. 
"James  Powell. 

"It  is  therefore  ordered  that  the  defendant  deliver  to 
plomtiff  the  goods  and  chattels  named  in  the  complaint, 
and  the  mam  of  $31  damages  for  the  detention  of  goods, 
and  4h0  costs  ^aod  disbursements,  taxed  at — justice's  fees. 
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$7.90;  constable,  18.45;  witnesses,  $11.60;  notary  fees,  $3, 
and  that  execution  issue  therefor." 
The  notice  of  appeal  is  as  follows: 

''In  Justice's  Court  for  East  Portland  Precinct. 

••State  op  Oregon,  ) 

••County  of  Multnomah.  J  ^' 

••Notice  of  Appeal. — ^Oivil  Action. 
••IT.  P.  Ream,  Plaintiff,  v.  J.  E.  Howard,  Defendant,     . 

'•To  W.  P.  Ream  and  to  Messrs.  Doud  &  McCoy,  his 
attorneys:  Please  take  notice  that  the  defendant  in  tbe 
above-ei^tled  action  appeals  from  the  judgment  rendered 
tber^n  on  the  eleventh  day  of  April,  A.  D.  1890,  in  favor 
of  the  said  plaintiff  and  against  the  said  defendant  for  the 
sum  of  one  hundred  and  forty-one  dollars  and  ninety -five 
cents  and  costs,  and  from  the  whole  of  said  judgment^  to 
the  circuit  court  of  the  State  of  Oregon,  for  the  county 
of  Multnomah.  C.  J.  McDouGALii, 

••Attorney  for  D^endani.'* 

(7.  J.  McDougall,  for  Appellant. 

Doud  dc  McCoy,  for  Respondent. 

Strahan,  C.  J.,  delivered  the  opinion  of  the  court 

The  tendency  of  all  the  recent  decisions  of  this  court  on 
the  subject  of  appeals  is  not  to  dismiss  them  if  they  could 
be  retained  for  trial,  for  the  simple  reason  that  courts  are 
established  to  hear  and  determine  judicial  questions  and 
not  to  arbitrarily  turn  the  parties  out  of  court  without  the 
opportunity  of  being  heard;  but  we  cannot  dispense  with 
the  necessary  papers  to  bring  an  appeal  into  this  court  In 
the  construction  of  appeal  papers  we  have  applied  the 
most  liberal  rule  of  construction  and  have  allowed  under- 
takings to  be  filed  and  papers  supplied  whenever  we  had 
the  power  to  do  so.  But  under  any  view  of  the  subject, 
we  think  the  judgment  appealed  from  must  be  affirmed. 
If  the  notice  of  appeal  had  simply  contained  the  title  of 
the  court,  the  names  of  the  parties,  the  date  of  the  judg- 
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ment,  and  had  made  known  to  the  respondent  that  an 
appeal  was  taken  from  the  judgment  in  that  action,  with- 
out any  attempt  to  further  describe  it,  the  notice  would 
have  been  sufficient  But  here,  the  judgment  is  so  entirely 
misdescribed  that  we  must  conclude  that  the  appeal  is 
from  some  other  judgment  than  the  one  contained  in  this 
record.  The  judgment  in  the  record  is  for  the  recovery 
oi  specific  personal  property,  or  its  value  in  case  delivery 
could  not  be  had,  together  with  damages  for  its  detention, 
an^d  costs  and  disbursements.  The  judgment  described  in 
the  notice  is  for  a  specific  sum  of  money.  These  discrep- 
ancies are  too  great  to  be  reconciled  according  to  any 
principle  or  autiM>rity.  Counsel  for  appellant  relies  upon 
LaiHcsuier  v.  McDimaldj  14  Or.  264,  but  that  case,  neither  in 
its  facts  nor  reaa<ming,  will  sustain  appellant's  contention. 
The  judgment  appealed  from  must  be  aflBrmed. 


[Filed  October  21,  ina 3 

P.  S.  AIKEN  ET  AL.,  Respondent,  v.  GEORGE  PASCALL, 

Appellant. 

Chattkl  Mobtoaob— Whbn  Void  ab  to  Attachino  CBxnrroM.^Whaxi  it  appean 
eitlMTon  the  faoeof  a  chattel  mortRateor  by  ptirol  evi^lenoe  thattbe  mortgagM 
of  pavwoal  prapaiiy  haa  giyen  to  tbe  mortga«ur  power  to  diipoae  of  the  property 
mortgaged  and  to  ^iply  the  proceeds  to  bia  own  use,  the  mortgage  la  yoid  ai  to 
attaching  crediton. 

Appeal  from  Multnomah  county :  E.  D.  Shattuck,  judge. 

Scmderson  Beed^  for  Respondentb 

X.  N.  Sleeves,  for  Appellant. 

Lord,  J.,  delivered  the  opinion  of  the  courts 

This  is  a  suit  for  an  injunction  to  restrain  the  defendant 
Kelly,  as  sheriff  of  Multnomah  county,  from  foreclosing 
two  chattel  mortgages,  one  of  wliich  was  made  and 
executed  by  the  defendant  Chizzoski  to  the  defendant 
GoHKBsky,  and  the  other  to  the  defendant  PascaU^  and 
alao  for  the  purpose  of  having  said  chattel  mortgages 


'•*  Jil 
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decreed  void  as  to  the  plaintiffs  in  this  suit.  The  CmIb 
show  that  the  defendant  Chizzoski  was  a  retail  shoe  dealer, 
and  had  bought  goods  of  the  plaintiff,  and  by  means  of 
certain  representations  had  procured  a  credit  for  their 
payment;  that  subsequently  he  executed  contemponuia- 
ously  the  two  chattel  mortgages  aforesaid  for  the  soma, 
respectively,  of  $1,500  and  $1,000,  covering  his  stock  of 
goods.  As  L  on  as  the  fact  of  these  mortgages  became 
known  to  his  creditors,  these  plaintiffs  attached  the  stock, 
when  the  defendants  Cominsky  and  Pascall  placed  their 
chattel  mortgage  in  the  hands  of  the  sheriff  to  be  fore- 
closed. The  plaintif&s  then  instituted  the  present  suit,  to 
have  these  mortgages  annulled  and  set  aside  as  fraudulent 
and  void,  and  among  other  things  upon  the  ground  of  a 
conspiracy  between  the  defendant  Chiwoski  and  the 
defendants  Pascall  and  Cominsky,  to  cheat  and  defraud 
the  plaintiffs  out  of  the  debts  due  them,  etc  After  the 
injunction  was  obtained  a  receiver  was  appointed  to  seil 
the  goods,  etc.,  and  a  supplemental  complaint  was  filed. 
It  seems  that  the  defendant  ChizzosM  absconded  the 
county  immediately  on  the  service  of  the  summons  upon 
him,  and  Cominsky  soon  after  disappeared  and  made 
default,  and  a  decree  was  entered  setting  aside  his  mort- 
gage. It  is  conceded  that  the  defendants  Chizzoski  and 
Cominsky  have  acted  dishonestly  and  fraudulently  in 
regard  to  the  transaction,  but  it  is  claimed  for  the  defendant 
Pascall  that  he  took  his  chattel  mortgage  in  good  faith 
and  for  money  loaned  the  defendant  Chizzoski  The 
contention  for  the  plaintiff  is,  (1)  that  the  two  mortgages 
were  fraudulent  in  fact  and  without  any  consideratian, 
and  were  prepared  and  designed  to  defraud  the  creditors 
of  the  defendant  Chizzoski,  and  (2)  that  the  mortgages 
were  void  in  law  for  the  reason  that  the  defendant  Chis- 
zoski  was  allowed  to  remain  in  possession  of  the  stock  of 
goods  with  power  to  dispose  of  the  same  and  to  apply  the 
proceeds  to  his  own  use. 

While  we  do  not  intend  to  review  these  facte  to  any  great 
extent,  the  result  of  their  consideration  as  a  whole  has 
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impressed  ns  with  the  conviction  that  the  circumstances 
in  which  these  two  mortgages  originated  and  were  executed 
aane  permeated  with  fraud.  It  is  impossible  under  the 
circumstances  as  detailed  that  the  defendant  Pascall 
should  not  have  known  that  the  purpose  of  these  mort- 
gages was  to  forestall  and  defeat  the  creditors  of  the 
mortgagor,  and  his  narration  of  the  circumstances,  as  to 
his  own  connection,  leaving  out  of  view  some  of  its  contra- 
dictory and  improbable  aspects,  tends  to  confirm  that 
impression.  But  aside  from  this,  we  are  satisfied  that  the 
defendant  Chizzoski  was  left  in  possession  of  the  stock  of 
goods  with  the  power  to  sell  them  and  receive  the  pro- 
ceeds to  his  own  use  with  the  full  knowledge  and  consent 
of  the  defendant  Pascall.  It  is  true  that  he  testifies  that 
he  had  an  oral  agreement  with  the  defendant  Chizzoski 
that  he  should  not  sell  any  of  the  stock,  and  that  he  kept 
some  sort  of  a  watch  on  the  store  to  see  that  it  should  be 
observed.  But  the  evidence  shows  that  the  defendant 
Chizzoski  not  only  remained  in  the  possession  of  the  stock 
and  in  the  use  and  enjoyment  thereof,  but  that  the  store 
was  open  with  the  goods  exposed  for  sale,  as  other  stores 
doing  business,  and  as  he  had  carried  on  this  business 
before,  customers  coming  and  going,  and  that  some  of  the 
goods  were  actually  sold  and  delivered.  If  he  did  as  he 
testified,  it  is  not  possible  for  him  not  to  have  had  some 
knowledge  of  these  circumstances,  and  that  the  agree- 
ment was  not  kept,  and  as  he  makes  no  protest,  but  still 
permits  his  mortgagor  to  go  on  doing  business  as  before, 
the  inference  is  that  he  did  it  with  his  consent,  and  that  it 
was  understood  that  the  mortgagor  should  treat  the  goods 
as  owner,  and  sell  them  and  receive  the  proceeds  to  his 
own  usa  Besides,  the  circumstances  of  his  own  state- 
ment show  that  he  had  little  or  no  confidence  in  his  mort- 
gagor, and  it  is  difScult  to  understand  how  in  such  a  case 
he  could  have  been  induced  to  make  the  loan.  To  say  the 
least,  it  shows  that  he  distrusted  him.  If  he  did  not  in  fact 
regard  him  as  a  rascal,  as  the  evidence  shows,  and  his 
comisel  freely  admitted,  that  his  mortgagor  was.    This 


496  Caspary  v.  City  of  PoHTLiiaa>.      [Stqp.  Ct 


cireomstuice  is  only  referred  to  as  illnrtnrttve  of  feis 
testimony  and  to  show  its  inherent;  unreliability.  Tbe 
taking  of  those  mortgages  at  the  time  and  imder  the 
circumstances  of  their  execution,  the  conduct  of  tbe  parties 
then  and  subsequently,  and  the  facts  as  disctoeed  by  tbe 
defendant  Pascall,  satisfy  us  that  the  object  of  those  mort- 
gages was  fraudulent,  and  that  it  was  understood  that  the 
defendant  Chizsoski  was  to  treat  the  goods  as  the  owner, 
and  to  sell  and  to  appropriate  the  jnxxseeds  to  hm  own  use. 
In  Orion  v.  Orton,  7  Or.  479,^  it  was  held  that  when  H 
appears  either  <m  the  face  of  a  chattel  mortgage,  or  hf 
I>arol  evidence,  that  the  mortgagee  of  perscmal  paweiMMij 
has  gtyen  to  the  mortgagor  the  power  to  dispone  ot  the 
m€Mrtgaged  property  and  to  apply  the  proceeds  to  has  opwn 
use,  the  mortgage  is  void  as  to  attaching  crectitsrs. 
It  is  enough  to  say  there  was  no  error,  and  the 
of  the  court  below  must  be  affirmed,  and  it  is  so 
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[7g   ^^  I  Filed  October  27.  1890.) 

-|-^     JOHANNA  CASPARY,  Apfkllant,  v.  THE  CITY   OP 

L87_71  PORTLAND,   Rjt8PONI>ENT. 

19    496| 

^   '^1       n»A])fii»— XzHiKTs.— An  ezblMt  may  be  made  a  part  ef  a  iikiMWit  by  OMiMaK  It 

r^  mSI  "^  ^^  ^^  ™^^  ^  idenUfied  and  recUiaf  in  the  pleadinc  itoelf  that  nch  exhibit  ia 

1-       ^1  80  marked  and  made  a  part  of  it,  aUter,  though  filed  with  the  pleadlnr  i 

bered  ae  schedule  1. 

M vnciPAL  Ooitroai.TKRt8— WwMiGruL  Act  or  OrncKB.— A  moBieipai  < 

not  ceneiaUy  liable  for  the  wrongftd  act  of  aa  officer,  aad  ia  tbe  Ibv  < 

it  may  be  UaMe,  it  mnit  be  made  to  appear  that  mieh  otteer  ' 

ent  poblio  oflleec,  and  that  tbe  wimig  oemplained  of  was  dsoe  by  i 

while  in<ibe  legitimate  exefeise  of  some  dvty  of  a  corpeoile  nefre,  wUdk  was 

derolyed  npon  him  by  law  or  by  the  dtreeiloB  of  the  c 


Appeal  from  Multnomah  county :  E.  D.  Shatttxs;  judge. 

The  only  question  presented  on  this  ai^eal  is  ttbo  sniB- 
ciency  of  the  plaintiff's  complaint,  whidi  is  as  follD««: 
^'Johawna  Ompary  and  J.  Octavia  (kupary,  FtBnmtHlk,  v.  Th^ 
City  of  Portland,  Defmimt. 

« 'Johanna  Caspary  and  J.  Octavia  Caspary, 
tiffs  in  this  action,  complain  of  the  def eodant 

a)  88  Am.  Rep.  717. 
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for  cause  of  action  allege:  That  the  defendant,  the  CSty 
of  Portland*  is  a  nnmicipal  corporation  created  by  and 
existing  under  a  law  of  the  State  of  Oregon,  entitled  'An 
Act  to  incorporate  theOity  of  Portland,'  approved  October 
24,  1882,  and  acts  amendatory  thereof;  that  during  all  the 
times  hereinafter  mentioned  the  plaintiffs  were  and  now 
are  the  owners  of  and  entitljed  to  the  possession,  in  their 
own  right,  of  all  the  personal  property  described  in  the 
toUowing  schedule  No.  1,  and  that  the  same  was  of  the 
value  stated  therein;  that  all  times  herein  mentiooed  the 
plainttfte  were  and  now  are  entitled  to  the  possession  of 
ttie  peraonid  property  described  in  the  f (blowing  scfaadnle 
Ho.  2,  as  bailees  for  one  Jos,  Windle,  and  that  it  was  all  of 
the  value  stated  in  said  schedule  No.  2;  that  the  defendant, 
the  City  of  Portland,  on  or  about  the  first  day  of  Ne¥earii>er, 
1888,  unlawfuHy  took  and  carried  away  all  of  tiie  above- 
mentioned  and  described  property,  and  unlawfully  con- 
verted and  disposed  of  the  same  to  its  own  use,  to  the 
damage  of  plaintiffs  in  the  sum  of  (2,.009.85;  wberetarei 
plaintiffs  demand  judgment  against  defendantfor  92,069.d5„ 
and  for  their  costs  and  disbursements  herein." 

The  name  of  the  court,  verification  and  signafaives  av^ 
omitted. 

A  demurrer  was  interposed,  which  was  sustained,  and 
final  judgment  rendered  thereon,  from  which  the  plainfiff 
has  appealed. 

H.  T.  Migkam,  for  Appellant.  .^.  -  •) 

Omittii^  the  fiction  of  casual  loss  by  plasntUb-aad  the 
finding  by  defendant,  the  complaint  in  this  action  eontiiDS 
all  the  essenttala  of  a  declaration  for  trover  and  eon- 
vvrsioD,  as  given  in  Ghxtty*s  Pleads  VoL  2,  p.  885,  et  mq. 
b  Ecmmbity-  Beezley,  11  Or.  50,  this  court  has  given  varioos 
dBflnitiGUM>f  conversion.  **Any  distinct  act  of  Hnmii«kMi 
wrongfoBy  exerted  over  one's  property  in  d^iial  of  his 
light,  or  inconsistent  with,  it."  Cooley  on  Torts,  448. 
'^  may  be  laid  down  as  a  general  principle,^  says  Mr. 
'that  the  assertion  of  a  HUe  to,  or  an  act  €< 
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dominion  over  personal  property  inconsistent  with  llie 
rigfat  of  the  owner,  is  a  conversion.*'  Bigelow's  LisacL 
Oases  on  the  Law  of  Torts,  428;  Hill  cm  Torts,  g  3,  p. 
97.  So  also  in  the  case  of  Budd  y.  MfultnonMh  8L  By,  Co., 
12  Or.  274,  does  this  court  define  what  is  a  conversion: 
''Hie  wrong  lies  in  the  interference  with  the  owner^s  right 
to  do  as  he  will  with  his  own.  Whosoever  does  this  in 
any  manner  subversive  of  the  owner's  right  to  enjoy  or 
oontfol  what  is  his  own,  is  guilty  of  conversion."  When 
the  conversion  is  direct,  as  by  an  illegal  taking  of  the 
chattel,  or  a  wrongful  assumption  of  property,  or  a  misuse 
of  it,  the  conversion  is  complete  without  a  demand.  GU- 
7M>T6  V.  Newton,  9  Allen,  171;  85  Am.  Dec.  747;  Alden  v. 
PeaT%on,  3  Gray,  342;  Paige  v.  (yNeal,  12  Cal.  483;  Hexier 
V.  Schneider,  14  Or.  187;  Moorhouse  v.  Donaca  et  af.,  14  Or. 
430;  Ruiter  v.  Plate,  77  Iowa,  17.  An  allegation  in  a  com- 
plaint that  defendant '' converted"  the  property  in  ques- 
tion to  his  own  use  is  an  allegation  of  fact,  and  is  sufficient; 
and  the  plaintifif  is  not  bound  to  allege  the  particular  act 
or  acts  which  constitute  the  conversion  complained  of. 
Burney  v.  Drezel,  33  Hun,  34;  63  How.  Pr.  474;  Green  v. 
Palmer,  15  Gal.  411;  76  Am.  Dec.  492.  It  seems  to  us  the 
complaint  should  have  been  held  sufficient. 

W,  H,  Adams,  for  Respondent. 

1.  The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  schedules  attached  to  the 
complaint  are  no  part  of  the  complaint,  hence  there  is  no 
description  in  the  complaint  of  the  articles  which  plain- 
tiffs claim  were  appropriated  to  the  use  of  the  defendant, 
nor  any  allegation  of  their  value.  Plunkett  v.  Black,  117 
Ind.  14;  City  of  Lo$  Angeles  v.  Signoret,  50  Cal.  298;  Brooks 
V.  Paddock,  6  Col.  36;  Buck  v.  Fischer,  2  Col.  185;  Bowling 
V.  McFarland,  38  Mo.  465;  Oebhard  v.  Gamier,  12  Bush, 
325;  23  Am.  Rep.  721;  Hill  v.  Barrett,  14  B.  Mon.  83. 

2.  The  property  converted  must  be  described  in  the  com- 
plaint with  reasonable  certai nly .  Edgerly  v.  Emerson,  23 N. 
H.  565;  55  Am.  Dec.  207;  Pierson  v.  Townsend,  2  Hill,  550. 
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8.  And  the  value  must  also  be  alleged.  OonnoM  ▼• 
Meir,  2  E.  D.  Smith,  314;  Jones  v.  BahiUy,  16  Minn.  820, 

4.  If  the  officers  of  the  city  acted  unlawfully,  the  wrong 
is  theirs  and  not  the  defendant's.  Everaon  v.  Syracuse^  100 
N.  Y.  577;  Jolly,  Admx.,  v.  HawesvUle  (Ky.),  12  S.  W.  Rep. 
SIS;  Mayor  etc.  of  Jersey  City  v.  Kieman,  60  N.  J.  L.  246; 
Cushing  v.  Bedford^  125  Mass.  528. 

5.  The  city  must  have  been  authorized  to  act  before  it 
can  be  held  liable  for  a  tort.  Hawks  v.  Charlemont^  107 
Mass.  417;  Buttrick  v.  Lowell,  1  Allen,  174;  79  Am.  Dec. 
721;  Anthony  v.  Inhabitants  of  Adams ,  1  Met.  285. 

Btrahan,  C.  J.,  delivered  the  opinion  of  the  court 

To  sustain  the  ruling  of  the  court  below,  counsel  for  the 
respondent  has  argued  two  propositions  in  this  court: 

First — That  the  schedules  mentioned  constitute  no  part 
of  the  complaint,  and  that  therefore  the  complaint  con- 
tains no  description  of  the  property  alleged  to  have  been 
converted  or  statement  of  value;  and, 

Second — That  the  defendant  being  a  municipal  corpora- 
tion, and  necessarily  acting  through  its  officers,  it  ought 
to  appear  that  at  the  time  of  the  alleged  wrongful  acts  the 
officers  were  engaged  in  the  performance  of  some  corporate 
act,  or  that  the  officer  doing  the  act  was  not  an  independent 
public  officer. 

These  questions  will  be  examined  in  the  order  stated. 

1.  The  facts  constituting  the  plaintiiTs  cause  of  action 
must  be  alleged  in  the  complaint.  The  appellant's  counsel 
insists  that  taking  the  complaint  and  schedules  referred 
to  together,  they  do  contain  every  allegation  necessary. 
We  think  that  must  depend  on  whether  ot  not  the  sched- 
ules constitute  a  part  of  the  complaint.  The  schedules 
contain  various  items  of  personal  property,  and  opposite 
each  item  are  figures  showing  the  value  thereof;  but  they 
are  in  no  way  identified  or  marked  as  exhibits,  nor  is  it 
stated  in  the  pleading  that  they  are  attached  or  made  a 
part  of  it  If  these  schedules  had  been  marked  so  that 
they  could  be  identified  with  oertaiaty  and  tbeo  anmqjiwl 
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to  the  complaint  as  a  part  thereof,  and  these  matters  had 
appeared  in  the  complaint,  we  think,  according  to  the 
constant  practice  in  this  State,  they  would  constitute  a 
part  of  the  pleading,  not  for  the  purpose  of  supplying 
necessary  allegations  therein,  but  for  the  purposes  of 
description  and  itemizing  the  values.  It  is  true,  some  of 
the  authorities  cited  by  respondent's  counsel  hold  that 
exhibits  cannot  be  made  a  part  of  the  pleading,  but  for 
the  purposes  above  indicated  the  practice  in  this  State  has 
been  otherwise,  since  the  adoption  of  the  Code,  and  we 
are  unwilling  to  disturb  it.  But  to  make  an  exhibit  a  part 
of  the  record,  it  must  be  attached  and  identified,  as  in 
Morrison  v.  Crawford,  7  Or.  473.  It  is  true  in  that  case  the 
exhibits  were  attached  to  a  bill  of  exceptions,  but  as  much 
certainly  ought  to  be  observed  in  the  preparation  of  a 
pleading,  and  we  can  perceive  no  reason  for  a  different 
rule.  Counsel  for  appellant  referred  to  section  83,  Hill's 
Code,  but  I  fail  to  see  that  that  section  has  any  application 
to  the  question  presented  by  this  record. 

2.  Numerous  authorities  are  cited  by  counsel  on  the 
other  question,  but  none  of  them  seem  to  be  identical  with 
the  question  presented  by  this  record.  The  complaint 
alleges  the  conversion  of  chattle  i  by  the  defendant  Now, 
it  is  manifest  that  the  defendant  could  only  do  the  act,  if 
at  all,  through  souio  of  its  oificers  or  agents.  An  indi- 
vidual is  liable  to  a  person  injured  for  any  wrongful  act 
causing  injury;  but  a  municipal  corporation  is  not  liable 
for  the  torts  of  its  officers  or  agents  except  under  circum- 
stances and  conditions  not  necessarily  applicable  to  an 
individual.  In  fact  the  liability  of  such  corporation  for  the 
acts  of  its  officers  or  servants  is  somewhat  exceptional. 
2  Dillon  Munic.  Corp.  §  949,  et  seq.  No  general  rule  has 
been  formulated  on  the  subject,  and  it  is  said  by  some  of 
the  authorities  that  all  the  courts  can  safely  do  is  to 
determine  each  case  as  it  arises.  Under  the  allegations 
contained  in  this  complaint  the  court  is  unable  to  say 
whether  the  nugnm  of  respondeat  superior  appUes  to  this 
owe  or  not    Tke  pleMlw  has  not  seen  proper  to  develop 
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the  facte  of  his  case  far  enough  to  enable  the  court  to 
determine  that  question.  The  plaintifls'  allegations 
assume  it  without  averring  a  single  fact  upon  which  the 
assumption  could  properly  rest.  The  best  and  latost 
authority  on  the  subject  says,  in  substance,  that  if  the 
officers  or  servants  are  elected  or  appointed  by  the  corpo- 
ration in  obedience  to  the  statute  to  perform  a  public 
service,  not  peculiarly  loQjEd  or  corporate,  but  because  this 
mode  of  selection  has  been  deemed  expedient  by  the  legis 
lature  in  the  distribution  of  the  powers  of  government,  if 
they  are  independent  of  the  corporation  as  to  the  tenure 
of  their  office  and  the  manner  of  discharging  their  duties, 
they  are  not  to  be  regarded  as  the  servants  or  agents  of 
the  corporation  for  whose  acts  or  negligence  it  is  impliedly 
liable,  but  as  public  or  State  officers,  with  such  powers  and 
duties  as  the  statute  confers  upon  them,  and  the  doctrine 
of  respondeat  superior  is  not  applicable. 

It  will  thus  be  seen  that  on  general  principles  it  is 
necessary,  in  order  to  make  a  municipal  corporation 
impliedly  liable  on  the  maxim  of  respondeat  superior  for  the 
wrongful  acts  or  negligence  of  an  officer,  that  it  be  shown 
that  the  officer  was  its  officer  ,  either  generally  or  as 
respects  the  particular  wrong  complained  of  and  not  an 
independent  public  officer;  and  also  that  the  wrong  was 
done  by  such  officer  while  in  the  legitimate  exercise  of 
some  duty  of  a  corporate  nature  which  was  devolved  on 
him  by  law  or  by  the  direction  or  authority  of  the  corpor- 
ation. 2  Dillon  Munic.  Corp.  §  974.  A  brief  reference  to 
some  of  the  cases  will  further  illustrate  this  proposition. 
In  Morrison  v.  City  of  Lawrence,  98  Mass.  219,  it  was  held 
that  a  city  or  town  could  not  be  held  liable  in  damages  for 
the  act  of  a  person  unless  it  appeared  that  the  injury  was 
inflicted  by  a  servant  or  agent  of  the  city  or  town  while 
engaged  in  the  legitimate  exercise  of  the  service  or  busi- 
ness for  which  he  was  employed.  So  in  Mitchell  v.  Bock- 
land,  52  Me.  118,  it  was  held  that  neither  the  relation  of 
master  and  servant  nor  of  principal  and  agent  exists 
beliween  a  town  and  its  health  or  police  officers;  nor  was 
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the  town  liable  for  their  unlawful  or  negligent  acts.    So  in 
Brown  v.  Inhab,  of  Vinalhaven,  65  Me.  402, 20  Am.  Rep.  709, 
it  was  held  that  one  who  suffered  damage  by  reason  of  the 
neglect  or  unskillfulness  of  the  selectmen  of  the  town  or 
the  physician  employed  by  them  in  the  performance  of  the 
the  duties  imposed  on  town  oflBcers  by  R.  S.,c.  14,  in  relation 
to  the  smallpox,  had  no  remedy  against  the  town  therefor. 
And  the  same  principle  is  announced  by  many  other  cases. 
Crumbine  v.  Mayor  etc.,  2  McAr.  578;  Anthony  v.  Inhab.  of 
Admn8, 1  Met.  284;  Buttrick  v.  City  of  Lowell,  1  Allen,  172; 
79  Am.  Dec.  721;  Gushing  v.  Inhab.  of  Bedford,  125  Mass. 
526;  PoUock  v.  Louisville,  13  Bush,  221;  26  Am.  Rep.  260; 
Everson  v.  Syracuse,  100  N.  Y.  577;  Hilsdorf  v.  St  Louis, 
45  Mo.  94;  100  Am.  Dec.  352;  City  of  Richmond  v.  Long's 
AdmW,  17  Gratt.  375;  Ogg  v.  City  of  LanMng,  35  Iowa,  495; 
14  Am.  Rep.  499;  Dargan  v.  Mayor  etc.  of  Mobile,  34  Ala. 
469;  70  Am.  Dec.  505;  Alcorn  w.  Philadelphia,44Fsi.  8i.S4S; 
Bennett  v.  New  Orleans,  14  La.  Ann.  120;  Stewart  v.  New  Or- 
leans,  9  id.  461;  61  Am.  Dec.  218.     These  are  only  a  few  of 
the  cases  that  might  be  cited  holding  that  a  municipal  cor- 
poration is  not  liable  for  the  torts  of  its  oflBcers  under  the 
various  conditions  stated.     Whether  they  would  apply  to 
the  real  facts  in  this  case,  we  are  not  permitted  to  know,  for 
the  reason  the  plaintiff's  complaint  does  not  disclose  the 
facts  upon  which  they  seek  a  recovery.    The  foregoing  cita- 
tions abundantly  show  that  there  is  no  general  liability  on 
the  part  of  a  municipal  corporation  for  the  acts  of  its 
officers  or  servants,  and  that  if  such  liability  exist  in  any 
instance  it  is  because  of  the  particular  facts  of  the  case. 
We  think  the  better  rule  of  pleading  in  such  actions  is  to 
allege  in  the  complaint  the  facts  upon  which  the  pleader 
relies  for  a  recovery, — in  other  words,  to  plead  specifically. 
In  any  event  enough  must  be  alleged  to  show  that  the  city 
was  not  acting  in  its  governmental  capacity  as  one  of  the 
ageneids  of  the  State  in  enforcing  the  necessary  health 
azid  pcdie^  regulations  within  its  limits,  and  that  the  wrong 
oompiaaned  of  was  done  by  an  officer  of  the  city  while  in 
the  legitimate  exercise  of  some  duty  of  a  corporate  nature 
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which  was  devolved  upon  him,  by  law  or  by  the  direction 
or  authority  of  the  corporation.  We  do  not  hold  that 
these  el^nents  would  be  sufficient,  but  they  necessarily 
enter  into  the  questk)n  of  the  city's  liability  and  must  m 
some  maaner  appear  before  the  city  is  liable.  This  must 
be  so  on  principle.  Why  should  the  taxpayers  of  the  city 
of  Portland  be  mulct  in  daqiiages  when  they  have  done  no 
wrong,  and  it  may  be  had  no  agency  in  the  transaction 
complained  of  further  than  to  carry  into  effect  some  posi- 
tive requirement  of  the  charter  by  means  of  their  municipal 
government? 

We  think  the  court  did  not  err  in  sustaining  the  de- 
murrer, and  its  judgment  is  affirmed. 


I  Filed  October  27. 1880. } 

In  re  WM.  BECK  &  SON'S  ESTATE. 

Appeal,  from  Multnomah  county :  E.  D.  Shattuck,  judge. 

Per  Curiam. — This  is  an  appeal  from  the  allowance  of 
the  account  <^f  J.  A.  Strowbridge,  as  administrator  of  the 
partnership  estate  of  Wm.  Beck  &  Son.  The  first  objec- 
tion is  that  the  amount  of  commissions  allowed  Strow- 
bridge for  his  services  are  too  much  for  the  reason,  (1)  that 
he  agreed  to  perform  such  services  without  pay,  and  (2) 
that  the  amount  allowed  is  too  much.  We  are  unable 
from  the  evidence  presented  and  the  record  before  us  to 
concur  in  this  objection  upon  either  of  the  grounds  stated, 
but  think  he  is  entitled  to  s^owance  made,  and  that  the 
same  is  reasonable  for  the  services  performed. 

The  next  objection  is  that  the  amount  allowed  for  rent 
was  unauthorized,  because  by  an  agreement  between  the 
deceaaed  and  his  son  the  store  was  to  be  occupied  without 
rent  The  record  discloses  that  the  same  was  done  for 
several  years  and  that  the  rent  charged  is  rent  which  has 
accrued  since  his  death  and  which  the  court  below  held 
upon  the  facts  terminated  the  contract  In  this  we  cannot 
say  there  was  error. 
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The  next  objection  is,  that  the  amount  allowed  A.  H. 
Morgan  and  G.  S.  Nicholson  for  their  services  in  taking 
the  inventory  and  ascertaining  the  interests  of  the  parties 
in  the  partnership  was  exorbitant  We  think  the  evidence 
shows  otherwise. 

The  evidence  shows  that  the  partnership  business  was 
large  and  complicated  and  that  the  services  rendered  were 
of  the  fall  value  allowed.  But  as  it  appears  that  the 
service  of  Nicholson  was  rendered  in  ascertaining  the 
ccmditions  of  the  accounts  of  the  partners,  and  was  for  the 
mutual  benefit  of  the  estate  of  Wm.  Beck  and  the  partner* 
ship  of  Wm.  Beck  &  Son,  we  think  the  compensation  of 
Nicholson  should  be  paid  in  equal  i>arts  by  both  estates; 
and  in  this  respect  the  decree  below  is  modified,  and  in  all 
other  respects  affirmed. 
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[  Filed  October  27,  1890.  ] 

In  re  Petition  op  PETER    FENSTERMACHER  h?t  al., 

Appellants,  v.  THE    STATE    OF 

OREGON,  Respondent. 

Civil  AcnoM— Defikition.— The  phrase  "cItU  actions"  includes  actions  mt  law  or 

aniti  in  eqnity  and  all  other  JudicUd  controvensies  in  which  rights  of  propeitj  tie 

InTolTed,  and  is  used  in  oontradictlon  to  criminal  aotion. 
PnniDH— Dbfimition.— A  petition  in  common  phrase  is  a  request  in  writing;  and  in 

legal  Uaguage  describee  an  application  to  a  court  in  writing,  in  eontradlction  to  a 

motion  which  may  be  made  vtt>a  voce. 
FwDiMG— Whkn  Disbbqabdrd.— When  a  finding  is  wholly  unsupported  by  CTldenoe, 

and  that  fact  is  made  to  appear  by  a  bill  of  exceptions  purporting  to  contain  all 

the  evidence  upon  this  point,  this  court  would  disregard  it. 

Appeal,  from  Multnomah  county:  E.D.Shattuck,  judge. 

The  facts  in  substance  are,  that  on  the  seventii  day  of 
May,  1887,  one  John  Fenstermacher  died  in  Multnomah 
county  intestate,  leaving  certain  and  personal  property 
described  herein;  that  thereafter,  on  the  twentieth  day  ot 
June,  1887,  J.  K.  Wait  was  duly  app<Hnted  administrator 
of  the  estate  of  the  said  intestate  by  the  county  court, 
and  the  said  estate  was  duly  administered  upon  and  fuially 
settled  up  by  him,  and  he  discharged  on  the  twentieth 
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day  of  May,  1888,  as  such  administrator.  No  legal  heirs 
Mititled  to  said  estate  having  appeared  thereafter,  such 
piopeedings  were  instituted  as  by  law  required  before  the 
ctxcoit  oourt  of  Multnomah  county  as  resulted  in  a  judg- 
ment declaring  aU  tt^  property  belonging  to  said  estate  of 
the  said  John  Fenstermacher,  deceased,  escheated  to  the 
State  of  Oregon;  and  in  accordance  with  the  judgment  or 
decree  rendered  therein,  the  property  belonging  to  said 
estate  was  duly  sold  in  accordance  with  law,  and  the  pro- 
ceeds thereof,  after  deducting  the  necessary  expenses,  were 
paad  over  to  the  treasurer  of  the  State;  that  on  the  twen^- 
fifth  day  of  May,  1889,  the  above-named  petitioners  filed 
their  ccHnplaint  in  the  circuit  court  of  Multnomah  coon^ 
daiming  to  be  the  heirs  at  law  of  the  said  John  Fenster- 
macher, deceased,  and  asking  for  a  judgment  of  said  court 
that  they  be  declared  to  be  the  rightful  owners  to  all 
of  said  property,  etc. ;  that  the  cause  was  tried  before  the 
court  without  the  intervention '  of  a  jury,  and  that  the 
court  found  that  the  said  petitioners  were  not  the  heirs  of 
the  said  John  Fenstermacher,  deceased,  and  that  neither 
of  them  was  entitled  to  any  of  the  property  belonging  to 
the  estate  of  the  said  John  Fenstermacher,  deceased, 
which  had  heretofore  escheated  to  the  State  of  Oregon, 
and  that  said  State  do  have  and  recover  its  costs,  etc., 
from  which  this  appeal  is  taken. 

W.  &  Beebe  and  John  M.  Oearin,  for  petitioners. 

Thos.  A.  Stevens,  district  attorney,  and  W.  W.  Page,  for 
the  State. 

Lord  J.  (after  stating  the  facts),  delivered  the  opinion 
of  the  court 

The  first  inquiry  suggested  is,  whether  the  proceeding, 
authorized  by  section  3141,  is  a  suit  in  equity  or  an  action 
at  law.  For  the  State  it  was  argued  that  the  words  <'in 
civil  actions,''  used  in  the  section  cited,  mpra,  indicated 
that  the  action  was  at  law,  for  the  reason  that  if  it  had 
been  intended  to  be  an  equity  proceeding  the  word  '"suit*' 
would  hafve  been  used,  and  not  action.     But  this  construe- 
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tion  is  not  tenable.  A  civil  action  is  instituted  for  the 
purpose  of  enforcing  a  private  or  civil  ri^ht,  or  to  redress 
a  private  wrong,  as  distinguished  from  actions  instituted 
to  punish  crimes  which  are  known  as  "criminal  actions/' 
Beferring  to  the  act  of  congress  of  July  2,  1864,  which 
declares,  ''That  in  the  courts  of  the  United  States  there 
shall  be  no  exclusion  of  any  witness  on  account  of  color, 
nor  in  civil  actions,  because  he  is  a  party  to,  or  interested 
in,  the  issue  to  be  tried,"  Mr.  Justice  Miller  said:  '*The 
phrase  'civil  actions'  includes  actions  at  law,  suits  in 
chancery,  proceedings  in  admiralty  and  all  other  judicial 
controversies  in  which  rights  of  property  are  involved, 
whether  between  private  parties,  or  such  parties  and  the 
government.  It  is  used  here  in  contradistinction  to  pros- 
ecutions for  crime."  U.  &  v.  10,000  Cigars,  1  Wool,  125; 
Qreea  v.  U.  8.,  Q  Wall,  655;  Rigon  v.  OreWw.  1  DUlon,  184. 
The  phrase,  then,  ''civil  actions,"  as  used  in  the  section, 
mipra,  may  mean  either  a  suit  in  equity  or  an  action  at  law 
taken  alone,  but  it  is  suggested  in  aid  of  that  argument 
that  the  use  of  the  word  ''petition"  and  the  words  "and 
the  court  thereupon  must  try  the  issue,"  have  a  tendency 
to  indicate  that  the  proceeding  is  in  equity.  "A  petition 
in  common  phrase  is  a  request  in  writing;  and  in  legal 
language,  describes  an  application  to  a  court  in  writing, 
in  contradistinction  to  a  motion  which  may  be  made  wva 
voce.''  Polger,  J.,  in  Sliaft  v.  Insurarhce  Co.,  67  N.  Y. 
547.*  It  is  ordinarily  used  for  interlocutory  purposes. 
"As  a  general  rule,"  said  Fleet,  V.  C,  "a  petition  cannot 
be  presented  in  a  cause  until  a  bill  has  been  filed";  and 
while  he  admitted  that  there  are  cases  in  which  a  proceed- 
ing might  be  instituted  by  petition,  he  thought  it  must  be 
limited  to  those  instances  in  which  the  legislature  has 
expressly  authorized  its  use,  or  where  it  has  the  sanction 
of  long-established  practice.  Beceiver  of  State  Bank  v.  First 
Nat.  Bank,  84  N.  J.  Eq.  451.  Under  some  of  the  codes  it 
is  the  first  pleading  filed,  like  one  complaint  by  the  jpiMin- 
tiff,  wherein  he  states  the  facts  of  his  case.  The  word 
"petition,"  therefore,  lends  but  little  aid  to  uphold  this 

a)  28  Am.  Kaii   IIW. 
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oontentioii.  Nor  do  we  think  the  other  words,  '  'and  there* 
upon  the  court  must  try  the  issue,"  any  more  decisive  of 
the  matter.  It  is  true,  suits  in  equity  are  tried  by  the 
court,  but  so  are  actions  at  law,  without  the  intervention 
of  a  jury,  and  by  the  court  when  the  parties  so  consent 

and  stipulate  as  required  or  provided  in  section of  Or. 

Code.  But  what,  to  our  mind,  is  more  decisive  of  the 
matter  is  the  nature  of  the  subject  matter  to  be  tried.  Its 
object  is  to  identify  the  petitioners  as  the  heirs  of  the 
intestate  and  entitle  them  to  recover  the  money  escheated 
to  the  State,  indicating  a  legal  inquiry  for  which  the  pro- 
ceeding was  instituted,  and  for  which  courts  of  law  are  com- 
petent to  try.  We  are  of  the  opinion,  therefore,  that  the 
proceeding  is  at  law,  and  must  be  so  regarded  in  the 
present  case. 

Another  question  raised  is,  whether  this  court  will  inter- 
fere if  there  is  no  evidence  to  support  a  finding.  In  Kyle 
V.  Amy  J  19  Or.,  which  was  tried  without  the  intervention 
of  a  jury,  and  the  finding  excepted  to,  and  the  evidence 
included  in  a  bill  of  exceptions,  this  court  declined  to 
review  the  evidence  on  the  ground  suggested,  but  remanded 
the  cause  for  a  fuller  finding  of  the  facts,  but  that  was 
more  in  consequence  of  a  want  of  particularity  in  the 
findings.  In  Hicklin  v.  Mc  Clear,  18  Or.  138,  the  court  said 
by  Thayer,  C.  J.:  **If  the  findings  of  the  circuit  court 
are  wholly  unsupported  by  the  evidence,  and  that  fact  is 
made  to  appear  by  a  bill  of  exceptions  purporting  to 
contain  all  the  evidence  upon  the  point,  this  court  would 
disregard  the  findings."  So  that  in  Bartd  v.  Mathias,  19 
Or.  482,  where  the  question  was  raised  that  a  certain  find- 
ing of  vital  imx)ortance  in  the  case  was  not  supported  by 
the  evidence,  and  the  evidence  upon  that  point  was  set  out 
in  the  bill  of  exceptions,  this  court  examined  it,  but  finding 
that  there  was  some  evidence  having  a  tendency  to  support 
it,  held  that  the  finding  of  a  referee  is  conclusive  as  to  the 
facts  found,  if  there  was  any  evidence  before  them  having 
a  tendency  to  establish  such  facts.  In  the  case  in  hand, 
the  record  discloses  after  the  evidence  was  all  in  that  the 
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counsel  for  the  i>elitioDer8  aeked  the  court  to  find  'tliat 
the  petitioners  were  the  heirs  of  the  said  John  Fenster- 
macher  and  entitled  to  the  money  described  in  their 
petition/*  which  finding  the  court  declined  to  make,  to 
which  refusal  an  exoeptkHi  was  taken  and  reserved,  and 
thereafter  the  court  found  that  the  petitioners  were  not 
the  heirs  of  the  said  John  Fenstermacher,  and  were  not 
entitled  to  the  money  m^itioned  in  their  petition,  to  which 
finding  counsel  excepted  and  the  court  allowed  the  same. 
The  evidence  is  in  a  bill  of  exceptions.  As  this  court 
said  in  Hicklin  v.  McClear,  supra,  "whether  or  not  that 
court  was  justified  by  the  weight  of  evidence  to  make  the 
finding,  this  court  cannot  consider."  The  weight  of  evi- 
dence  is  for  that  court,  and  not  for  us,  to  determine,  how- 
ever much  we  might  feel  disposed  to  differ  from  it. 

Testing  the  evidence  by  these  principles,  we  cannot  do 
otherwise  than  affirm  the  judgment. 


[Filed  October  87,  UOa] 

F.  G.  HIOCLIN,  IUdspokdkot,  v.  PATRICK  McCLEAR, 

Appellant. 

KroD»ABLK  NioLMrr— What  Not.— Tke  xkeglcctof  a  iMtitj  or  kifl  attocneTB,  onder  ttie 
facts  M  pNMUled  hj  this  record,  to  lufoni  himeelf  of  the  reeitals  in  %  deed  of 
coDTCTUieebx  wbleii  he  daiins  title  and  whMi  horotttn  In  eTidenee.  Is  not  such 
"eKCOMMs  n^pkeet"  MfPoald  wsmot  the  cwut  In  the  esLeidse  of  the  dleertttfMi 
coDtoied  en  it  to  open  a  jvdffBcnt  vnder  BecUoQ  2,  mil's  Adh.  code.  ToiuMUy 
thfrtetesfcreap^to  any  such  case,  an  aliusis  of  dteeaeltoa  mnst  be  shown. 

Appsal  from  Midtnomah  county:  E.D. Bhattuck, judge. 

This  is  an  appeal  from  an  order  of  ihe  circuit  court 
refusing  to  relieve  the  defendant  and  appellant  from  pay- 
ment of  a  judgment  recovered  of  him  by  the  plaintifiE  and 
respondent,  wherein  respondent  was  adjudged  to  be  the 
owner  of  certain  real  property  in  controversy  in  an  action 
of  ejectment,  brought  by  resxK>ndent  against  the  appellant 
to  recover  certain  town  lots,  etc.  The  cause  was  heard  by 
&e  court  by  consent  without  a  jury,  and  thereafter  made 
and  filed  findings  of  fact  and  eonchunons  of  kbw,  fram 
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which  a  judgment  was  rendered  in  favor  of  plaintiff 
dedaring  him  to  be  the  owner  of  said  property  and  enti- 
tled to  the  possession  of  the  same,  and  from  which  judg- 
ment the  defendant  then  appealed  to  this  court,  where 
said  judgment  was  afl&rmed.  Thereafter,  and  within  one 
year,  the  defendant  filed  a  petition  in  the  circuit  court 
asking  to  be  relieved  from  said  judgment,  for  the  reason 
that  the  same  was  obtained  through  the  mistake,  inad- 
vertence, surprise  and  excusable  neglect  of  the  petitioner 
and  Ms  attorneys.  The  petition  upon  due  notice  given 
was  heard  by  the  court,  considered  and  denied,  and  there- 
upon made  and  filed  the  findings  of  fact  and  conclusions 
of  law  up<m  which  judgment  was  rendered  there(m  and 
fr(»n  which  the  defendant  appeals  to  this  court 

Henry  Wagner  and  J.  B.  Stodchwd^  for  Defendant  and 
Appellant. 
John  H.  Ball,  for  Plaintiff  and  Respondent 
Lord,  J.,  delivered  the  opinion  of  the  court 
The  mistake  or  excusable  neglect  alleged  was  an  omis- 
sion on  the  part  of  counsel  for  the  defendant  to  ask  the 
lower  court  to  pass  upon  an  exception  in  a  certain  one  of 
the  deeds  offered  by  them  and  received  in  evidence  to 
establish  the  title  of  the  defendant 

It  is  (daimed  by  reason  of  this  omission  on  their  part 
that  the  defendant  was  deprived  by  the  judgment  in  eject- 
ment of  his  one-fourth  interest  in  the  lots,  which  other- 
wise would  have  been-  excluded  from  such  judgment  The 
excuse  for  this  omission  is  that  Ihe  record  of  title  involved 
in  the  action  of  ejectment  was  voluminous  and  compli- 
cated, and  the  exception  in  the  deed  referred  to  over- 
looked by  them,  and  hence  included  in  the  judgment  for 
the  whole  title  rendered  in  that  action.  Under  the  Code, 
the  court  may,  in  its  discretion,  and  upcMi  such  terms  as 
may  be  just,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment  or  CMrder,  or  olher 
proceeding  taken  against  him  through  his  mistake, 
inadverlMice,  surprise  or  excusable  neglect    HiU's  Code, 
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§  102.  The  court  below  found:  ''That  on  the  said  trial  Ae 
attorneys  for  the  defendant  did  not  claim  or  pretend  that 
the  plaintiff  did  not  take  by  his  deeds  aforesaid  (if  he  took 
any  interest  whatever)  the  whole  estate  and  every  part 
thereof  in  said  lots,  and  did  not  claim  nor  pretend  to 
claim  that  the  chain  of  title  which  plaintiff  Hickiin  relied 
upon  failed  to  convey  the  one-fourth  interest  referred  to 
in  the  x)etition,  if  any  interest  was  conveyed  thereby." 
And  further:  ' 'That  the  attorneys  for  Hickiin,  in  a  writtMi 
brief,  briefly  discussed  the  effect  and  operation  of  the 
exception  in  the  above-mentioned  deed,  etc.,  but  inaemiich 
as  the  attorneys  for  the  defendant  did  not  specifically 
claim  that  the  plaintiff  could  not  take  under  the  deeds 
which  he  introduced  more  than  a  three-fourth  interest,  the 
court  did  not  consider  the  point  suggested  by  the  brief  of 
the  plaintiff  Hicklin's  attorney  and  did  not  pretend  to  con- 
strue the  said  exception  in  the  deed  of  April  13,  1860,  and 
assumed  that  the  recital  of  lots  and  blocks  sold  by  Love 
&  Tibbets  prior  to  April  16, 1858,  was  true,  and  that  block 
three  was  one  of  those  so  sold. "  And  as  a  conclusion  of 
law  found  that  the  matter  and  things  alleged  and  foond 
did  not  constitute  such  surprise,  inadvertence  or  excusable 
neglect  on  ^e  part  of  the  defendant  McClear  and  his 
attorneys  as  would  authorize  the  court  to  grant  the  prayer 
of  the  petitioner,  and  dismissed  the  petition.  It  will  be 
noted  that  the  deeds  of  the  record  were  open  to  the  inspec- 
tion and  in  the  possession  of  the  defendant  and  his  attor- 
neys, and  that  the  matter  involved  in  the  action  was  of 
that  character  which  required  that  they  should  examine, 
ascertain  and  know  the  rights  of  the  defendant  in  the 
premises  under  the  deeds  and  in  the  action.  More,  that 
the  attorneys  for  the  plaintiff,  in  a  written  brief,  diaenssed 
the  operation  and  effect  of  the  exception  in  the  deed 
referred  to,  presumably  claiming  then,  as  now,  that  snck 
exception  did  not  exclude  the  right  of  the  plaintiff  to  the 
whole  title,  including  the  one-fourth  interest,  thus  spe- 
cifically attracting  the  attention  of  the  attorneys  for  the 
defendant  to  the  exception  and  the  oonstraetkm  and  i 
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ckuined  by  them  to  be  given  to  it;  yet  despite  all  this,  no 
attention  was  paid  to  the  exception  by  the  attorneys  tor 
the  petitioner,  nor  any  claim  whatever  made,  that  the 
plaintiff  did  not  take  the  interest  now  involved  and  sought 
to  be  excepted  from  the  operation  of  the  judgment.  It 
would  seem  then  that  the  attorneys  for  the  defendant  not 
only  neglected  or  omitted  to  examine  and  acquaint  them- 
selves with  the  contents  of  the  deed  offered  in  evidence  by 
them«  and  in  support  of  their  title,  but  also,  when  their 
attention  was  invited  to  a  brief  discussion  of  the  exception, 
they  either  disregarded  it,  or  considered  it  of  too  little 
importance  to  require  an  answer,  or  to  require  the  court 
to  pass  upon  it.  Under  these  circumstances,  it  is  difficult 
to  plant  this  case  upon  any  tenable  ground  within  the 
purview  of  the  section  of  the  Code  cited.  While  these 
statutes  are  to  be  regarded  as  ''remedial  in  their  character 
and  intended  to  furnish  a  simple,  speedy  and  efficient 
means  of  relief  in  a  worthy  class  of  cases,"  they  are  not 
intended  **to  allow  a  party  once  having  an  ample  opportu- 
nity to  present  his  defense,  or  cause  of  action,  to  re-pre- 
sent it  at  some  future  time  with  such  other  features  as  a 
more  mature  reflection  should  happen  to  suggest."  Free- 
man en  Judgments,  §§  106,  111. 

It  is  true  that  some  few  cases  may  be  found  which  seem 
to  inpinge  the  principle  of  the  absolute  verity  of  judgments 
and  open  them  for  purposes  of  doubtful  legal  propriety. 
In  Levy  v.  JoysCy  1  Bos.  624,  a  judgment  was  opened  so  as 
to  permit  a  defendant  to  make  certain  proof  which  by 
mistake  he  had  neglected  to  offer,  a  conclusion  that  the 
court  could  not  forbear  saying,  had  not  been  reached 
''without  some  hesitation."  But  the  case  at  bar  goes 
farther,  and  invokes  a  relaxation  of  the  principle  which 
demands  the  exercise  of  reasonable  diligence  and  vigilance 
in  the  conduct  of  an  action  or  defense. 

It  asks  us  to  say  that  the  neglect  of  a  defendant  or  his 
attorneys  under  the  circumstances  indicated,  to  inform 
bboaeU  of  the  recitals  in  a  deed  by  which  he  asserts  or 
^idaims  titLe«   and  which  he  offers  in  evidenoe,  is  bach 
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Deglectas  is  "exeosable"  within  the  puryiew  of  the  statote, 
and  that  the  refusal  of  the  court  thus  to  consider  it  was  a 
gross  abuse  of  the  discretion  confided  to  it  To  ayotd 
further  comment,  it  is  enough  to  say  that  we  have  been 
unable  to  find  a  case,  nor  have  we  been  referred  to  any,  which 
would  warrant  the  lower  court  in  the  exercise  of  the  dis- 
cretion conferred  upon  it  to  vacate  a  judgment  upon  the 
facts  as  found  and  presented  by  this  record,  much  less  to 
justify  us  in  interfering  with  its  discretion  when  exercised^ 
except  a  strong  case  of  abuse  is  shown. 
The  judgment  must  be  affirmed. 


[Hied  October 28, 1880.] 


I  ^9  m      L.  F.  CHEMIN,  Appkllakt,  v.  CITY  OF  EAST 

LAND,  Respondent. 

AtiBAfc     JlWTiyiQATWW  OT  BUKXTIIE»— POWVB  99  COCVt  TOSB6«TBf  TlXB.— 4kA  MBt 

below  bad  no  power  to  sborten  the  tlse  alKnred  br  law  for  tke  tneHflrerii  tf 
soretieB  on;  appeal,  and  when  the  tranwnpt  was  filed  in  thli  oooiC,  betee  the 
time  fixed  by  law  Ibr  buch  Justification,  the  same  must  be  stricken  ttom  the^ecket 

Appeal  from  Multnomah  county:  L.  B.  Stearns,  judge. 

The  final  decree  in  this  case  was  rendered  on.  the  thnrtietii 
day  of  September,  1890.  On  the  same  day  the  appeUant 
served  his  notice  of  appeal,  and  filed  his  underteJkiQg  on 
appeal.  On  ihe  sixth  day  of  October,  1890,  the  respond- 
ent excepted  to  the  sufficiency  of  the  sureties  and  served 
notice  thereof  upon  appellant's  counsel,  who  tiierecipon 
gave  notice  that  the  sureties  would  appear  at  onee  to 
justify. 

On  the  same  day  the  appellant  and  respondent  appeared 
in  open  court,  and  after  hearing  the  appellant's  apfriiea- 
tioB,  the  oourt  made  an  order  shortening  the  time  tor  Vbe 
josticatkmof  the  sureties  from  ten  days  to  two  hours.  At 
the  time  fixed  by  the  court  for  such  justificatkn,  being 
October  6,  1890,  at  the  hour  of  3:30  P.  M.  of  said  day,  the 
appeflflflit  produoed  his  sureties  in  open  oourt>  andzespond- 
emts  noTiniinl,  thanch  present,  declined  to  examanft  ae  to 
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their  qualifications  and  thereupon  the  court  adjtidged 
them  sufficient  On  October  7,  1890,  the  transcript  was 
filed  in  this  court. 

Strahan,  C.  J.,  delivered  the  opinion  of  the  court 

The  respondent  has  filed  a  motion  to  dismiss  the  appeal 
and  also  to  strike  the  case  from  the  docket  The  otdy 
question  material  to  be  considered  is  whether  or  not  the 
case  should  be  stricken  from  the  docket  and  that  depends 
on  the  effect  of  the  order  of  the  court  below  shortening 
the  time  within  which  the  sureties  were  required  to  jxiB^fj, 
Section  5^,  HiU's  Code,  authorizes  the  court  when  notice 
of  a  motiiHi  is  necessary,  to  prescribe  a  shorter  time  than 
ten  days,  by  ail  order  endorsed  on  the  notice;  but  the  Code 
does  not  empower  the  court  to  shorten  the  time  fixed  by 
law  for  the  justification  of  the  sureties  on  appeal.  In  this 
case  the  appeal  was  not  perfected  when  the  transcript  was 
filed  in  this  court,  and  the  motion  to  strike  the  case  from 
the  docket  must  be  allowed.  (JallaJian  v.  Forttand^  etc.,  E. 
B,  Co.,  17  Or.  556. 

The  appellant  may  have  leave  to  withdraw  his  transcript 
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[  r:k<l  Kovexnber  3, 1890.]  1*19^13 

JOSEPH  GSGHWAJS'DEIl,  Respondent,  v.  JOHN  OORT,  =^^3 

Appellant.  |« 200 

PLBADOfG— DK]CUBKE]i-«««N8wiBzif«  Ovut—VBrnDicT.— Where  a  defendant  demnn  lo 

'    Itie  complaint,  wMch  being  oTerrnled,  answen  over,  and  a  Terdict  and  judgment 

are  rendered  agalnit  him,  the  Judfatent  will  not  be  wrwuoA  on  objeetlau  ta  tile 

oomplaint  on  appeal,  tboogh  tome  of  Its  material  aUegatiou  appeared  la  be  lapU 

eonelosloni,  and  the  breaofaee  in  the  writing  declared  upon  were  deftcitNalj 


The  plamtiif  dechores  upon  a  contract  as  follows. 

"CONTRACT. 

**This  agre^nent  made  and  entered  into  this  twenty- 
sixth  day  of  November,  A.  D.  1889,  by  and  between  John 
Cknrt  proprietor  Standard  theatre,  Seattle,  Waahingtaay 
party  of  the  first  part  ^md  Gschwander  Trio,  pacties  of 


614  G9CHWANDER  V.  CORT.  [Sup.  (Jt 

Statement  of  fkota. 

the  seoond  part — witnesseth:  That  the  party  of  the  first 
part  engages  the  parties  of  the  second  part  for  turelve 
weeks,  commencing  on  December  9,  1889,  and  con  toning 
to  March  2,  1890,  to  enact  their  singing  (Tyrolean  warb- 
ling) and  zither  specialties  at  John  Cort's  circuit  of 
theatres,  at  a  weekly  salary  of  ninety  dollars  ($90).  In 
case  that  the  performance  of  the  undersigned  should  prove 
incompetent,  or  unsatisfactory  to  the  party  of  the  first 
part,  said  party  of  the  first  part  shall  have  the  right  to 
terminate  this  contract  at  any  time  and  ahaU  not  he  held  liable 
for  any  domagea  for  such  termination  or  for  any  wages  after 
such  termination.  The  said  parties  of  the  second  part 
agree  not  to  perform  at  any  other  place  of  amusement  in 
said  city  previous  to  or  during  the  time  above  stated, 
unless  by  permission  of  said  party  of  the  first  part  It  is 
understood  and  agreed  to  by  both  parties  that  the  number 
of  performances  to  be  given  each  week  shall  be  according 
to  the  custom  of  said  place  of  amusement  and  city  at 
which  they  may  be  required  to  appear,  and  on  all  holiday s. 
And  it  is  distinctly  understood  that  performers'  services 
belong  to  the  management  from  the  beginning  to  the  close 
of  each  performance  during  their  engagement.  The  parlaes 
of  the  second  part  engage  and  bind  themselves  unto  the 
party  of  the  first  part  for  the  time,  terms  and  conditions 
above  stated,  and  agree  to  aid  and  assist  to  the  best  of 
their  ability  in  the  capacity  of  vocalists — Tyrolean  warblers; 
the  engagement  holding  good  until  it  has  been  faithfully 
fulfilled  by  the  parties  of  the  second  part,  or  cancelled  by 
the  party  of  the  first  part  for  intoxication,  vulgarity  or 
infringement  of  the  rules  by  the  parties  of  the  second  part 
It  is  further  agreed  that  the  sum  of  four  and  fifty  one* 
hundreths  dollars  ($4.50-100)  commission  shall  be  deducted 
from  the  salaries  of  the  said  parties  of  the  second  part 
every  week  pending  this  agreement  and  the  same  forwarded 
at  the  expiration  of  each  week  to  the  Cricket  Amusement 
Agency  at  San  Francisco,  California.  If  the  parties  of  the 
seoond  part  are  reengaged,  or  the  engagement  is  extended. 
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the  commission  to  continue.     Witness  our  hands  and  seals 

the  day  and  year  first  above  written. 

(Signed)  "John  Cort,  per .  [seal,] 

'*DouTRicK  &  McVey,  agents,     [skal.] 
*«Peof.  Jos.  Gschwander.         [seal.] 

••Specialty  Artists,  Take  NoncB.— Send  in  your 
business  two  weeks  in  advance  to  managers  Do  not 
depend  on  ns  to  do  it" 

The  defendant  demurred  to  the  complaint  for  the  reason 
that  the  same  did  not  contain  facts  sufficient  to  constitute 
a  cause  of  action,  which  being  overruled  he  filed  his 
answeir.  The  defendant,  after  denying  some  of  the  alle- 
gations of  the  complaint,  alleged  as  new  matter  that 
Spokane  Falls  was  within  the  circuit  of  C!ort*s  theatre, 
and  that  the  Tyrolean  Warblers  refused  to  go  there  to 
perform  when  requested  by  C!ort.  The  reply  admitted 
that  Spokane  was  within  the  circuit,  but  denied  that  CJort 
requested  the  Warblers  to  perform  there.  Upon  these 
issues  a  trial  was  had  and  a  verdict  and  judgment  given 
for  the  plaintiff,  from  which  this  appeal  was  taken.  There 
is  no  bill  of  exceptions,  and  the  sole  question  presented  is 
whether  the  complaint  states  a  cause  of  action. 

Alifred  F.  Seara^  Jr.,  for  Appellant 

Alex.  Bematein,  for  Respondent 

Strahan,  C.  J.,  delivered  the  opinion  of  the  court 

The  meaning  of  two  clauses  of  the  contract  have  been 
presented,  one  by  defendant  and  the  other  by  plaintiff* 
The  defendant  relies  upon  this  clause  of  the  contract: 
*'In  case  that  the  performauce  of  the  undersigned  should 
prove  incompetent  or  unsatisfactory  to  the  party  of  the  first 
partf  said  party  of  the  first  part  shall  have  the  right  to 
terminate  this  contract  at  any  time,  and  shall  not  be  held 
liable  for  any  damages  for  such  termination  or  for  any 
wages  after  such  termination. "  The  defendant  claims  thi^ 
he  had  a  right  under  this  part  of  the  contract  to  tenmnate 
it  when  he  saw  proper  to  do  so,  and  of  that  he  was  made 
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the  sole  judge  by  the  terms  of  the  contract  itsell     The 
plaintiff  contends  that  the  foregoing  clause  is  modified  by 
this  provision:     *'The  engagement  holding  good  uatil  it 
has  been  faithfully  fulfilled  by  the  parties  of  the  second 
part,  or  canceled  by  the  party  of  the  first  part  for  intoxi- 
cation, vulgarity  or  infringement  of   the  rules  by  the 
parties  of  the  second  part/'    The  rule  of  construction  is, 
that  each  and  every  part  of  a  contract  must  be  so  con- 
strued that  all  may  have  effect,  if  it  can  be  done.    Looking 
at  this  entire  contract,  and  its  manifest  object,  the  first 
clause  may  properly  be  held  to  refer  to  the  competency  of 
the  plaintiffs  Tyrolean  Warblers  and  their  ability  to  give 
satisfaction  to  tiie  defendant;  and  the  other  clause  relates 
entirely  to  the  personal  conduct  of  the  Warblers  in  and 
about  the  defendant's  theatre.    The  two  clauses  relate  to 
different  subjects  and  were  inserted  for  different  purposes. 
The  *la6t  dMise  does  not  in  any  way  limit  or  affect  the 
first     If  the  defendant  had  allied  in  his  answer  that  the 
performance  of  the  Tyrolean  Warblers  proved  incompetent 
or  unsatisfactory  to  him,  and  that  he  terminated  the  con- 
tract for  that  reason,   an  altogether  different  question 
would  have  been  presented.     It  would  have  then  become 
necessary  to  determine  whether  or  not  the  contract  sued 
on  is  witJxin  the  principle  announced  in  ZalisJei  v.  Clark,  44 
Conn.  218;  26  Am.  Rep.  446;  Brown  v.  Fostery  113  Mass. 
136;  18  Am.  Rep.  463;  McCarren  v.  AIcNulty,  7  Gray,  139; 
Buclcsport  etc.  R,  Co.  v.  Inhah.  of  Brewer ^  67  Me.  295;  Piano 
Mfg.  Co.  V.  Ellis,  68  Mich.  101;  Gibson  v.  Cranage,  39  id. 
40;  Hoffman  v.  Gallagher,  6  Daly,  42;  Gray  v.  Central  R.  R. 
Co.,  11  Hun,  70;  Wood  R.  &  M.  M.  Co.  v.  Smith,  50  Mich. 
565;  45Am.  Rep.  57;  Benjamin  on  Sales  (Bennett  Ed.),  pp. 
560,  561,  note;  Singerly  v.  Thayer,  108  Pa.  St.  291;  54  Am. 
Rep.  715,  and  note.     But  the  defendant  did  not  make  this 
question  in  his  answer.     He  tendered  a  different  issue  al- 
together, and  having  been  defeated  on  it  before  the  jury, 
seeks  to  try  a  different  question  in  this  court.     It  is  true 
the  complaint  is  somewhat  faulty  in  the  manner  of  assign- 
ing breaches  of  the  contract  sued  on.     It  is  alleged  that 
the  defendant  wrongfully  and  without  cause  discharged 
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plaintiff  and  his  "Grschwander  Trio"  and  refused  to  x)ermit 
them  to  serve  as  aforesaid,  though  they  were  ready  and 
willing  to  serve.  It  would  have  been  better  pleading  to 
have  followed  the  wording  of  the  writing  in  assigning 
breaches,  but  we  are  not  trying  this  case  now  on  demurrer, 
but  are  considering  the  sufficiency  of  the  complaint  after 
verdict  In  such  case  a  more  liberal  intendment  prevails 
in  support  of  the  judgment  and  which  we  think  ought  to 
be  invoked  in  this  case.  Aiken  v.  Cdolidge,  12  Or.  244; 
H(mghUm  v.  Beck,  9  Or.  825;  Andres  v.  Childera,  14  Or. 
447;  WiUer  v.  O.  R.  AN.  Co.,  15  Or.  158. 

It  follows  that  the  judgment  appealed  from  must  be 
affirmed. 


[  Filed  November  10,  1890.] 

JAMES  STEEL,  Administrator,  Respondent,  v.  JOSEPH 
HOLLADAY,  Petitioner  and  Appellant. 

Rkciivbe^-Salary.— When  the  p&riles  to  a  litigation  by  their  attonieys  aak  the 
appointmeirt  of  a  person  as  receiver  who  Is  an  Interested  party  and  represent  to  the 
court  that  hie  appointment  would  save  the  salary  to  the  estate  of  the  receiver  then 
in  office,  and  the  court  uialces  such  appointment,  and  he  serves  as  such  receiver 
until  removed  without  making  any  claim  for  compensation,  upon  an  application 
to  the  court  after  such  removal  to  be  allowed  a  salary  during  the  time  he  so  served, 
and  the  court  below  refused  to  make  such  allowance;  hdd,  that  no  error  was  oom< 
mitted. 

Appeal  from  Multnomah  county:  B.D.Shattuck,  judge. 

WiUiams  dt  Wood  and  MitcheM  &  Tanii&ry  for  Respondents. 

R,  dt  E.  B,  Williams  and  C,  H.  Carey,  for  Appellant 

Lord,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  application  of  Joseph  Holladay  for  compen- 
sation as  receiver  for  services  x)erformed  as  such,  in  the 
care,  custody  and  management  of  certain  property,  during 
the  period  named  therein.  The  petitioner  was  appointed 
jointly  with  Greo.  Weidler  as  such  receiver,  and  alleges 
that  a  reasonable  compensation  for  his  services  would  be 
the  sum  of  $250  a  month,  which  aggregates  for  the  period 
during  which  he  performed  such  services  in  all  the  sum 
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of  $9,500,  etc.  After  issue  was  joined,  the  evidenoe  taken, 
and  the  oourt  fnlly  advised  in  the  premises,  it  found  the 
foBawing  faets:  ''First,  that  at  the  time  of  the  appoint- 
'ment  o<  said  Geo.  W.  Weidler  aad  Joseph  Hcriladi^  reoeir- 
ers  herein  by  the  order  and  decree  of  this  courts  it  was 
the  understandinig  and  agreement,  and  it  was  so  repre- 
sented to  the  court  at  the  time  of  their  appointment,  that 
in  case  they  should  be  appointed  such  receivers  in  place 
of  D.  P.  Th<»np6on  they  should  not  receive  or  claim  any 
compensation  for  their  services  as  such  receivers,  they 
both  being  interested  in  the  property  of  which  they  were 
^pointed  receivers — the  said  Joseph  Holladay  as  mort- 
gagee in  possession  thereof,  and  the  said  Geo.  W.  Weidler 
as  the  owner  of  three-eighths  of  the  capital  stock  of  the 
Willamette  Steam  Mills  Lumbering  and  Manufactui^g 
C!ompany;  and  that  said  Joseph  Holladay  continued  to  be, 
while  he  was  such  receiver,  a  mortgagee  in  possession  of 
said  property  of  which  he  was  appointed  recover,  and 
having  and  holding  a  lien  thereon  to  the  extent  of 
9346,686.46,  and  was  largely  interested  in  said  property  as 
such  mortgagee  and  was  also  the  principal  party  defend- 
ant to  the  said  suit  to  whidi  he  was  appointed  such 
receiver,  and  would  not  have  been  appointed  a  receiver 
therein  without  the  consent  of  Ben.  Holladay;  and  that  he 
consented  thereto  with  the  understanding  that  said  Joseph 
Holladay,  if  appointed  such  receiver,  would  not  claim  or 
be  entitled  to  any  compensation  as  such  receiver;  and  that 
in  order  to  be  appointed  one  of  said  receivers  he  consented 
to  act  without  compensation,  and  continued  so  to  act 
during  tkke  whole  time  he  was  such  receiver,  without  ever 
having  filed  or  made  any  claim  herein  for  compensation 
as  such  receiver,'*  etc. 

The  evidence  upon  this  finding  tends  to  show  that  there 
never  was  any  agreement  that  the  petitioner  HoUaday 
should  not  receive  any  compensation  for  his  services  as 
such  receiver,  but  it  does  tend  to  show  that  there  was  a 
general  understanding  among  the  attorneys  who  repre- 
sented the  parties  to  the  suit,  and  that  it  was  so  represented 
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to  the  court,  that  the  appointment  of  the  petitioner  and 
Mr.  Weidler  would  result  in  saving  to  the  estate  the  salary 
of  the  receiver  then  in  office.  The  petitioner  was  a  heavy 
liMi  holder  against  the  estate  and  his  appointment  would 
hardly  have  been  asked  or  allowed  by  the  court  unless  the 
c<»sent  of  the  adverse  party  was  understood  at  least  to 
have  been  obtained.  Judge  Bellinger,  who  was  of  counsel 
for  the  adverse  party,  after  admitting  some  conversations, 
in  which  it  was  talked  over  by  the  attorneys  in  respect  to 
an  understanding  or  agreement  among  themselves  that 
the  appointment  of  the  petitioner  and  Weidler  would  save 
the  estate  the  expense  that  was  incurred  in  keeping  D.  P. 
Thompson  in  office,  was  asked: 

Question — '1  think  you  and  Mr.  Strong  and  others  were 
present  at  these  conversations  and  all  parties  were  repre- 
sented. We  were  present  in  court  here  when  the  matter 
was  presented  to  the  court." 

Answer— * 'Yes." 

Q. — ** Wasn't  it  stated  to  the  court  when  this  matter  was 
submitted  *  *  *  that  it  would  result  in  a  saving  to  the 
estate?" 

Ans. — ''I  think  I  so  stated  to  the  court  myself;  I  think 
I  urged  it  upon  the  court." 

Q. — **Saving  the  salary  of  the  receiver?" 

Ans.— **Yes." 

It  seems  to  me  that  these  facts  indicate  that  the  matter 
of  saving  the  expenses  of  a  receiver  had  been  talked  over 
by  the  attorneys  of  the  respective  parties;  Hiat  they  were 
present  in  court  when  the  appointment  was  asked,  and 
when  Judge  Bellinger  stated  and  urged  upon  the  court, 
as  a  reason  for  the  appointment,  that  it  would  result  in  a 
saving  of  the  salary  of  the  receiver,  and  that  such  represen- 
tation so  made  became  one  of  the  material  facts  upon 
which  the  order  for  the  appointment  was  predicated.  It  is 
trae  that  in  this  connection  Judge  Bellinger  immediately 
adds  that  it  was  then  thought  by  them  that  the  estate 
would  soon  be  settled  up;  that  he  had  no  idea  it  would 
continue  in  the  way  it  has,  and  involve  the  labor  it  has 
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imposed  upon  the  receivers,  and  expresses  the  opinion 
tiiat  his  statements  in  this  regard  ought  not  to  preclude 
the  petitioner  or  especially  Mr.  Weidler  from  his  right  of 
compensation;  'for  the  fact  is,"  he  says,  '*at  that  time  I 
supposed  the  thing  would  be  over  in  a  very  little  while;  we 
Were  already  negotiating,  thinking  we  could  raise  the 
money,  and  sell  this  whole  property  out  to  a  syndicate  in 
the  coarse  of  a  few  months,  and  straighten  it  all  up.** 
This  is  undoubtedly  true,  for  all  the  evidence,  so  far  as  I 
have  examined  it,  tends  to  corroborate  it  The  reason, 
then,  at  the  time  the  appointment  of  the  petitioner  was 
aAked»  that  the  matter  of  saving  the  salary  was  urged  in 
favor  of  that  iq3pointment  was  based  on  the  supposition, 
honestly  entertained  and  which  circumstances  seem  to 
justify,  that  an  arrangement  could  be  made  by  which  a 
speedy  settlement  of  the  estate  could  be  effected,  and  the 
"v^soie  matter  cleaned  up  in  a  few  months.  This  expecta- 
tion was  doomed  to  disappointment:  instead  of  requiring 
only  a  few  months  to  settle  the  estate,  over  three  years 
elapsed  in  which  the  petitioner  performed  duties  in  regard 
to  its  custody  and  management,  prior  to  his  removal,  and 
the  estate  was  not  then  settled.  It  perhaps  might  be 
inferred  from  an  agreement  in  which  all  the  parties  had 
joined,  which  had  been  made  two  days  previous  to  the 
appointment  of  the  petitioner  and  Weidler,  and  in  which 
it  was  stipulated  that  the  court  might  remove  the  receiver 
then  in  office  i^d  appoint  the  petitioner  and  Geo.  Weidler 
receivers  to  take  charge  of,  manage  and  dispose  of  the 
property  mentioned  in  the  memorandum  specified  during 
tiie  term  of  three  years,  provided  in  that  agreement  that 
a  longer  period  than  a  few  months  was  understood  and 
anticipated  for  the  settlement  of  that  estate.  But,  I  take 
it,  the  time  specified  in  the  agreement  was  not  considered, 
nor  inserted  with  reference  to  the  time  it  was  expected 
that  such  receivers,  if  appointed,  should  serve,  so  much  as 
to  make  sure,  no  matter  what  unforseen  complications 
might  arise,  enough  time  should  be  provided  to  other  pur- 
poses for  which  that  agreement  was  executed.     In  this 
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▼lew  it  is  consistent  with  the  expectation  entertained 
that  the  estate  might  and  would  he  speedily  settled. 
Considering,  then,  that  such  was  the  expectation  that 
only  a  short  period  of  service  was  anticipated,  when  it 
was  suggested  to  the  court  that  the  appointment  of  the 
petitioner  and  his  co-receiver  would  save  the  expense  of 
the  salary  of  the  receiver  then  in  office,  it  does  not  appear 
that  the  court  was  of  that  expectation  or  calculation,  or 
however  that  may  he,  ought  such  consideration  to  influ- 
enoe  us  to  obviate  the  effect  of  suidi  repreeentatioii,  It  it 
indnoecL  the  court  to  act  and  make  the  appointment  and 
gnoat  ttie  allowance  prayed  for  by  the  petitioner,  when  he 
continued  to  serve  during  all  that  time  without  ocHnplaint 
or  comi>en8ation? 

The  circumstances  already  indicated  present  the  parties 
pro  and  con  by  their  attorneys  before  the  court,  all  favor- 
ing the  appointment  asked  fcH*,  and  during  the  consideration 
of  which  it  is  represented  and  urged  upon  the  court  that 
the  making  of  such  appointment  would  result  in  saving 
tiie  salary  of  the  receiver  to  the  estate;  and  the  court 
acting  upon  such  representati6n,  makes  the  oid«r  for  the 
i^polntment,  is  not  such  a  representation  a  foundation 
stone  upon  which  that  order  of  appointment  was  made,  as 
much  so  as  if  the  court  had  so  stated  in  its  order,  and 
ought  not  the  petitioner  to  be  bound  by  it  in  the  absence 
of  any  complaint  or  application  for  its  modification  and 
allowance  of  reasonable  commissions  or  salary?  Was  not 
the  court  and  those  interested  in  the  preservation  of  the 
estate  justified  in  assuming,  at  least  under  such  circum- 
stances, that  compensation  was  not  expected,  and  that  the 
services  were  continued  on  the  terms  which  induced  and 
secured  his  apix)intment?  When  it  is  considered  that  the 
appointment  lies  with  the  court  below,  who  Is  supposed  to 
be  familiar  with  the  transaction  or  litigation  requiring  it, 
and  the  reasons  for  it,  the  ineligibility  of  the  petitioner 
without  the  consent  of  the  adverse  party,  the  representa- 
tion of  saving  expenses  to  the  estate  to  secure  it,  the  many 
reascms,  family  and  otherwise,  which  will  readily  occur  for 
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his  serving  without  compensation,  the  admifision  to  others 
that  he  was  so  serving,  the  corroborating  circumstances 
that  he  did  continue  to  serve  from  the  appointment  to  his 
removal  without  any  claim  for  compensation,  and  the 
seeming  want  of  any  other  object  to  be  served  by  the 
removal  of  the  receiver  then  in  office,  without  some  such 
reason  it  seems  to  us  no  sufficient  cause  is  shown  for  our 
interference,  or  to  authorize  us  to  remand  the  proceeding 
for  the  ascertainment  of  the  value  of  such  services.  It 
results  that,  in  our  judgment,  the  decree  must  be  affirmed. 


10    BO 
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g;  »;  [  FUed  November  10, 1890.] 
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^-^^      THOMAS   HARTVIG,    Respondent,   v.   N.    P.    L.  CO., 
' »  5Sil  Appellant. 


WBOMeDOXR— Whbc  Liablc— It  is  weU  wtUed  that  a  wroBftdoer  is  liable  for  an  li^loiy 
20    tn  which  resulted  as  the  natural  aud  probable  couaequences  of  his  wrongftil  act,  and 

*^  3S8  which  he  oaght  to  have  foreseen  in  the  light  of  surrounding  clroonutanoea. 

37*  478       Jury— PaoxiMATX  Causi.— It  is  ordinarily  the  province  of  the  Jury  to  ascertain  whether 
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Dunr  OP  Mastee  to  Obssbvi  Cabk.— It  is  the  duty  of  the  master  to  observe  due  care 
and  not  to  expo^  his  servants  to  unreasonable  risks;  and  when  the  nature  of  the 
buBineesiequlres  it,  to  make  needful  rules  or  regulations  for  its  safe  conduct  so  ai 
to  proteet  those  in  his  employment  against  accidents. 

Facib— Whkn  p»r  thb  Juby.— It  is  not  for  the  ccwrt  to  speonlate  upon  the  fiMli,  bat 
to  submit  them  to  the  lury,  if  they  tend  to  support  the  cause  of  action. 

Appeal  from  Multnomah  county:  KD.Shattugk Judge 

Thos.  N.  Strong,  for  Defendant. 

B.  Citron,  for  Plaintiff. 

Lord,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  to  recover  damages  for  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  on  account  of  the 
negligence  of  th€$  defendant,  its  agents  and  servants. 
The  only  error  complained  of  is  the  refusal  of  the  coort  to 
grant  a  motion  for  non-suit  interposed  by  the  defendant 
In  substance  the  facts  are  these:  The  plaintiff  was  an 
ordinary  laborer  on  the  night  force  at  the  defendant's  saw 
mill,  who  was  engaged  with  other  laborers  at  the  fool  of 
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tha  lumber  chate  for  the  purpode  of  remoying  lumber  as 
it  descended  to  the  foot  of  the  chute  and  distributing  it 
about  the  yard.  On  tiie  evening  alleged,  while  the  plain- 
taif  was  at  his  work,  it  being  nearly  dark  and  the  lighting 
of  the  lamps  in  the  mill  had  begun,  a  large  stick  of  timber 
was  passed  out  from  the  saws  over  the  rollers  to  the  head 
of  the  chute  by  the  men  above,  and  when  it  passed  the 
last  rollers,  coming  end  first,  one-half  of  the  stick  would 
pcpject  straight  out,  and  when  the  center  was  passed 
without  giving  any  warning,  it  was  let  go  and  descended 
down  the  chute  with  great  force,  striking  in  its  descent  a 
small  timber  in  the  pile  which  flew  around  and  violently 
stenck  the  plamtifl!  and  injured  him.  In  the  performance 
of  this  work  at  the  foot  of  the  chute,  the  evidence  shows 
that  the  pushing  of  timber  over  the  rollers  at  the  head  of 
the  chute,  especially  when  a  heavy  timber  like  the  one  in 
question  was  to  be  sent  down  it,  rendered  the  place  at 
which  the  men  worked  at  ihe  foot  of  the  chute  extremely 
dsngerous  and  an  unsafe  place  to  work,  unless  some  notice 
or  outcry  was  given  so  that  they  might  take  precautions 
fbr  their  safety.  It  does  not  appear  that  the  defendant  in 
the  conduct  of  this  work  established  any  rule  or  regulation 
requiring  such  warning  to  be  given,  or  that  the  men  at  the 
top  of  the  chute  gave  it,  except  of  their  own  choice, 
which  was  irregular,  and  often  caused  the  interchange 
of  much  swearing  between  the  men  at  the  top  of  the  chute 
and  those  at  work  at  Its  foot  The  plaintiff  is  a  Russian 
Finn  and  speaks  very  little  English,  had  done  litUe  or  no 
work  of  that  kind,  was  not  acquainted  with  nor  informed 
of  the  dangers  of  the  work.  When  the  injury  occurred 
the  i>tomtiff  was  a  few  feet  away  from  the  foot  of  the 
chute  engaged  in  the  duties  required  by  his  employment. 
Upon  this  state  of  facts  the  contention  is,  (1)  that  the 
failure  to  give  the  warning  when  ihe  timber  was  started 
in  its  descent  down  the  chute  was  not  the  proximate  cause 
of  the  injury;  (2)  that  if  the  failure  to  give  the  warning 
was  negligence  which  caused  the  injury,  it  was  the 
negUgence  of  a  fellow  servant,  for  which  the  defendant 
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oompany  was  not  liable;  (8)  that  if  the  warning  had  been 
given  a  like  injury  would  have  occurred  to  the  plaintifl. 
Taking  these  propositions,  as  stated  in  their  order,  the 
first  contention  is  that  the  injury  was  not  occasioned  by 
the  deseent  of  the  timber  for  which  no  warning  was  given, 
but  by  another  piece  in  the  pile  of  lumber  at  the  foot  of 
the  chute  which  it  struck  with  great  force  and  misplaced 
and  sent  forcibly  and  violently  against  the  plaintiff,  causing 
and  inflicting  upon  him  the  injury  of  which  he  complains. 
The  evidence  shows  that  it  was  not  unusual  for  timber  and 
lumber  to  accumulate  at  the  foot  of  the  chute  and  on  the 
chute;  that  the  chute  is  hardly  ever  free  from  it;  that 
sometimes  it  is  so  full  or  choked  with  lumber  that  such 
lumber  acts  as  a  buffer  and  retards  the  downward  progress 
of  the  descending  timber, — all  of  which  tends  to  show 
ttiat  if  there  are  only  some  pieces  of  timber  on  the  chute 
or  piled  at  the  bottom  of  it,  when  a  large  piece  is  started 
down  the  decline  and  the  chute  is  not  so  choked  up  as 
to  retard  its  headway,  that,  from  the  nature  of  the  incline, 
it  must  descend  with  great  force  and  necessarily  is  liable 
to  strike  other  sticks  of  timber,  as  here,  of  much  less 
sise,  to  which  it  will  communicate  its  force  and  propelling 
power,  sending  it  forcibly  in  the  direction  the  power  is 
received.  But  in  this  there  is  no  break  in  the  causal  con- 
nection between  the  wrong  complained  of  and  the  injury 
occasioned  by  it;  no  intervening  agency  changing  or 
affecting  the  operation  of  the  prime  cause  of  the  injury. 
As  the  heavy  stick  of  timber  was  sent  down  the  chute 
without  any  warning  to  the  men  at  work  at  its  foot,  the 
wrong  in  thus  sending  it  is  naturally  and  directly  com- 
municated to  the  otber  piece  of  timber,  which  was  there 
at  the  time  under  the  circumstances  indicated,  and  not 
through  the  intervention  of  some  independent  agency, 
making  no  break  in  the  succession  of  events  from  the 
primary  cause  to  its  result  in  the  injury. 

One  event  followed  the  other  in  a  continuous  sequence 
without  any  immediate  cause  operating  between  the  wrcmg 
and  injury.     The  small  piece  of  timber  struck  was  there 
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as  an  incideiit  to  the  work  in  hand,  ,and  it  derived  its  foroe 
and  propulsion  and  became  linked  with  tihe  prime  cause 
by  a  causal  connection  which  made  tiie  injury  it  occasioned 
the  natural  and  probable  consequences  of  tiie  wrongful 
act  or  omission.  Bailway  Oo.  v.  Kellogg,  94  U.  S.  476; 
Jacket  V.  Bailroad  Co.,  52  Wis.  152;  Nelson  v.  Railroad  Oo./ 
30  Minn.  77;  Bailroad  Oo.  v.  Hope,  80  Penn.  St  877,»  This' 
being  true,  the  wrongful  act  or  omission  was  Hie  proxi-' 
mate  cause  of  the  injury.  The  principle  is  well  settled 
that  a  wrong-doer  is  liable  for  the  injury  which  resulted 
as  the  natural  and  probable  consequence  of  his  wrongful 
act  of  which  he  ought  to  have  foreseen  in  tiie  light  of  sur- 
rounding circumstances.  And  as  the  court  said  in  RanH^r 
V.  Railroad  Oo.,  82  Minn.  334:  • 'Whether  the  injury  m  a 
particular  case  was  such  natural  and  proximate  result  of 
the  wrong  complained  of  is  ordinarily  for  the  decision  of 
the  jury."  Reiper  v.  Nichols,  31  Hun.  495.  It  is  their 
province  to  look  at  the  facts  as  they  transpire  and  ascer- 
tain whether  they  are  naturally  and  probably  connected 
in  orderly  sequence  with  the  prime  cause,  or  disconnected 
by  some  intervening  agency  affecting  its  operation.  Upon 
this  state  of  the  evidence  we  are  not  authorised  to  take  the 
case  from  the  jury  and  say  the  wrongful  act  or  omission 
was  not  the  proximate  cause  of  the  injury.  The  next  con- 
tention is  based  on  the  assumption,  that  as  the  men  at  the 
top  of  the  chute  and  those  at  the  foot  were  engaged  in  a 
common  undertaking  they  were  fellow  servants;  and  as 
the  failure  to  give  the  warning  was  the  negligence  of  some 
one  of  those  above,  it  was  the  negligence  of  a  fellow  ser- 
vant, for  which  the  defendant  company  was  not  respen- 
sible,  and  therefore  no  recovery  can  be  sustained  upon 
that  state  of  facts.  The  evidence  establishes  that  H  was 
the  duty  of  the  defendant  company  to  provide  such  rule  or 
regulation  for  the  conduct  of  the  work  as  would  make  Hke 
place  at  which  the  plaintiff  worked  reasonably  safe;  that 
to  accomplish  this  object  and  render  those  at  the  foot  of 
tiie  chute  where  the  plaintiff  worked  rtesonably  safe,  it 
was  necessary  that  a  warning  outcry  should  be  given,  so 
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that  when  timber  was  started  down  the  chute,  and  espe- 
cially heavy  timber  and  at  night  time,  the  men  at  the  foot 
of  the  chate  might  have  notice  of  its  coming  and  get  ont 
of  danger,  or  take  precautions  for  their  safety.  The  evi- 
dence shows  that  the  plaintiff  provided  no  such  mle  or 
regulation  for  the  conduct  of  this  dangerous  work,  but 
left  the  men  engaged  at  the  top  of  the  chute  without  any 
direction  in  the  matter, — those  at  the  top  and  bottom  of 
the  chute  shouting  bskckward  and  forward  at  each  other; 
and,  as  the  counsel  for  the  defendant  says,  the  men  at  the 
foot  of  the  chute  abusing  and  swearing  at  those  at  the  top 
whenever,  in  their  opinion,  they  failed  to  give  the  proper 
warnings. 

This  exhibits  a  condition  of  things  which  nothing  oouM 
more  plainly  show  the  necessity  of  the  defendant  providing 
a  rule  or  regulation  in  the  conduct  of  the  work,  prescrib- 
ing and  requiring  those  at  the  head  of  the  chute  not  to 
start  timber,  and  especially  heavy  timber  and  at  night 
time,  when  the  danger  is  increased,  without  giving  a 
warning  outcry  in  order  that  those  at  the  foot  of  the  diute 
engaged  in  the  performance  of  their  labor  might  have 
notice  of  the  descent  and  take  precautions  for  their  safety. 
The  place  at  which  they  and  the  plaintiff  worked  could 
only  be  rendered  reasonably  safe  by  the  establishment  of 
some  such  rule  or  regulation.  As  it  is  the  duty  of  the 
master  to  furnish  a  reasonably  safe  place  for  his  servant 
to  work,  it  became  the  duty  of  the  defendant  company  to 
provide  such  reasonable  rule  or  regulation  in  the  conduct 
of  its  business  as  would  protect  the  men  while  engaged  in 
their  work  at  the  foot  of  the  chute.  It  required  the 
defendant  not  simply  to  employ  skillful  and  competent 
agents  and  employes  on  its  service,  but  to  adopt  rules  and 
regulations  adapted  to  the  dangerous  nature  of  the  business 
so  as  to  guard  against  accidents, — in  a  word,  to  be  vigilant 
in  the  use  of  means  and  in  the  adoption  of  measures  to 
make  the  servants  reasonably  safe  in  their  employment 
To  this  extent  the  master  assumes  the  risks,  while  the 
servant  assumes  the  natural  and  ordinary  risks  inddant  Id 
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the  business  in  which  he  is  engaged,  including  those  arising 
from  the  negligence  of  his  fellow-servants.  As  was  said 
in  Anderson  v.  Bennett^  16  Or.  529,Hhe  duty  devolving  on 
the  master  is  affirmative  to  take  such  measures,  or  to  adopt 
such  precautionary  measures  as  the  proper  and  safe  con- 
duct of  his  business  requires  to  avoid  accidents.  An 
application  of  this  principle  to  the  defendant  requires  it 
to  establish  some  suitable  rule  or  regulation  for  the  prose* 
cution  of  this  business  which  would  render  its  employes 
reasonably  safe  in  the  discharge  of  their  duties  in  the  course 
of  their  employment  It  was  bound  to  observance  of  such 
eare  as  would  not  expose  them  to  risks  and  perils  which 
might  be  guarded  against  by  proper  diligence  or  by  the 
promulgation  of  suitable  or  needful  rules  for  the  safe 
management  of  its  business. 

If  the  defendant  had  provided  some  such  rule  requiring 
the  men  at  the  head  of  the  chute  to  give  warning  before 
timber  was  started  down  the  chute,  and  they  should 
neglect  to  do  it  and  an  injury  should  occur  to  those  below, 
the  defendant,  having  performed  its  duty,  would  not  be 
liable,  no  more  than  when  a  master  furnishes  a  safe 
instrument  and  competent  servant,  and  in  using  it  such 
servant  negligently  injures  a  co-servant.  Upon  the  facts 
as  disclosed  by  this  record  the  defendant  has  noi  exer- 
cised that  care  which  the  exigency  of  the  situation 
required  for  the  safety  of  those  employed  at  the  foot  of 
the  chute  and  is  not  in  acondition  to  avail  himself  of  the 
rule  of  non-responsibility  to  a  servant  for  an  injury  caused 
by  a  fellow-servant  '^Though  we  have  said,"  justly 
remarked  Baron  Alderson,  *'that  a  master  is  not  generally 
responsible  to  a  servant  for  an  injury  occasioned  by  a 
fellow-servant  while  they  are  acting  in  a  common  service, 
yet  this  must  be  t:]iken  with  t?ie  qiuiliflcationihdkt  the  master 
shall  have  taken  due  care  not  to  expose  his  servants  to 
unreasonable  risks.  It  results  that  upon  this  phase  of  the 
case  tiiere  was  no  error  in  refusing  to  take  the  case  from 
the  jury.  The  last  point  of  contention  is,  that  if  the 
warning  had  been  given  when  the  timber  was  started 
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down  the  incline*  a  like  injury  would  have  happened  to  the 
plaintiff.  This  is  based  on  the  assumptioa  that  the  facte 
show  that  the  position  he  occupied  relative  to  the  foot  of 
the  chute  when  the  injury  occurred  was  reasonably  safe, 
and  that  if  the  warning  had  been  given  he  would  have 
remained  where  he  was  and  not  likely  have  changed  it. 

The  evidence  shows  that  he  was  at  work  near  the  foot 
of  the  chute,  the  nature  of  which  necessarily  required  him 
to  stoop  often,  his  head  in  front  of  him  and  his  body 
inclined  over,  so  that  at  such  time  it  was  not  possible  for 
him  to  see  the  timber,  although  it  may  be  seen  by  looking 
wiiile  it  is  being  trimmed.  How  he  would  have  acted  if 
the  warning  had  been  given  under  sudi  circumstanees  it 
is  not  possible  for  us  to  knoW.  The  piece  of  timber  wis 
uimsually  large  and  came  down  with  a  terrible  crash  and 
impetus,  and  we  are  bound  to  assume  in  view  of  the  facte 
that  he  would  have  taken  such  precautions  as  the  inftthwte 
of  self  preservation  would  have  suggested  on  the  occasion. 
It  is  not  for  us  to  speculate  upon  this,  especially  when  the 
fact  l^at  he  was  injured  at  the  place  where  he  was, 
near  the  foot  of  the  chute,  while  engaged  in  the  per- 
tormsknce  of  the  duties.  These  facte  tend  to  show  thaMiie 
I^Lace  at  which  he  worked  was  dangerovs  or  unsafe,  unless 
warning  was  given,  and  to  emphasize  its  necessity  to  affoid 
kkn  an  opportunity  at  least  to  take  precauticws  for  his 
safely.  In  cases  of  this  character  it  is  the  peculiar  jmbov- 
ince  of  the  jury  to  determine  the  facts;  and  the  court  betow 
committed  no  error  in  refusing  the  motion  for  non-suit^ 
and  allowing  them  to  exercise  tiieir  functions* 

The  judgment  mast  be  affirmed. 
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CsnnNAL  Law— Motion  to  Acquit— Practtce.— A  motion  asking  the  court  to  direct 
an  acquittal  iu  a  criminal  case  on  account  of  the  failure  of  proof  on  the  part  of  the 
State,  unless  such  failure  is  a  total  one,  must  specify  wherein  it  is  claimed  such 
proof  fails. 

Appeal  from  Multnomah  county:  L.  B.  Stearns,  judge. 

The  defendants  were  jointly  indicted,  tried  and  convicted 
of  the  crime  of  selling  spirituous  liquors  without  fb:*st 
having  obtained  a  license  therefor,  as  provided  in  the  act 
of  1889.  The  chargingpart  of  the  indictment  is  as  follows: 
M.  Tamler  and  Jos.  Polly  are  accused  by  the  grand  jury 
of  the  county  of  Multnomah,  State  of  Oregon,  by  this 
indictment,  of  the  crime  of  selling  spirituous  liquors  in 
this  State  in  less  quantities  than  one  gallon,  without  hav- 
ing first  obtained  a  license  from  the  county  court  of  the 
county  of  Multnomah  for  that  purpose,  committed  as 
follows:  That  said  M.  Tamler  and  Jos.  Polly  on  the  fifth 
day  of  July,  A.  D.  1889,  in  the  county  of  Multnomah  and 
State  of  Oregon,  did  unlawfully  and  wilfully  sell  spirituous 
liquors  in  this  State,  namely,  whisky,  in  less  quantities 
than  one  gallon,  to  wit:  about  one  gill  of  whisky  to  one 
Timothy  Maloy  for  ten  cents;  the  said  M.  Tamler  and  Jos. 
Polly  not  having  first  then  and  there  obtained  a  license 
from  the  county  court  of  Multnomah  county  for  that  pur- 
pose, namely,  for  the  purpose  of  selling  that  quantity  of 
liquor,  contrary  to  the  statutes  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State 
of  Oregon.  Dated  at  Portland  in  the  county  aforesaid, 
this  fifteenth  day  of  July,  1889. 

Sears  di  Be(xch  and  E.  MendenJiall,  for  Appellants. 

T.  A.  Stevens,  district  attorney,  for  Respondents. 

Bean,  J.,  delivered  the  opinion  of  the  court. 

The  bill  of  exceptions  in  this  case  contains  several 
assignments  of  error,  but,  upon  the  argument,  they  were 
all  abandoned  by  counsel,  except  that  the  indictment  does 
not  state  facts  sufficient  to  constitute  a  crime,  and  the 
refusal  of  the  court  to  sustain  defendant's  motion  for  a 
judgmMtt  in  favor  of  the  defendants  on  the  ground  of  the 


580  State  v.  Tamler  &  Polly,         [Sup.  Ci 

Opinion  of  the  Ooart— Baan,  J. 

iBsufficiency  of  the  evidence  to  justify  a  verdict,  made  at 
the  close  of  the  testimony  of  the  State.  The  appellants 
contend  that  the  indictment  is  insufficient,  in  that  it  does 
not  allege  that  the  sale  therein  charged  was  not  made 
within  an  incorporated  town  or  city.  The  contention  is 
that  as  section  11  of  the  act  of  1889  provides  that,  ''noth- 
ing in  this  act  shall  be  so  construed  as  to  apply  in  any 
manner  to  incorporated  towns  and  cities  of  this  State,'*  it 
is  necessary  that  the  indictment  should  negative  this  sec- 
tion. The  general  rule  on  this  subject  is,  that  where  the 
exception  or  proviso  is  stated  in  the  enacting  clause,  it  is 
necessary  to  negative  them  in  order  that  the  description 
of  the  pffense  may  in  all  respects  correspond  with  tiie 
statute;  but  where  such  exception  or  proviso  is  contain- 
ed in  another  or  subsequent  section  of  the  statute,  it  is 
a  matter  of  defense  and  need  not  be  negatived  in  the 
indictment.  1  Bishop  on  Grim.  Pro.,  §§  631,  633;  MUU 
V.  Kennedy,  1  Bailey  S.  C.  17.  While  this  seems  to  be  the 
general  rule,  there  is  much  diversity  of  judicial  utterances 
as  to  the  proper  application,  and  to  attempt  to  reconcile 
£Be  authorities  would  be  a  useless  if  not  hopeless  task. 
When  the  exceptions  or  provisos  are  a  material  part  of 
the  description  of  the  offense,  it  is  necessary  to  negative 
them  in  the  indictment.  The  indictment  must  contain 
such  averments  as  show  affirmatively  an  offense;  and 
where  the  exceptions  or  provisos  are  a  material  part  of 
the  description  of  the  offense,  the  indictment  must  aver 
that  the  act  charged  does  not  come  within  the  exception 
or  proviso.  The  exceptions  should  be  negatived  only 
when  they  are  descriptive  of  the  offense,  or  a  necessary 
ingredient  of  its  definition;  but  when  they  afford  matter 
of  excuse  merely,  they  are  matters  of  defense  and  there- 
fore need  not  be  negatived  in  the  indictment  The  offense 
defined  in  the  act  of  1889  is  that  of  sellin|:  spirituous, 
vinous  or  malt  liquors  in  certain  prescribed  quantities, 
without  first  having  obtained  a  license  in  the  manner 
prescribed  by  law.  The  provision  of  section  11  is  no  part 
whatever  of  the  description  of  the  offense  nor  a  necessary 
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ingredient  of  its  definition,  but  is  simply  a  limitation  in  the 
application  of  the  provisions  of  the  act.  The  description 
of  the  offense  of  selling  liquor  without  a  license  is  full  and 
complete  without  reference  to  the  provisions  of  this  sec- 
tion, and  since  it  forms  no  part  of  the  definition  thereof  it 
is  mere  matter  of  excuse  or  defense  and  need  not  be  nega- 
tived in  the  indictment. 

As  to  the  remaining  point  urged  by  counsel  for  appel- 
lants, we  are  of  the  opinion  that  the  record  before  us  does 
not  properly  present  the  same  for  our  consideration.  The 
record  discloses  the  fact  that  after  the  State  had  rested, 
''counsel  for  defendants  moved  the  court  for  a  judgment 
in  favor  of  the  defendants  on  the  ground  of  the  insufficiency 
of  the  evidence  to  justify  the  verdict"  This  motion 
being  overruled,  an  exception  was  duly  taken  and  this 
ruling  is  now  assigned  as  error.  This  motion  was  no 
doubt  intended  to  follow  the  practice  provided  in  civil 
cases  where  the  plaintiff  fails  to  prove  a  case  sufficient  to 
be  submitted  to  a  jury,  but  we  have  already  held  in  State 
V.  JoneSf  18  Or.  25G,  that  such  practice  is  not  applicable 
to  criminal  cases;  but  the  proper  practice  is  to  ask  the 
court  to  direct  an  acquittal.  But  treating  this  as  a 
motion  to  direct  an  acquittal  of  the  defendants,  we  still 
think  it  is  insufficient  to  raise  the  question  argued  by 
counsel  in  this  court  As  this  is  an  appellate  tribunal, 
constituted  to  revise  and  correct  the  errors  committed  by 
the  trial  court,  it  is  only  when  that  court  has  acted,  and 
the  act  is  claimed  to  be  error  and  disclosed  by  the  record 
that  such  error  becomes  the  subject  of  our  power  and 
duties.  The  motion  in  this  case  is  a  general  one  and  only 
chaltenges  the  general  sufSciency  of  the  evidence,  that  is, 
says,  in  effect,  there  is  a  total  failure  of  evidence.  Upon 
a  motion  of  this  kind,  the  only  question  raised  is  whetner 
there  is  any  ev«de»ee  tending  to  prove  the  crime  charged, 
not  whether  the  evidence  fails  in  some  particular  matters. 

In  a  motion  asking  the  court  to  direct  an  acquittal,  whore 
it  is  claimed  that  the  evidence  is  insufficient  to  prove  the 
crime  charged,  it  ought  to  specify  the  particulars  in  which 
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it  is  claimed  the  evidence  is  insafficient*  unless  there 
is  a  total  failure  of  proof,  otherwise  the  attention  of  the 
trial  court  will  be  directed  to  the  evidence  as  a  whole,  that 
is,  whether  there  is  any  evidence  upon  which  a  verdict 
may  be  founded,  and  wholly  omit  to  consider  the  particular 
matter  in  which  the  alleged  insufficiency  consists,  and 
which  is  relied  upon  in  this  court  and  perhaps  subsequent 
research  may  have  suggested.  It  is  true,  unless  there  is 
some  evidence  upon  which  a  jury  can  found  a  verdict  for 
the  party  producing  it,  such  verdict  ought  not  to  stand, 
nor  will  it  under  a  motion  of  this  kind,  when  the  evidence 
considered  as  a  whole  reveals  a  total  failure  of  proof,  or 
want  of  any  evidence  upon  which  to  found  a  verdict  But 
where  there  is  some  evidence  tending  in  a  general  way  to 
prove  the  offense  charged,  but  its  alleged  insufficiency  lies 
in  some  particular  matter  or  specific  objection  which 
requires  to  be  designated  or  specified  to  make  apparent  in 
what  particular  that  insufficiency  consists  and  to  attract 
the  attention  of  the  court  to  it,  it  ought,  as  a  general  rule 
at  least,  to  be  8i)ecified  in  the  motion  of  non-suit  to  be 
entitled  to  consideration  in  this  court.  The  evidence  in 
this  case  tends  to  show  that  three  and  one-half  miles  from 
Portland  on  the  McAdam  road  there  is  a  place  known  as 
the  Blue  House;  that  it  is  fitted  up  as  a  saloon  with  bar 
and  other  fixtures,  with  glasses  and  bottles  on  the  shelves; 
that  it  is  known  as  a  saloon;  that  defendant  Polly  usually 
had  charge  of  the  place  in  the  forenoon  and  sometimes 
defendant  Tamler  in  the  afternoon,  and  the  general  repu- 
tatfton  was  that  the  defendants  Tamler  &  Polly  were 
the  proprietors  thereof;  that  about  the  fifth  day  of 
July,  1689,  defendant  PoUy  sold  to  one  Maloy  a  drink  of 
liquor  which  the  witness  supposed  to  be  whisky,  and  that 
Maloj  paid  for  the  same;  that  neither  Polly  nor  Tamler 
had  a  lioense  to  sell  spirituous  liquors.  A  witness  by  the 
name  of  Tknothy  Maloy  was  called  and  testified  in  the 
case,  and  aaid  he  hod  purdxased  liquor  at  different  times 
and  abou^  July  5,  1889,  in  the  saloon  claimed  to  belong  to 
def eiKlants  and  had  paid  for  the  same.    A  cursory  ezamin- 
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atfton  of  this  testimony  would  naturally  lead  a  court  to 
think  there  was  sufficient  evidence  to  be  submitted  to  a 
jury,  and  while  there  may  be  a  failure  in  some  particular, 
unless  the  particmlar  instance  in  which  the  failure  occurs 
is  pointed  out,  it  would  probably  escape  attention. 

The  contention  of  counsel  on  this  appeal  is  that  the 
evidence  is  insufficient  in  this:  (1)  there  is  no  sufficient 
evidence  of  the  value  of  the  liquor  alleged  to  have  been 
sold  by  defendants;  (2)  no  sufficient  evidence  that  the  sale 
was  made  to  Timothy  Malloy  named  in  the  indictment,  and 
(8)  there  is  no  sufficient  evidence  that  the  liquor  sold  was 
spirituous  liquor  as  alleged  in  the  indictment.  These 
objections  are  technical  in  th^r  character  and  do  not  go  to 
the  general  sufficiency  of  the  evidence.  If  counsel  for 
defendants  relied  upon  the  grounds  urged  here  for  asking 
the  court  below  to  direct  an  acquitti^  of  his  clients,  he 
should  have  so  stated  and  thereby  given  the  court  an 
opportunity  to  have  passed  upon  them;  and  if  the  ruling 
was  against  him,  preserve  the  same  on  the  record  so  we 
could  be  advised  thereof.  It  is  very  possible  that  the 
grounds  upon  which  the  appellant  now  contends  the  motion 
should  have  been  granted,  might  have  been  obviated  at 
the  trial  had  they  been  stated.  We  are  not  advised  from 
the  record  what  reason,  if  any,  was  assigned  in  the  court 
below  why  this  motion  should  have  been  allowed  nor  what 
question  tiie  court  actually  did  decide.  We  have  repeatedly 
held  that  error  is  never  presumed,  but  must  be  made  to  affirm- 
athrely  appear,  and  in  a  case  of  this  kind  tiie  motion  should 
direct  the  attention  of  the  court  and  opposite  counsel  to 
the  precise  point  made  and  the  grounds  thereof.  In  other 
words,  as  was  said  by  Fields,  J.,  in  KUer  v.  KimbaU^  10  Cal. 
267,  ''the  party  must  lay  his  finger  upon  the  point  of  his 
objection."  To  the  same  effect,  McQarrityv.  Byington,  12 
Oal.  429.  "It  is  a  iholesome  rule,"  says  Church,  C.  J.,  in 
Schile  y.Brokhahus,  80  N.  Y.  620,  '*that  the  attention  of 
the  court  must  be  drawn  to  the  precise  point  intended, 
otherwise  an  exception  will  not  prevail."  In  Echvardsv. 
Oarr,  13  Gray,  238,  Shaw,  C.  J.,  says:  ''It  is  very  imjwrt- 
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ant  that  no  objection  to  a  verdict  be  brought  before  this 
court  by  an  exception  which  was  not  in  some  form  taken 
at  the  trial,  especially  in  a  case  where  there  is  ground  to 
believe  that  if  it  had  been  brought  to  the  attention  of  the 
judge  and  adverse  counsel,  it  might  have  been  avoided  by 
an  amendment  or  by  a  more  specific  direction  by  the  judge 
sustaining  or  overruling  it  The  party  objecting  would 
have  the  full  benefit  of  his  objection  in  matters  of  law,  if 
well  founded,  either  by  a  ruling  in  his  favor  or  by  an 
allowance  of  the  exception,  and  the  rights  of  both  parties 
be  secure."  This  court,  in  the  case. of  Kearney  v.  Snod- 
gross,  12  Or.  311,  has  announced  substantially  the  same 
rule.  These  rules  have  their  foundation  in  a  due  regard 
to  the  fair  administration  of  justice,  which  requires  that 
when  an  error  is  supposed  to  have  been  committed,  there 
should  be  an  opportunity  to  correct  it  at  once  before  it  has 
had  any  consequences.  The  law  should  not  permit  a  party 
to  make  a  general  motion,  as  in  this  case,  and  lie  by  with- 
out making  the  particular  grounds  of  his  motion  known  to 
the  court,  and  take  the  chances  of  success  on  the  grounds 
which  the  judge  may  think  proper  to  put  his  ruling,  and 
then  if  he  faOs  to  succeed  with  either  court  or  jury  avail 
himself  of  an  objection,  which  if  it  had  been  stated 
might  have  been  removed.  This  works  no  injustice  to  a 
party,  for  if  Uiere  be  merit  in  his  motion  or  objection  he 
has  the  full  benefit  of  it,  and  if  there  be  no  merit  he  cer- 
tainly ought  not  to  succeed.  In  the  midst  of  a  trial  at 
nisi  prvus  the  judge  is  necessarily  compelled  to  rule  xqpon 
maaxy  questions  of  law  without  the  opportunity  for  delib- 
eration the  importance  <^f  the  questions  demand,  and  it  is 
but  an  act  of  justice  to  him  that  such  rulmgs  be  not 
reversed,  unless  his  mind  was  specifically  drawn  to  the 
point  upon  which  the  reversal  was  asked  and  acted  upon 
as  deliberately  as  time  and  circumstances  would  admit. 
In  this  case  how  can  we  say  that  the  court  below  com- 
mitted an  error  in  overruling  the  motion  unless  we  knew 
upon  what  grounds  he  was  asked  to  allow  it?  His  atten- 
tion was  not  called  to  the  points  upon  which  we  are  asked 
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to  reverse  the  judgment,  nor  was  there  any  suggestion  as 
to  what  counsel  would  have  him  hold.  Had  the  court 
below  been  asked  to  sustain  this  motion  upon  the  grounds 
ai'gued  before  us,  we  cannot  say  how  it  would  have  ruled, 
and  certainly  before  we  can  be  asked  to  reverse  this  judg- 
ment it  must  sufficiently  appear  that  the  court  committed 
some  error  justifying  such  reversal. 

It  follows  therefore  that  the  judgment  below  must  be 
affirmed. 


19    685 
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J.  M.  McQUAID,  Respondent,  v.  THE  PORTLAND  &    «^^ 
VANCOUVER  R.  R.  CO.,  Appellant.  \^^^ 
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notes  of  the  ckcoK  court  reporter  appointed  under  the  act  approved  Fibniary  2fi,  \  j^   ^^ 

1888  (SetBlon  Acta,  1889,  pp.  142, 143, 144),  when  truueribed,  certified  and  filed  With  <^^^ 
the  clerk  aa  in  the  act  provided,  do  not  take  the  place  of  a  bill  of  excepHonii,  nor 
can  the  8ax>reme  court  re?iew  a  question  of  fact  in  an  action  at  law  on  said  "notes." 
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refuaing  a  new  trial  praeenu  ao  question  for  review  on  appeal.  p<8     489 

Appeal  from  Multnomah  county:  E.  D.Shattuck,  judge. 

There  is  no  bill  of  exception  in  this  record,  and  yet  the 
only  question  which  the  appellant  seeks  to  make  on  the 
appeal  arises  out  of  the  effect  of  certain  statements  made 
by  the  plaintiff  when  on  the  stand  as  a  witness  in  his  own 
behalf.  On  his  cross-examination,  defendant's  counsel 
asked  him  to  estimate  the  amount  of  his  damages,  and  the 
reporter  certifies  that  he  answered  one  thousand  dollars. 
The  jury  gave  a  verdict  for  |1,495.  The  defendant  in  due 
time  mdved  to  set  it  aside  and  to  grant  a  new  trial,  which 
was  refused,  and  this  is  the  only  assignment  of  error. 

C.  B.  BeUinger,  for  Appellant. 

Admissions  of  a  party  in  jydicio — admissions  made  in 
the  course  of  legal  proceedings,  are  conclusive  upon  him. 
Such  admissions  conclusively  establish  the  fact  admitted. 
1  Greenleaf  on  Evidence,  §  27.  The  appellant  contends 
that  this  principle  applies  to  admissions  made  by  the  party 
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while  under  examination  as  a  witness.  If  the  admissions 
of  a  party  made  as  a  substitute  for  proof  are  conclusive 
of  the  fact  admitted,  a  fortiori,  his  admissions  made  as 
proof  should  have  the  same  affect. 

The  question  in  this  case  is  as  to  whether  the  order 
appealed  from  is  an  apx)ealable  order.  The  general  rule, 
that  the  order  of  the  court  in  denying  a  motion  to  set 
aside  a  verdict  and  for  a  new  trial  is  not  appealable,  is  not 
questioned;  but  it  cannot  be  questioned  that  if  the  case  is 
one  where  it  clearly  appears  that  the  court  should  have 
allowed  the  motion,  the  refusal  to  do  so  is  an  abuse  of 
discretion  and  may  be  reviewed  on  appeaL 

E.  O.  Doudy  tor  Respondent 

First — AflRdavits  used  on  motion  for  a  new  trial  form  no 
part  of  the  record,  and  cannot  be  used  on  appeal  unless 
brought  properly  before  the  court  by  a  bill  of  exceptions. 
State  V.  Lh^ake,  11  Or.  396;  State  v.  Ghee  Gong,  17  Or.  635; 
Stxite  V.  McGinnia,  17  Or.  333. 

Second — An  order  refusing  a  new  trial  will  not  be 
reviewed.  All  errors  relied  upon  must  be  raised  at  the 
trial  and  they  must  be  made  to  appear  by  the  record. 
Proceedings  excepted  to  during  the  trial  must  be  brought 
into  the  record  by  bill  of  exceptions.  Scott  y.  Gook,  1  Or. 
25;  Taylor  v.  Patterson^  5  id.  121;  Oregonian  Railway  Co. 
V.  Wright,  10  id.  162;  Newby  v.  Rowland,  11  id.  133;  StaU 
V.  Drake,  11  id.  396;  State  v.  Clements,  15  id.  247;  Kearney 
V.  Snodgraas,  12  id.  311;  State  v.  Becker,  12  id.  318;  State  v. 
Chee  Gong,  17  id.  635. 

Third — Tlie  ruling  of  the  court  on  a  motion  for  a  new 
trial  is  not  assignable  error.  Bowen  v.  Siate,  1  Or.  271;  State 
V.  Fitzhngh,  2  id.  236;  State  v.  Wilson,  6  id.  428;  State  v.  Mc- 
Donald, 8  id.  113;  Titcker  v.  Salem  Flouring  MUU,  13  id.  28. 

Strahan,  C.  J.,  delivered  the  opinion  of  the  court 

There  being  no  bill  of  exceptions  in  this  case,  the  appel« 
lant  relies  upon  the  certificate  of  the  official  reporter.  On 
February  25,  1889,  an  act  entitled  *'An  act  authcmzing  the 
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appointment  of  official  reporters  in  the  circuit  courts,  and 
prescribing  their  duties  and  fixing  their  compensation/' 
was  approved.  Session  Acts,  1889,  pp.  142,  143,  144. 
Under  section  2  of  that  act  the  reporter,  when  a  full  report 
is  ordered,  **shall  cause  accurate  shorthand  notes  of  the 
oral  testimony  or  other  proceedings  to  be  taken."  Section 
3  provides  for  the  reporter's  compensation.  Section  4, 
amongst  other  things,  makes  it  the  duty  of  the  reporter, 
when  shorthand  notes  have  been  taken  in  any  case  as  in 
the  act  provided,  if  the  court  or  either  party  requests  a 
transcript  of  the  notes,  to  cause  a  full,  accurate  type- 
written transcript  of  the  testimony  or  other  proceedings, 
which  should  be  certified  and  filed  with  the  clerk,  for  the 
use  of  the  court  or  parties.  Section  5  provides,  in  effect, 
that  said  report  and  proceedings,  when  transcribed  and 
certified  as  correct,  may  thereafter  be  read  in  evidence  as 
the  deposition  of  a  witness  in  the  cases  mentioned  in  sec- 
tion 829,  Hill's  Code. 

These  are  the  main  features  of  the  act  on  the  subject 
presented  by  appellant's  counsel,  and  we  fail  to  discover 
anything  in  it  that  gives  the  reporter's  notes  the  effect  or 
makes  it  perform  the  office  of  a  bill  of  exceptions.  No 
doubt  the  object  of  the  act  was  to  enable  the  parties  to 
put  in  available  form  the  proceedings  at  the  trial  to 
enable  them  to  make  an  accurate  bill  of  exceptions,  but  it 
was  never  designed  to  thus  make  a  substitute  for  that  part 
of  the  record.  If  said  notes  could  be  so  used,  the  tran- 
script before  us  would  be  unavailable  for  another  reason. 
It  only  purports  to  contain  the  plaintiff's  cross-exami- 
nation,— not  all  of  his  evidence, — and  it  does  not  purport 
to  contain  all  the  evidence  given  upon  the  trial. 

We  may  add  that  if  the  question  which  counsel  for 
appellant  seeks  to  make  were  before  us,  we  could  not,  in 
the  absence  of  controlling  authority,  give  to  the  evidence 
of  a  party  when  on  the  stand  as  a  witness  the  effect  of  an 
estoppel  by  record.  He  occupies  in  a  civil  case  the  same 
situation  of  any  witness  affected  by  like  motives  and 
interest.    The  effect  of  his  evidence  and  his  credibility 
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are  for  the  jury,  SHid  it  would  be  going  too  far  for  the 
court  to  declare  as  a  matter  of  law  that  he  is  bound  or 
estopped  by  every  statement  he  makes.  The  verdict  of 
the  jury  may  have  been  excessive.  If  so,  the  court  below 
had  power  to  correct  it  by  granting  a  new  trial.  That 
discretion  is  vested  by  law  in  the  trial  court,  with  which 
this  court  has  never  interfered.  It  presents  no  question 
for  this  court  to  review  on  this  appeal. 

We  find  no   error  in   the   record  and   the  judgment 
appealed  from  must  be  affirmed. 


[  Filed  November  10.  1800.] 

L.  L.  CARTER,  Respondent,  v.  D.  MONNASTES,  Appel- 
lant. 

Afpkal  raoM  JtSTiGE  ConRT— FiUNO  TiujRscBiPT—TiMK.— Section  2125,  Hill's  Code, 
requires  the  timnseript  on  appeal  from  a  Jiutice  of  the  peaee  to  be  filed  in  the  cir- 
cuit oourt  on  or  befbte  tlM  lint  day  of  the  term  next  following  the  allowance  of  the 
appeal.  This  requirement  is  mandatory,  and  the  circuit  court  has  no  authority  to 
extend  or  enlaige  the  time. 

Appeal  from  Multnomah  county:  E.D.Shattuck,  judge. 

The  -plsaixtiS  recovered  a  judgment  before  the  justice  of 
the  peace  of  North  Portland  precinct  on  the  twelfth  day 
of  December,  1889.  Within  the  time  allowed  by  law  the 
defendant  served  a  notice  of  appeal  from  the  judgment, 
gave  a  proper  imdertaking,  and  the  justice  allowed  the 
appedl  in  his  docket.  Thereafter,  on  the  first  day  of  Jan- 
uary, 1890,  of  the  circuit  court  of  Multnomah  county,  the 
appellant  appeared  in  court  and  obtained  an  ex  par^t' order 
of  said  court  allowing  the  appellant  ten  days  in  which  to 
file  the  transcript.  The  transcript  was  filed  within  the 
ton  days  allowed,  by  the  court,  but  not  by  the  first  day  of 
the  term.  Thereafter  the  respondent  moved  to  dismiss 
the  appeal  for  the  reason  the  transcript  had  not  been  filed 
in  the  appellate  court  within  the  time  allowed  by  law, 
which  motion  was  allowed  and  the  appeal  dismissed.  The 
appellant  in  the  court  below  appeals. 

Johnson  d  Idlemaok   (or  Appellant. 

Jolm  Ditchbum.  four  Respondent 
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But  a  single  question  is  presented  by  this  appeal,  and 
that  is,  whether  or  not  the  circuit  court  had  power  to  make 
the  coxier  enlarging  the  time  for  filing  the  transcript. 
Hill's  Code,  §  2125,  provides:  'On  or  before  the  first  day 
of  the  term  of  the  circuit  court  next  following  the  allow- 
ance of  the  appeal,  the  appellant  must  file  with  the  clerk 
of  such  circuit  court  a  transcript  of  the  cause,"  etc.  The 
requirement  is  imperative,  and  a  compliance  with  the 
statute  was  essential  to  give  the  circuit  court  jurisdiction 
of  the  cause.  No  doubt,  as  appears  from  the  transcript, 
the  appellant  was  hindered  in  the  prosecution  of  the  appeal 
by  circumstances  over  which  he  had  no  control;  and  if  the 
circuit  court  had  the  power,  its  order  enlarging  the  time 
was  proper,  but  no  provision  of  the  statute  conferring 
such  power  has  been  brought  to  our  notice,  and  we  know 
of  none.     1  Am.  &  Eng.  Ency.  of  Law,  621. 

We  think  the  circuit  court  did  not  err  in  dismissing  the 
appeal,  and  its  judgment  must  be  affirmed. 


[Filed  Nofember  8»  1890.  ] 

EDWIN  MILLER,  Appellant,  v.  JOSEPH  W.  BAILEY, 
Respondent. 

FABTNKBeHXP~DBBoujnoi»— A«ftUifKiiT.— If,  Qpon  the  dlBsolotloB  of  a  pailiienhi]>,lt 
ie  afieed  that  the  pettaer  eoattDUln^  the  bnelneM  ahaU  pay  the  debts,  eueh  atree- 
ment  Is  hreken  by  mere  non-payment,  and  the  outfoAng  partner  can  maintain  a 
suit  for  the  breach  without  having  paid  anythmg  himself.  And  ifaelanse  be 
added  10  sare  htmlem,  the  Ibsmer  Is  not  mexfed  in  the  latter,  and  the  obligee  can 
rest  npon  either. 

DisBOLunoM  AoMMMMaxt—CAa  IK  Judgment.— Whw,  by  the  terms  of  a  dissolution 
agreement,  between  B.  and  M.,  the  latter  retired  from  the  firm  and  B.  was  to  pay 
the  ootstandlng  debts  and  MabilftieB  of  the  Aim,  and  inade  a  oomposltioa  agree- 
ment with  the  Arm's  eiedMors  whereby  he  was  to  pay  ftHy  per  eeaiof  the  firm's 
debts*  open  paymeiH  ef  which  B.  was  to  be  dfsoha^sed  but  not  IC..  and  B.  oompllcd 
with  the  composition  agreement  and  thereupon  went  to  the  principal  ereditor  of 
the  firm  and  asked  him  to  sue  B.  A  M.  and  eolleet  his  money  from  M.,  and  upon 
the  action  being  btenght  be  made  no  defence  and  did  not  aeqnaint  M.  of  the 
composition  agreement  or  Iti  terms,  nor  plead  it  htmself  as  a  defense,  but  made 
default,  and  IL  paid  a  large  snm  of  the  partneiship  debta  of  B.  A  M.;  held,  that 
when  sued  Jbr  fidllng  to  comply  with  the  dissolution  agreement,  B.  was  estopped 
from  relying  upon  the  supposed  release  created  by  the  composition  agreement,  and 
the  court  declined  to  decide  whether  such  release  existed  or  not 
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The  substance  of  the  complaint  is,  that  on  September 
7,  1885,  plaintiff  and  defendant  were  partners  in  a  general 
retail  grocery  business  in  Portland,  Oregon,  under  the 
firm  name  of  Bailey  &  Miller;  that  on  that  day  they  were 
indebted  to  divers  persons,  and  among  others  to  Wadhams 
&  Elliott  in  about  the  sum  of  |1,500,  about  one-half  of 
which  was  secured  by  note  and  the  remainder  an  open 
account;  that  on  that  day  plaintiff  and  defendant  dissolved 
said  partnership,  and  by  an  agreement  then  entered  into 
for  a  valuable  consideration,  the  defendant  Bailey  agreed 
to  pay  and  satisfy  in  full  all  debts  then  existing  against 
sikid  firm  of  Bailey  &  Miller  and  all  sums  of  money  which 
were  due  or  owing  by  said  partnership  (except  a  debt  due 
Folger  &  Co.),  including  said  |1,500  due  Wadhams  & 
Elliott.  And  said  defendant  further  agreed  that  he  would 
at  all  times  save  and  keep  harmless  and  indemnify  plaintiff 
against  all  and  every  person  whatsoever,  to  which  said 
Bailey  &  Miller  or  either  of  them  were  indebted  in  relation 
to  said  partnership  and  of  and  from  all  charges,  actions, 
costs,  damages,  executions,  judgments  and  demands  what- 
soever that  might  at  any  time  arise  against  said  plaintiff 
by  reason  of  any  matter  or  thing  respecting  or  relating  to 
said  partnership,  including  all  or  any  claims  that  might 
arise  against  the  plaintiff  or  for  which  he  might  become 
liable  on  account  of  said  debt  due  the  said  firm  of 
Wadhams  A  SSlliott.  It  is  then  alleged  that  defendant 
failed  and  neglected  to  keep  said  agreement  as  to  said 
debt  due  Wadhams  &  Elliott  or  to  pay  same;  and  that  on 
August  19,  1889,  Wm.  Wadhams,  to  whom  Wadhams  & 
Elliott  had  assigned  their  claim  against  Bailey  &  Miller, 
commenced  an  action  against  Bailey  &  Miller  for  $1,162.90, 
then  due  on  the  promissory  notes  held  by  them  against 
Bailey  &  Miller,  and  threatened  to  commence  an  action  to 
recover  the  amount  due  on  account;  that  defendant  f^Ued 
to  pay  said  claims  or  to  secure  the  withdrawal  of  said 
action;  and  that  for  his  own  protection  the  plaintiff  was 
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compelled  to  pay  and  did  pay  to  said  Wadhams  on  the 
twenty-fourth  day  of  September,  1889,  the  sum  of 
$1,006.47,  and  that  defendant  fails  and  refuses  to  pay  the 
same,  etc. 

The  defendant's  answer  admits  the  agreement  made  on 
the  dissolution  of  the  firm  of  Bailey  &  Miller,  and  denies 
substantially  all  of  the  other  material  allegations  of  the 
complaint  The  answer  then  alleges  that  on  the  twenty- 
fourth  of  November,  1885,  defendant  fully  satisfied,  paid 
and  discharged  all  claiois  and  debts  owing,  due  or  to 
become  due,  from  or  on  account  of  the  firm  of  Bailey  & 
Miller  to  the  firm  of  Wadhams  &  Elliott,  and  to  other 
creditors  of  the  said  Bailey  &  Miller  mentioned  in  a  cer- 
tain writing  as  follows: 

**This  agreement  made  and  entered  into  this  twenty- 
fourth  day  of  November,  A.  D.  1885,  between  us,  the 
*  creditors  of  J.  W.  Bailey — witnesseth:  That  whereas  the 
said  J.  W.  Bailey  does  justly  owe  us  and  is  indebted  tons, 
his  several  creditors,  in  the  several  amounts  set  opposite  our 
respective  names,  but  by  reason  of  losses  and  disappoint- 
ments in  business  he  is  unable  to  pay  and  satisfy  us  of  our 
full  debts  and  just  claims  and  demands;  now,  therefore, 
we,  the  said  creditors,  have  resolved  and  agreed,  and  by 
this  agreement  do  resolve  and  agree,  to  undergo  a  certain 
loss,  and  to  accept  of  fifty  cents  for  every  dollar  ownkig 
by  the  said  J.  W.  Bailey  to  us,  the  several  and  respective 
creditors,  to  be  paid  in  full  satisfaction  and  dischf^rge  of  our 
several  and  respective  debts,  as  follows,  to  wit:  One-third 
of  said  indebtedness  we  agree  to  take  in  notes  of  Horace 
Ramsdell,  dated  of  this  date,  payable  on  or  before  eighteen 
months  from  date,  to  each  of  us  pr9  rata,  without  interest; 
and  the  balance  of  the  fifty  cents  aforesaid,  or  one-sixth  of 
our  respective  claims,  we  agree  to  take  in  notes  of  J.  W. 
Bailey,  dated  of  this  date,  payable  on  or  before  two  years 
after  date  to  each  of  us  pro  rata,  with  interest  after  one 
year  at  the  rate  of  eight  per  cent  per  anniam.  And  it  is 
hereby  further  agreed  that  neither  we,  the  aaid 
and  respective  creditors,  or  any  of  us,  nor  the 
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administrators,  partners  or  assigns  of  ns,  or  either  of  ns, 
shall  or  will  at  any  time  or  times  hereafter,  sue»  arrest^ 
attach  or  prosecute  the  said  J.  W.  Bailey  or  his  property 
and  chattels  for  any  debt  or  thing  now  due  to  ns  or  any  of 
us,  his  respective  creditors  aforesaid;  so  as  the  said  J.  W. 
Bailey,  his  executors  or  administrators  do  well  and  truly 
pay  unto  us  his  said  notes.  In  witness  whereof,  we  have 
hereunto  set  our  hands  and  the  amount  of  our  several 
claims  opposite  our  respective  names,  the  day  and  year 
first  above  written.  This  is  to  be  construed  as  in  no 
manner  releasing  Edwin  Miller  from  his  liability  to  us  on 
said  indebtedness.     Wadhams  A  EUiott,  $1, 526.3a" 

Then  follow  the  signatures  of  a  large  number  of  Bailey 
&  Miller^s  creditors  with  the  amount  due  eaeh  firm  set 
opposite.  It  is  alleged  that  the  sum  of  $L«  596. 88  set  oppo- 
site the  name  of  Wadhams  &  Elliott  was  the  amount  due 
said  firm  by  Bailey  &  Miller  and  the  idairtical  daim,  a 
portion  of  which  plaintiff  alleges  he  paid  on  the  twenty- 
fourth  of  September,  1889.  That  in  eomplianoe  wilfa  said 
contract  the  defendant  delivered  his  note  for  one-sixth  the 
amount  due  Wadhams  &  Elliott,  and  has  since  paid  the 
same  and  has  performed  every  part  of  said  contract  by  him 
to  be  done;  that  Bamsdell,  in  compliance  with  said  con- 
tract, executed  and  delivered  his  note  to  Wadhams  & 
Elliott  for  one-third  of  said  sum.  The  answer  further 
alleges  that  Bailey  x>aid  his  note  to  Wadhams  &  Elliott  on 
the  fifth  day  of  October,  1889;  that  Wadhams  A  Elliott 
knew  of  the  retirement  of  said  Miller  and  the  agreement 
of  defendant  to  pay  them  their  claim,  and  that  they  there- 
after settled  said  claim  with  said  Bailey,  and  for  a  new  and 
valuable  consideration  extended  the  time  of  payment  of 
the  same. 

The  reply  denies  the  new  matter  in  the  answer,  and  then 
alleges  tiiat  by  composition  agreement  set  out»  Miller  was 
not  released.  It  is  also  alleged  that  at  the  time  of  Miller's 
payment  to  Wadhams,  Bailey  had  not  paid  his  note.  It  is 
then  alleged  that  Bailey  prompted  and  instigated  Wadhams 
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to  sue  Miller  &  Bailey  on  the  partnership  debt  which  is 
relied  upon  as  an  estoppel 

The  plaintiff  proceeded  with  his  evidence,  which  tended 
to  prove  the  material  facts  stated  in  the  complaint;  at  the 
conclusion  of  which,  on  motion  of  defendant's  counsel,  the 
court  non-suited  the  plaintiff  for  the  reason  he  had  failed 
to  prove  a  case  sufficient  to  be  submitted  to  a  jury.  It  may 
be  proper  to  add  that  the  witness  Wadhams  was  allowed 
to  state  on  cross-examination  all  facts  in  relation  to  said 
composition  agreement,  and  what  Bailey  did  under  it  All 
the  evidence  is  in  the  bill  of  exceptions.  The  remaintogr 
facts  appear  in  the  opinion. 

A.  L.  Frazer,  for  Appellant. 

r.  A.  E.  Starr,  for  Respondent 

Strahan,  C.  J.,  delivered  the  opinion  of  the  court 

In  addition  to  the  facts  already  narrated,  it  appears 
from  the  evidence  that  the  defendant  Bailey  sent  an  attor- 
ney to  Wadhams,  who  informed  him  that  by  then  sueing 
Miller  he  could  collect  the  amount  due  from  Bailey  & 
Miller,  and  shortly  afterwards  the  defendant  himself 
called  on  Wadhams  and  prompted  him  to  sue  Bailey  & 
Miller,  and  at  the  time  said  to  Wadhams  that  there  was  a 
judgment  to  be  entered  up  against  him  in  favor  of  Miller 
or  Miller's  wife,  and  he  would  rather  that  Wadhams  should 
have  it  as  the  balance  of  his  claim  against  Bailey  &  Miller 
uhan  that  Miller  should  get  it 

Before  proceeding  to  consider  the  ruling  of  the  court  in 
')rdering  a  non-suit,  it  is  proper  to  ascertain  some  of  the 
duties  which  Bailey  owed  Miller  by  virtue  of  the  terms  of 
the  agreement  of  dissolution.  By  that  agreement  he  was 
to  pay  all  debts  of  every  kind  then  due  by  Bailey  &  Miller 
with  one  exception;  and  at  all  times  thereafter  to  save, 
keep  harmless  and  indemnify  Miller  against  all  and  every 
person  whomsoever  to  whom  Bailey  &  Miller  were  indebted 
(except  one  claim)  in  relation  to  said  partnership,  and  of 
and  from  all  charges,  actions,  damages,  costs,  etc.»  what- 
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soever,  and  what  has  heretofore  or  shall  at  any  time  here- 
after arise  and  come  against  said  Miller  for  or  by  reason 
of  any  matter  or  thing  respecting  or  relating  to  said  part- 
nership.  If  the  contract  be  to  pay  the  debts  it  is  broken 
by  mere  non-payment,  and  the  outgoing  partner  can  main- 
tain a  suit  without  having  paid  anything  himself.  This  is 
like  a  contract  of  indemnity,  for  it  is  affirmative.  So  is 
the  covenant  to  pay  the  debts  and  save  harmless.  Here 
are  two  stipulations — one  to  pay,  and  one  to  save  harmless 
or  indemnify,  and  the  former  is  not  merged  in  the  latter, 
and  the  obligee  can  rest  upon  either.  And  the  covenant  to 
pay  is  broken  by  non-payment,  and  a  suit  lies  though  the 
obligee  has  not  actually  paid.  2  Bates  on  Partnership,  § 
636.  Bailey,  then,  being  bound  by  the  terms  of  the  disso- 
lution agreement  to  pay  the  Wadhams  debt  and  to  hold 
Miller  harmless,  could  not  relieve  himself  by  making  a 
composition  agreement  with  Wadhams,  including  other 
creditors,  and  keep  the  terms  secret.  If  that  agreement 
operated  to  discharge  both  Miller  and  Bailey  from 
their  obligation  to  Wadhams,  Bailey  was  bound,  espe- 
cially when  he  and  Miller  were  sued  for  the  same  debt 
by  Wadhams,  to  make  known  to  Miller  the  terms  of  the 
agreement  so  as  to  enable  Miller  to  plead  it  as  a  defense 
to  the  action.  This  Bailey  neglected  to  do.  Not  only  so, 
but,  contrary  to  his  agreement  with  Miller,  he  prompted 
and  instigated  Wadhams  to  sue  Miller  for  the  express 
purpose  of  compelling  Miller  to  pay  the  debt  which  Bailey 
had  covenanted  to  pay  and  to  indemnify  Miller  against. 
Bailey  did  not  even  plead  the  agreement  in  his  own  defense 
when  jointly  sued  with  Miller,  but  allowed  that  action  to 
go  by  default  as  to  him.  Under  these  circumstances  we 
do  not  consider  or  decide  whether  the  composition  agree- 
ment discharged  Wadhams'  claim  against  Miller  or  not- 
Bailey  would  not  plead  that  discharge  against  Wadhams 
when  he  had  the  oppKjrtunity,  and  when  it  was  his  duty  to 
have  done  so,  and  he  shall  not  now  rely  upon  it  for  the 
purpose  of  defeating  Miller's  claim*  The  circumstaiices 
estop  him. 
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lUs  view  of  the  case  requires  a  reversal  of  the  judgment 
of^e  court  below  and  that  the  cause  be  remanded  for  a 
new  trial,  on  principles  not  inconsistent  with  this  opinion. 


LEWIS     LOVE, 


[FQed  October  20,  ia9a] 

Respondbnt,     V. 
Appellant. 


IDA     MORRILL, 


DiBPOTiD  Bomf]>AKT— B^mrr—JuBiaHefioir  of.  ^1)  At  oonmon  law  to  glre  a  owut 
of  eqattj  jariadlction.  In  omm  of  dleputed  bowndAiy,  there  must  be,  iiat,  a  diiputc 
as  to  tbe  bomaiiurfrMad^mo&aA,  lOMe  eqixHrsoperinduoed  by  the  aeUif  IkopaittM. 
(2)  Tbeactori»^(lAM,US3^  p.  68»)  was  intended  toand  did  give  oourta  of  equity 
JmiidlctiQn  In  aoeh  eaeei  when  a  »ere  dlepote  or  oentroTersy  ezliti  as  to  the 
boundary,  without  regard  to  aay  other  equity.  (8)  Gourte  of  equity  hafre  no 
juriedlolten  to  try  purely  legal  titlee  diaeotangled  of  any  equity.  (4)  Where  in  a 
euit  uuidfrr  the  rtatate  it«p|)e«n  from  the  pleadings  and  evidence  the  only  eontw>- 
versy  imwesuthe  parties  is  the  legal  title  to  a  btrip  of  lend  elaiaed  to  have  been 
aoquired  by  advene  pessesiten,  the  complaint  will  be  disnfaMed  and  the  paiMes 
required  to  try  the  legal  tttle  at  law.  (5)  Where  the  fftcts  neoenary  to  give  a  oenrt 
of  eqnAty  judadlcCion  are  slated  in  the  complaint  and  are  denied  by  the  answer, 
the  qoeetfon  ef  juiisdletlon  becenes  one  of  fhct  to  be  detemdned  on  the  heeling 
and-ls  not  waived;  and  where  during  the  progress  of  the  trial  want  of  jurisdiction 
appean,  H4a  tho^oty  of  the  court  to  dismiss  the  complaint. 

Appeal  from  MuMnomah  county:  L.  B.  Stearns,  judge. 

This  m  a  suit  to  establish  the  boundary  or  dividing  line 
between  lots  3  and  4,  block  116,  in  the  city  of  Portland, 
and  brought  under  the  act  of  the  legislature  ''providing  a 
mode  of  procedure  in  the  matter  of  ascertaining,  deter- 
mining, establishing  and  marking  boundary  lines,  where 
the  same  are  in  dispute,  between  adjacent  lands."  Laws 
of  1887,  53.  Plaintiff  and  respondent  is  the  owner  of  lot 
4,  and  defendant  and  appellant  of  lot  3. 

The  complaint  alleges  that  there  is  a  dispute  as  to  the 
boundary  line  between  these  lots,  and  describes  the  loca- 
tion of  the  line  as  claimed  by  plaintiff.  The  answer 
denies  that  ibere  is  any  dispute  as  to  this  boundary  line, 
but  sets  out  what  defendant  claims  to  be  the  correct  line, 
which  is  the  same  as  the  line  claimed  by  plaintiff,  except 
that  one  of  defendant's  buildings  projects  over  some 
sixteen  or  eighteen  inches  on  a  portion  of  lot  4,  and  she 
claims  that  her  line  should  be  so  run  as  to  include  that 
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pa«t  of  lot  4  covered  by  this  building.  The  answer  also 
alleges  title  by  adverse  possession  to  all  that  part  of  lot 
4  oo^tered  by  defendant's  buildings,  being  a  strip  sixteen 
indies  wide  at  one  end  and  nineteen  inches  at  the  other 
and  about  twelve  feet  long.  The  reply  denies  the  adverse 
pooooocion  by  defendant  of  this  strip  of  land,  and  upon 
itoB  issue  the  case  was  tried.  There  is  no  dispute,  as 
disclosed  by  the  evidence,  between  the  parties  to  this  suit 
80  to  the  location  of  the  line  dividing  lots  3  and  4;  nor  is 
there  any  dispute  as  to  the  boundary  lines  of  that  portion 
of  lot  4  to  which  defendant  claims  to  have  derived  title  by 
adverse  possession;  but  the  real  and  only  controversy  is 
,  as  to  the  title  to  that  portion  of  lot  4  claimed  by  defendant 

M.  CL  Oeorge,  for  Respondent, 

MUcheU  A  Tanner  and  R,  R.  GiUner,  for  Appellants. 

Beait,  J.,  delivered  the  opinion  of  the  court 

The  first  question  presented  in  this  case  is  as  to  whether 
ihe  act  of  1887  applies  or  was  intended  to  apply  to  cases 
of  this  kind.  The  determination  of  this  question  renders 
it  necessary  to  first  inquire  what  the  common  law  rule  is, 
and  what  innovation,  if  any,  has  been  made  therein  by 
the  statute  in  question.  Issuing  commissions  to  ascertain 
lost  boundaries  was  a  very  ancient  branch  of  equity  juris- 
diction, and  where  the  boundaries  between  two  adjacent 
parcels  of  land  had  become  confused  or  obscure,  equity 
has  from  an  early  period  exercised  a  jurisdiction  to  settle 
tb«m.  The  mere  fact,  however,  that  certain  boundaries 
were  in  controversy  was  not  of  itself  sufQcient  to  author- 
ice  the  interference  of  equity.  In  addition  to  the  naked 
confusion  of  the  controverted  boundaries,  before  a  court  of 
equity  would  interfere  there  must  have  been  suggested 
some  peculiar  equity  which  had  arisen  from  the  conduct 
situation  or  relation  of  the  parties.  3  Pomeroy  Eq.  §g 
1884,  1885;  Wolcoti  v.  Rohhiiu,  26  Oonn.  286;  Deueney  v.  CM- 
lagher,  20  N.  J.  Eq.  33;  2  Leading  Cases  in  Equity,  31& 
Tyler  on  Boundaries,  266,  274;  2  Story's  E4.  §^  616,  621; 
Wetberbte  v.  Duma,  36  CaL  ^9. 
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ConrtB  of  equity  would  always  take  cognizance  of  con- 
troversies in  respect  to  boundaries  of  land  where  courts 
of  law  did  not  afford  adequate  relief,  or  where  equitable 
circumstances  were  sh6wn  calling  for  the  interference  of  a 
court  of  equity.  Although,  as  a  rule,  unless  some  statute 
exists  upon  the  subject,  the  existence  of  a  controverted 
boundary  was  not  of  itself  a  ground  for  relief  in  equity: 
other  circumstances  must  be  shown  which  seem  to  require 
the  interposition  of  the  court.  Whenever  such  circum- 
stances did  exist,  it  may  be  observed  that  full  and  actual 
possession  was  sufficient  to  maintain  a  suit  for  settling 
boundaries.  A  strict  legal  title  was  never  inquired  into  in 
cases  of  this  kind.  This  was  so  declared  in  JPenn  v.  Lard 
Baltimore,  1  Vesey  Sen.  44,  by  Lord  Hardwick,  many 
years  ago,  and  the  rule  has  never  been  changed.  Tyler 
on  Boundaries,  266.  Courts  of  equity  would  not  grant 
relief  unless  it  was  shown  that  without  the  assistance  of 
the  court  the  boundaries  could  not  be  found,  and  this  is 
the  rule  now  unless  changed  by  statute.  Two  things 
were  requisite  to  give  the  court  jurisdiction — first,  a  con- 
troversy as  to  the  boundary,  and,  second,  some  equity 
superinduced  by  the  act  of  the  parties.  In  Wake  v.  Congers, 
1  Eden,  331,  it  was  established  as  a  principle,  which  has 
been  followed  and  maintained  ever  since,  that  the  court 
has  no  jurisdiction  to  fix  the  boundaries  of  legal  estates 
unless  some  equity  is  superinduced  by  the  act  of  the  par- 
ties. It  was  also  held  in  Godfrey  v.  LitUe,  1  B.  &  M.  59, 
that  a  court  of  equity  will  not  try  title  to  land  in  a  suit  to 
establish  boundaries.  This  question  being  purely  legal, 
was  one  for  the  courts  of  law,  assisted  as  they  are  m. 
respect  to  the  findings  of  fact  by  a  jury.  Pefnn  v.  BaUvmore, 
1  Vesey  Sen.  44;  Norris,Appeal,  64  Pa  St  275. 

As  to  what  constituted  a  sufficient  equity  to  give  the 
court  jurisdiction  in  cases  of  this  character,  soon  became 
a  vexed,  uncertain  and  difficult  question,  and  much  conflict 
exists  in  the  decisions  of  courts  thereon.  In  this  condition 
of  liie  law  the  statute  of  this  State  was  enacted*  and  was 
Intended,  we  think,  to  give  a  court  of  equity  jurisdifitioia 
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in  cases  where  any  dispute  or  controversy  exists  between 
two  or  more  owners  of  adjoining  or  contiguous  lands  in 
this  State  concerning  the  boundary  lines  thereof,  without 
requiring  the  existence  of  any  other  equity.  It  was 
intended  to  simplify  the  proceedings  in  cases  of  this  kind, 
and  to  relieve  suitors  and  courts  from  the  difficult  task  of 
determining  what  facts  would  constitute  a  sufficient  equity 
to  give  the  court  jurisdiction.  It  is  only  necessary  under 
this  statute  that  a  dispute  or  controversy  exists  to  give  the 
courts  by  the  aid  of  a  commission,  the  power  to  settle  and 
permanently  locate  or  mark  out  upon  the  ground  the 
disputed  line.  It  was  not  the  intention  of  the  statute 
to  withdraw  cases  relating  purely  to  the  legal  title  to  land 
from  the  ordinary  tribunals  of  law.  The  establishment  of 
a  line  under  this  statute  is  not  deemed  to  be  nor  does  it 
acquire  validity  as  a  conveyance  of  a  new  title,  but  it 
simply  ascertains  and  determines  the  extent  of  land  held 
under  preexisting  titles;  in  other  words,  it  simply  renders 
certain  that  which  was  before  uncertain.  This  seems 
manifest  from  the  first  section  of  the  act,  which  requires  a 
dispute  or  controversy  to  exist  concerning  the  boundary 
or  dividing  line,  not  a  dispute  or  controversy  concerning 
the  title,  in  order  to  give  the  court  jurisdiction,  and  also 
provides  that  a  suit  in  equity  may  be  maintained  for  the 
purpose  of  having  such  controversy  or  dispute  determined 
and  such  boundary  line  or  lines  or  dividing  lines  ascer- 
tained and  marked  by  proper  monuments  upon  the  ground. 
The  subject  matter  of  the  suit  is  the  dispute  concerning 
the  lines  and  not  the  title,  and  the  court  is  only  authorized 
to  ascen^ain  and  determine  these  lines,  leaving  all  ques- 
tions of  legal  title  to  be  determined  in  the  proper  forum, 
unless  there  exists  some  equity  independent  of  the  contro- 
versy about  the  lines  to  give  a  court  of  equity  jurisdiction 
to  try  the  question  of  title.  Hinman,  G.  J.,  in  the  case  of 
Ecclesiastical  Society  v.  Baptist  Churchy  35  Conn.  119,  uses 
the  following  language,  which  is  peculiarly  applicable  to 
the  case  at  bar:  '^Suppose  a  proprietor  had  encroached 
upon  an  adjoining  proprietor  for  so  long  a  time  and  under 
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such  circumstances  that  he  could  not  be  divested  of  his 
possession,  no  one  would  claim  that  he  could  call  upon  the 
court  to  fix  the  boundary  for  him  up  to  the  line  that  he  had 
occupied,  and  there  is  as  little  reason  for  claiming  that  his 
adjoining  proprietor  could  call  upon  the  court  to  deter- 
mine by  a  committee  where  the  original  line  really  was  so 
long  as  the  original  monuments  which  defined  that  line 
remained."  Where  the  parties  claim  by  adverse  titles 
without  any  superinduced  equity,  the  remedy  is  purely  at 
law.  1  Storey's  Eq.,  §  620;  Wethersbee  v.  Dunn,  36  OaL  249. 
If,  under  this  statute,  the  court  should  undertake  to 
determine  purely  legal  titles,  when  there  is  no  dispute  as 
to  the  boundary,  as  was  said  by  Sharswood,  J.,  in  Norris 
Appeals,  supra,  *'It  would  draw  within  the  maw  of  a  court 
of  equity  questions  of  a  purely  legal  character  which  have 
heretofore  been  cheaply  and  expeditiously  settled  in  courts 
of  law  with  the  necessarily  accompanying  rights  of  trial 
by  jury."  Under  this  statute  where  there  is  a  dispute  as 
to  the  boundary,  a  court  of  equity  has  jurisdiction  to  settle 
and  determine  the  same,  but  this  power  cannot  be  invoked 
merely  to  try  conflicting  titles  to  land  or  to  usurp  the 
place  of  ejectment  actions  at  law.  The  fundamental  basis 
of  equity  jurisdiction  is  the  want  of  a  full  and  complete 
remedy  at  law,  and  indeed  this  is  the  provision  of  the 
statute  of  this  State.  1  Hills  Code,  §  380.  The  right  to 
a  trial  by  jury  is  guaranteed  by  the  constitution  of  this 
State,  and  the  act  of  1887  must  be  read  in  the  light  of  that 
provision.  If  the  contention  of  respondent's  counsel  is  to 
prevail  and  the  construction  suggested  by  him  is  adopted, 
there  can  scarcely  be  a  limit  to  the  right  to  have  a  comet 
of  equity  adjudicate  title  to  land  in  dispute  between  ad- 
joining proprietora.  The  only  question  presented  in  the 
case  at  bar  is  the  legal  title  to  that  portion  of  lot  4  covered 
by  the  building  of  defendant  This  being  a  purely  legal 
question,  disentangled  of  any  equitable  feature,  the  remedy 
at  law  is  adequate  and  complete  and  should  be  tried  in 
that  form  {Phippa  v.  Kelly,  12  Or.  213)  and  does  not  oome 
within  the  purview  of  the  act  of  1887. 
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It  was,  however,  insisted,  with  much  learning  and  abili^ 
by  counsel  for  respondent,  that  defendant  had  waived  the 
question  as  to  whether  a  court  of  equity  could  try  the  title 
to  this  land  by  answering  to  the  merits.  The  complaint 
is  in  the  form  prescribed  by  statute  and  states  facts  suffi- 
cient to  constitute  a  cause  of  suit  under  its  provisions. 
The  answer  tendered  an  issue  on  the  material  aUegations 
of  the  complaint,  which  could  only  be  determined  from 
the  evidence,  and  if  it  appears  from  the  evidence  that  the 
real  dispute  between  the  parties  is  not  cognizable  by  a 
court  of  equity,  the  complaint  should  be  dismissed.  The 
want  of  jurisdiction  did  not  and  could  not  have  appeared 
until  the  evidence  was  taken,  and  therefore  we  fail  to  see 
how  defendant  is  precluded  from  urging  this  question  on 
the  hearing  in  this  court.  When  the  facts  necessary  to 
give  the  court  jurisdiction  are  stated  in  the  complaint  and 
are  denied  by  the  answer,  the  question  of  jurisdiction 
becomes  one  of  fact,  to  be  determined  on  the  hearing,  and 
is  not  waived;  and  where  during  the  progress  of  the  trial 
want  of  jurisdiction  appears,  it  is  the  duty  of  the  court  to 
dismiss  the  bill.     Way  v.  Way,  64  111.  406. 

Having  reached  this  conclusion,  it  is  unnecessary  to 
discuss  the  other  questions  presented  in  the  case,  and  it 
follows  that  plaintiff's  complaint  must  be  dismissed. 
Since  we  have  concluded  that  plaintiff's  remedy  is  at  law 
and  not  in  equity,  his  complaint  wiU  be  dismissed  without 
prejudice. 

pip   5&0|  [Filed  November  8,  IMO.J 
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TMon^Wnmi  RnuLTiMG.— When  Und  la  eonreyed  to  <me  penMm  and  another  pays 
the  eonsldenitioa,  a  reealting  tnut  will  be  presumed  In  favor  of  the  one  i»ayiiif  the 
oonalderatton.  It  ret ta  on  the  equitable  principle  that  the  property  belongB  to  him 
who  aimmoet  the  Boney  to  pay  iot  it. 

BamoL  Btidkmcb— Whkh  Not  Ashimiblb.— Ab  the  tnut  remits  ttom  the  payment  ef 
tiie  eoDsldenaton,  if  the  party  olalminc  to  he  the  beneficial  owner  has  made  no 
payments  he  cannot  show  hy  parel  eridenoe  that  the  pnrehase  was  made  te  his 
benefit,  Ibr  that  may  not  iavotTO  anything  more  than  a  breach  of  a  parol  ^;ree* 
BMBt  to  pnrekase  and  hold  in  trast  far  another. 
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rMUUM't  Kko  N«t  Bb  in  Mowxy.—K  is  B6i  oOTomiat  tkBJb  tb«  pApnvHk  of  t^  «on- 
■idermtloA  be  im  mooey,  bat  k  may  be  made  In  asythtaiK  of  value. 

ftumjMJFTiON  OF  Payment  Whsn  Bbtwken  8traiigbb&— The  fiiiiiiiM|>Heii  that  1^ 
party  paying  ibr  the  property  intended  it  for  bis  own  benefit  iSPnHes  eiHj  wkan  tlb0 
tranBaction  \e  between  strangers,  where  there  is  no  »eral  or  legal  obUgation  reettec 
OB  the  puffchaaer  W  pay  the  oomideration  for  another. 

WiUBi  IMTSHDSD  AS  AN  ADYAiK^BiiEMT.— When  the  porofaaior  takepi  ooiiTeyaBoev  in 
the  name  of  his  wife,  the  rule  is  reversed,  and  equity  raises  the  presuaption  Ibait 
the  poTohase  and  oonveyanoe  was  intended  as  an  advanoement  or  gilt 

OoaCVSYAMCB  TO  WlPK— WHEN  SFPICT  TO  HiNDEB  CRBBITOltS.— If  a  pUTChMer.  tHkW 

a  deed  in  the  name  of  his  wife  for  the  purpose  of  hindering  and  delayi^  his 
ereditors,  and  not  for  the  purpose  of  making  an  advancement,  a  trust  will  ns«Hto 
the  purchaser,  and  the  land  be  liable  for  his  debt 

Conveyances  Without  Ck)M8iDEBATioN.— The  law  enforces  a  careftil  regard  for  the 
rights  of  creditors  against  conveyances  without  consideration  made  by^  party 
largely  indebted,  and  unless  he  makes  provision  for  the  payment  of  his  <Mls  or 
retains  other  property  of  sufficient  value  for  that  purpose,  they  are  of  no  validity  as 
to  such  creditors. 

Whbthbb  Payxbnt  op  thb  Debt  Pubges  the  Fbaud,  Not  Oecidbo.— W]Mtber  a 
party  largely  Indebted  can  put  his  property  in  the  hands  of  another  to  hold  untfl 
he  can  pay  his  debts,  and  when  the  debts  are  so  paid  the  transaction  will  be 
relieved  of  its  Araud,  not  decided. 

Case  arATSD.— Where  a  party,  in  order  to  secure  his  property  against  the  claims  of  his 
creditors,  conveyed  it  to  another  to  hold  unUl  he  could  pay  his  debts,  and  after 
such  debts  were  paid,  directed  it  to  be  conveyed  to  his  wife;  and  sabsequeaUsr 
Joined  with  her  in  a  deed  in  exchanging  said  property  for  other  property  with  C; 
kdd,  that  no  trust  resulted  to  him  in  such  property. 

Appeal  from  Multnomah  county:  E.D.8hattuck,  judge. 

This  is  a  suit  in  equity  brought  by  the  plaintiff  to  quiet 
title  and  to  have  a  trust  declared  in  certain  lands  deseritMd 
and  lying  in  East  Portland  standing  in  the  name  oi  his 
wife,  Elizabeth  Taylor,  now  deceased.  The  pkintiff 
alleges  that  now  and  since  the  sixteenth  day  of  December, 
1869,  he  has  been  the  owner  and  in  possession  of  the  said 
property,  describing  it;  that  on  that  day  he  purohaaed 
and  paid  for  said  described  property  and  had  the  le^al 
title  to  the  same  conveyed  to  his  wife,  Elizabeth  Taylor, 
in  trust  for  himself;  that  she  received  such  title  in  trust 
for  him  and  agreed  to  hold  it  subject  to  plaintiffs  direc- 
tions  and  control,  and  to  convey  the  title  to  hka  wben 
demanded;  and  that  in  case  of  her  decease,  befoie  tbm 
property  was  otherwise  disposed  of,  she  would  leare  a  will 
devising  the  legal  title  to  the  plaintiff;  that  on  the  thir- 
tieth day  of  April,  1882,  the  said  Elisabeth  Taytoar  made 
her  will  devising  said  property  to  the  plaintiff  and  died  on 
that  day,  and  that  the  defendant  claims  an  estate  or  : 
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est  in  said  property  adverse  to  the  plaintijS,  etc.  Tfie 
defendant,  bj  his  answer,  after  denying  the  facts  as 
alleged,  sets  np  affirmatively  (I)  that  tbe  said  Elizabeth 
Taylor  was  seized  in  fee  simple  of  said  lands,  and  that«he 
died  intestate,  leaving  no  heirs  at  law  except  thiee 
daughters,  naming  them,  each  of  whom  inherited  an  undi- 
vided one- third  of  said  property,  etc. ,  and  that  the  defendant, 
by  a  regular  chain  of  conveyances,  has  succeeded  to  the  inter- 
est of  two  of  such  heirs,  and  (2)  that  the  plaintiff  ou^t 
not  to  be  permitted  to  maintain  his  suit  on  account  of 
facts  alleged  to  create  an  estoppel,  etc.  Upon  issue  being 
joined,  the  evidence  was  taken  and  submitted  to  the  court, 
which  being  duly  advised  by  argument,  after  mature 
deliberation  found  that  plaintiff  had  no  right  or  title  in 
the  described  lands,  except  an  estate  by  curtsy,  and 
that  the  said  Elizabeth  Taylor  did  not  hold  the  same  in 
trust  for  plaintiff  nor  subject  to  his  direction  and  control; 
that  she  did  not  make  a  will  devising  the  said  property  to 
the  plaintiff,  but  that  she  was  the  owner  thereof  in  fee 
simple,  and  that  the  defendant  had  succeeded  to  her  right 
in  an  undivided  two-thirds  thereof  subject  to  the  curtsy 
of  the  plaintiff,  and  thereupon  decreed  that  the  plaintiff 
had  no  right,  title  or  interest  therein  except  an  estate 
by  curtsy  for  his  own  life,  and  that  the  defendant  is  the 
owner  in  fee  simple  of  an  undivided  two-thirds  of  said 
land,  subject  to  said  estate  by  curtsy,  etc.  From  this 
decree  the  present  appeal  is  brought. 

A.  L.  Fraaer  and  E,  B.  Williams,  for  Plaintiff. 

B,  KiUm  and  W,  E,  Thomas  for  Defendant. 

LfORD,  J.,  delivered  the  opinion  of  the  court 

The  question  raised  by  this  record  is,  whether  upon  the 
facts  the  wife  of  the  plaintiff  held  the  property  in  dispute 
in  trust  for  him  or  in  her  own  right  as  the  intended  bene- 
ficiary of  it.  Where  one  purchases  an  estate  and  pays 
for  it  and  takes  the  title  in  the  name  of  another,  or  where 
one  purchases  land  with  the  money  of  another  and  takes 
the  title  to  himself,  there  arises  by  operation  of  law  a 
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TBBoUing  trust  in  favor  of  him  whoee  money  paid  for  it 
Ptitrker  v.  NewUt,  18  Or.  274.  It  rests  npon  the  equitable 
princiide  that  the  property  belongs  to  him  who  advances 
the  money  to  pay  for  it,  or  that  the  beneficial  ownership 
follows  the  consideration.  Bnt  as  the  trust  results  from 
the  payment  of  the  consideration,  if  the  party  claiming  to 
be  the  beneficial  owner  has  made  no  payments,  he  cannot 
show  by  parole  evidence  that  the  purchase  was  made  for 
his  benefit,  for  that  might  involve  no  more  than  a  breach 
of  a  parole  contract  to  purchase  and  hold  in  trust  for  him. 
Nor  is  it  essential  that  the  payment  or  the  consideration 
be  in  money,  but  it  may  be  made  in  anything  of  value. 
'*It  is  sufficient,"  said  Wells,  J.,  'if  that  in  fact  whkh 
formed  the  ccmsideration  of  the  deed  moved  from  the  party 
for  whom  the  trust  is  claimed  to  exist,  or  was  furnished  in 
her  behalf  or  on  her  credit  The  trust  results  from  the 
purdiase  and  payment  of  the  consideration  by  or  for  otxfi 
party  and  the  conveyance  of  the  land  to  another.  The 
receipt  of  a  deed  founded  on  such  a  transaction  raises  a 
presumption  that  it  was  taken  for  the  benefit  of  the  party 
supplying  the  consideration."  Blodgett  v.  HUdreth,  108 
Mass.  487.  As  a  consequence,  it  follows  that  a  trust  must 
arise,  if  at  all,  at  the  time  of  the  conveyance,  and  that  the 
money  or  other  consideration  for  the  deed,  which  is  the 
foundation  of  the  trust,  must  tiien  be  paid  or  secured  to  be 
paid.  White  v.  Oarpenlery  2  Paige  Ch.  288.  The  resulting 
trust  must  arise  at  the  time  of  the  purchase,  and  cannot 
be  created  afterwards.  But  the  presumpticHi  that  the 
party  paying  for  the  property  intended  it  for  his  own 
lenefit  applies  only  when  the  transaction  is  between 
strangers,  where  there  is  no  natural  or  legid  obligation 
resting  on  the  purchaser  to  pay  the  consideration  for 
another.  When  the  purchaser  takes  the  conveyance  in 
the  name  of  his  wife  the  sale  is  reversed,  and  equity  raises 
the  presumption  that  the  purdiase  and  conveyance  was 
intended  to  be  an  advancement  or  gift. 

•'Whenever,"  says  Mr.  Pomeroy,  **the  real  purchaser— 
the  one  who  pays  the  price — is  under  a  legal  or  even  a 
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moral  obligattoii  to  mamtain  the  person  in  whose  nasui  tibe 
purchase  is  made,  equity  raises  the  presumption  that  the 
purchase  is  intended  as  an  advancement  or  gift^  and  natroat 
results."  2  Pom.  Eq.  §  1039.  But  if  a  husband purchwes 
an  estate  and  pays  the  consideraticm  thereot  and  proeores 
the  title  to  be  conveyed  to  his  wife  with  the  understanding 
that  she  shall  convey  the  same  to  him  when  demanded, 
she  has  no  such  beneficial  interest  in  the  property  tlkst 
will  in  the  event  of  her  death,  while  holding  the  title  as 
against  the  husband,  descended  to  her  heirs.  It  is  the 
payment  of  the  purchase  money  by  the  husband  that  creates 
the  trust  and  the  agreement  to  so  hold  and  convey  whan 
demanded  may  be  shown  in  evidence  to  rebut  the  pre- 
sumption that  the  property  was  conveyed  to  the  wile  as 
an  advancement.  Cotton  v.  Wood,  25  Iowa,  46.  Again,  if 
the  purchaser  takes  the  deed  in  the  name  of  his  wife  or 
child  for  the  purpose  of  defrauding  or  delaying  his  credit- 
ors, and  not  for  the  purpose  of  making  a  settlement  or 
advancement,  a  trust  will  result  to  the  purehaser  and  the 
land  be  liable  to  his  debts.  OtUhrie  v.  Oardnery  19  Wond. 
414;  Belford  v.  Orane,  1  C.  K  Green,  265,'  When,  however, 
a  party  holding  real  estate  in  his  own  right,  in  order  to 
secure  it  against  the  claims  of  his  creditors,  makes  a  oen- 
veyanceof  it  to  another  without  any  valuable  consideration, 
who  accepts  the  conveyance  upon  a  secret  trust  for  such 
party's  use,  it  is  void  as  to  existing  creditors  and  the  land 
is  liable  for  his.  debts.  Nor  can  a  party  largely  indebted 
give  or  convey  away  his  property  in  disregard  of  the  claims 
of  his  creditors,  and  escape  the  suspicion  that  the  trans- 
action originated  in  fraud.  The  fact  may  be  that  no  fraud 
was  intended,  but  if  they  o]9erated  to  the  prejudice  of  his 
creditors  and  delay  and  hinder  them,  such  conveyance  will 
not  be  upheld  or  allowed  to  defeat  the  payment  of  their 
claims. 

The  law  enforces  a  careful  regard  for  the  rights  of 
creditors  against  conveyances  without  ooosideiatioii,  made 
by  a  party  largely  indebted;  and  unless  he  makes  provis- 
ion for  the  payment  of  his  debts,  or  retains  other  pxoperty 

(1)  84  Am.  Dec.  15K. 
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of  sidlcient  value  for  that  purpose,  they  are  of  no  value 
as  to  them,  and  may  be  set  aside  and  appropriated  to  the 
payment  of  their  claims.  These  principles  are  elementary 
and  the  justice  of  them  so  obvious  that  no  citations  are 
nece^ary  to  sustain  them. 

Turning  now  to  the  evidence,  it  only  remains  to  apply 
these  principles  to  it  and  declare  the  result.  For  con- 
venience, it  may  he  best  first  to  briefly  trace  the  line  of 
conveyance  to  the  property  in  dispute.  The  plaintiff  was 
the  owner  of  a  tract  of  land  upon  Suavie^s  island,  the 
greater  part  of  which  he  and  his  wife  conveyed  to  one 
Nelson  Hoyt;  that  shortly  thereafter,  by  direction  of  the 
plaintiff,  Hoyt  conveyed  the  same  to  the  wife  of  the 
plaintiff,  and  that  in  the  year  ensuing  the  plaintiff  and  his 
wife  exchanged  this  land  for  the  land  in  dispute.  Taking 
these  transactions  separately,  the  testimony  shows  that  in 
the  month  of  January,  1868,  the  plaintiff  being  in  debt  and 
fearing  that  his  creditors  would  subject  his  property  to  its 
pajrment,  conveyed  to  one  Nelson  Hoyt  120  of  160  acres  of 
land  that  he  owned  on  Suavie's  island,  and  that  the  said 
Hoyt  accepted  the  conveyance  upon  a  secret  trust  for  the 
plaintiff's  use.  This  trust,  the  testimony  of  the  plaintiff 
shows,  was  to  hold  it  for  him  untQ  he  could  raise  the 
money  to  pay  his  debts.  Shortly  thereafter  he  directed 
Hoyt  to  convey  this  land  to  his  wife,  Elizabeth  Taylor, 
not,  however,  as  the  plaintiff  claims,  until  he  had  fully 
paid  his  creditors.  But  the  only  proof  of  such  payment 
is  the  declaration  of  the  plaintiff.  Hoyt  says  that  when 
he  conveyed  at  the  plaintiff's  request  the  property  to  his 
wife,  ''the  plaintiff  said  he  had  paid  up  his  debts."  No 
receipts  or  vouchers  or  other  evidence  of  payment  were 
offered  to  establish  this  important  fact,  nor  was  any 
creditor  called  to  show  that  he  had  received  payment  for 
his  debt.  But  on  the  other  hand,  there  was  the  testimony 
of  one  of  the  creditors,  produced  by  the  defense,  tending 
to  show  that  his  debt  was  not  paid  at  the  time  Hoyt  con- 
veyed this  property  to  ESizabeth  Taylor.  If  that  were 
true,  the  original  transaction  was  not  pui^^ed  of  its  fravd. 
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and  Elizabeth  Taylor  took  the  pro;>erty  subject  to  the 
debts  of  the  plaintiff's  creditors.  It  may  be  true  that  Uie 
motive  that  induced  the  transfer  of  the  property  to  Hoyt 
was  not  fraudulently  intended,  but  it  is  not  questioned 
that  it  did  not  operate  to  the  prejudice  of  the  cred- 
itors of  the  plaintiff,  only  that  when  the  same  prop- 
erty was  conveyed  by  Hoyt  to  his  wife  that  the  debts  of 
his  creditors  had  been  paid.  The  law  is  plain  that  a  per- 
son indebted  cannot  convey  his  property  to  another 
without  consideration,  unless  some  provision  is  made  for 
the  payment  of  his  creditors,  without  the  transaction 
being  regarded  as  fraudulent. 

As  between  the  plaintiff  and  his  creditors,  the  convey- 
ance from  him  to  Hoyt  was  void,  and  as  between  plaintiff 
and  Hoyt  equity  would  have  refused  its  aid  to  the  plaintiff 
to  reclaim  his  property  from  him.  And  the  arepiment  of 
counsel  concedes  that  if  the  debts  were  not  paid  when 
Hoyt  at  his  request  conveyed  the  property  to  his  wife,  the 
original  transaction  was  not  purged  of  its  fraud  and  the 
land  went  into  her  hands  with  that  fraud  still  clinging  to 
it  and  liable  for  her  husband's  debts.  Whether  a  party 
largely  indebted  cau  put  his  property  in  the  hands  of 
another  to  put  it  out  of  the  reach  of  his  creditors,  and  to 
hold  until  he  can  pay  such  debts,  and  then  if  he  is  fortu- 
nate enough  to  succeed  in  paying  them,  claim  that  the 
transaction  is  purged  of  its  fraud,  we  do  not  nor  is  it  nec- 
essary for  us  to  decide.  But  for  the  purposes  of  this  case 
we  may  assume  the  correctness  of  the  argument  that  the 
debts  were  paid  when  Hoyt  conveyed  to  Mrs.  Taylor,  and 
the  original  transaction  was  purged  of  its  fraud,  so  that 
when  she  took  the  deed  for  it  the  property  stood  free  from 
all  fraudulent  impediments.  What  then?  As  the  case  now 
stands,  Hoyt  was  merely  an  intervening  trustee  for  the 
plaintiff  to  convey  his  property  to  his  wife.  In  effect,  the 
transaction  was  the  same  as  if  the  deed  had  been  made 
directly  from  the  plaintiff  to  his  wife.  Here  no  consider- 
ation was  paid  to  Hoyt  who  conveyed  to  the  wita  The 
plaintiff  conveyed  by  deed  to  Hoyt  and  Hoyt  conveyed  by 
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deed  to  plaintiffs  wife.  No  money  or  other  valuable  con- 
sideration passed.  The  plaintiff  was  not  a  purchaser  noi 
Hoyt  a  seller.  It  was  the  plaintiff's  conveyance  through 
Hoyt  to  his  wife.  There  is  no  evidence  nor  is  it  alleged 
or  claimed  that  there  was  any  understanding  that  Mrs. 
Taylor  was  to  hold  this  property  subject  to  the  control  of 
her  husband.  The  testimony  of  Hoyt  is  explicit  that 
nothing  was  said  at  the  time  of  that  conveyance  except 
that  the  plaintiff  requested  him  to  deed  the  property  to  his 
wife.  It  is  difficult  to  understand  how  the  equitable  prin- 
ciple that  when  land  is  conveyed  to  one  person  and  another 
pays  the  consideration,  a  resulting  trust  will  be  presumed 
in  favor  of  the  one  paying  the  consideration  upon  such 
facts.  The  trust  is  based  upon  the  fact  of  the  payment 
of  the  purchase  money  by  the  husband  for  the  property; 
and  as  we  have  already  shown,  no  consideration  was  paid 
to  Hoyt  who  conveyed  to  the  wife  nor  was  the  plaintiff  a 
purchaser  nor  Hoyt  a  seller.  The  plaintiff  simply  con- 
veyed his  property  through  Hoyt  to  his  wife.  It  was  his 
conveyjtfice  through  Hoyt.  The  equitable  principle  that 
a  resulting  trust  will  be  presumed  in  favor  of  the  one  pay- 
ing the  consideration,  is  not  applicable  to  such  facts. 
This  is  not  a  transaction  of  that  kind.  Nor  can  it  apply 
for  another  reason,  namely,  that  the  presumption  of  a 
resulting  trust  in  favor  of  him  who  supplies  the  consider- 
ation only  applies  between  strangers,  and  has  no  applica- 
tion where  a  family  relation  exists,  and  there  is  no  moral 
or  legal  obligation  for  tlie  purchaser  to  pay  the  consider- 
ation. When  the  purchaser  takes  the  conveyance  in  the 
name  of  his  wife,  for  whom  he  is  under  a  legal  obliga- 
tion to  provide,  the  rule  is  reversed  in  the  application, 
and  between  such  parties  the  presumption  is  that  the  pay- 
ment by  the  husband  was  intended  as  an  advancement  or 
gift. 

A  man  cannot  give  away  his  property  today  and  take  it 
back  tomorrow;  and  if  he  makes  his  wife  the  owner  the 
BMne  result  follows,  and  he  must  abide  by  her  ownership. 
As  we  have  shown,  the  authorities  to  this  point  speak 
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without  a  dissentient  voice.  It  results  that  the  convey- 
ance of  the  Sauvie's  island  property  to  the  wife  made  her 
the  owner  of  it,  and  the  plaintiff  must  abide  by  that  owner- 
ship. Yet  the  plaintiff  claims  that  when  he  and  his  wife 
joined  in  a  deed  of  this  property,  containing  120  acres,  and 
40  acres  belonging  to  him,  to  one  Clark,  in  exchange  for 
the  Blast  Portland  property,  the  property  in  dispute  which 
Clark  deeded  to  his  wife,  he  purchased  and  paid  for  the 
property  in  dispute,  and  that  at  the  time  of  such  convey- 
ance to  his  wife  she  agreed  to  hold  it  subject  to  his 
direction  and  control,  and  that  in  the  event  she  should  die 
before  him  she  was  to  will  it  to  him,  and  that  in  accordance 
with  such  agreement  just  before  her  death  she  made  a  will 
pf  it  to  him,  although  it  was  void  by  reason  of  an  omission 
to  name  any  of  the  children  in  the  will.  This  proceeds 
upon  the  theory  that  the  plaintiff  paid  the  consideration 
money  or  that  it  was  his  property  that  constituted  the 
consideration  for  the  property  in  dispute  at  the  time  of  its 
conveyance  to  his  wife,  when  the  fact  is  that  the  great  part 
of  the  consideration  was  composed  of  her  property,  and 
only  a  small  part — 40  acres — was  composed  of  his  property. 
Of  what  value  this  40  acres  was.  there  is  no  evidence,  but 
presumably  it  is  of  very  little  value  as  it  was  not  regarded 
of  sufficient  consequence  to  be  included  in  the  conveyance 
of  Hoy  t  to  protect  it  against  the  claims  of  his  creditors,  so 
that  the  pro  rata  part  of  the  consideration  be  paid  for  the 
property  in  dispute  is  not  ascertainable.  That  there  is 
some  testimony  tending  to  show  that  his  wife  recognized 
the  property  in  dispute  as  belonging  to  him,  may  be 
admitted,  although  there  is  some  other  evidence  in  contra- 
diction of  it.  Hoyt  says  that  once  when  Mrs.  Taylor  was 
at  his  house  she  remarked  that  if  she  died  before  the 
plaintiff,  she  intended  to  will  the  property  to  him;  that  die 
wanted  him  to  have  it  This  referred  to  the  property  in 
dispute,  but  there  is  nothing  in  this  inconsistent  with  her 
ownership.  So,  too,  McNulty  says  that  in  1879,  after  Ahe 
had  had  the  property  in  dispute  about  ten  years,  in  a  con- 
versation in  which  she  claimed  the  property  ani9  ^*^r 
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husband  disputed  it,  she  afterwards  said  she  was  only 
joking. 

It  is  haardly  necessary  to  consider  this  in  the  view  we 
take  of  the  facts.  A  trust  arising  by  operation  of  law 
must  arise  at  the  time  of  the  transaction,  and  cannot  be 
created  afterwards.  As  Chancellor  Kent  said:  **The  trust 
must  have  been  coeval  with  the  deeds,  or  it  cannot  exist 
at  all."  Botsford  v.  Burr,  2  John.  Ch.  405.  It  must  result 
from  the  original  transaction  at  the  time  it  takes  place  and 
cannot  be  misled  and  confounded  with  any  subsequent 
dealings.  A  trust  must  have  been  impressed  upon  the 
Sauvie's  island  property  at  the  time  it  was  conveyed  by 
Hoy t  to  Mrs.  Taylor  by  oi)eration  of  law  to  affect  the  prop- 
erty in  controversy.  If  no  trust  was  created  at  that  time, 
but  she  took  the  property  as  her  own,  that  ownership 
remains  until  she  legally  transfers  or  disposes  of  it  We 
have  shown  that  in  any  view  that  transaction  must  be 
regarded  as  a  conveyance  to  the  wife,  conferring  upon  her 
the  ownership  of  that  property;  that  no  trust  attached  to 
it  by  implication  of  law  at  the  time  Hoyt  transferred  it  to 
her. 

Now  as  that  property — the  proi)erty  belonging  to  Mrs. 
Taylor — constituted  the  main  consideration  for  the  property 
in  dispute,  and  the  deed  was  taken  in  her  name,  no  trust 
•ould  result  and  the  property  become  her  own.  The  whole 
foundation  of  a  resulting  trust  is  the  payment  of  the  pur- 
chase money,  which  must  be  clearly  and  satisfactorily 
established.  As  this  was  not  paid  by  the  plaintiff,  but  l^ 
his  wife,  no  trust  could  result  to  him,  and  the  bill  should 
have  been  dismissed.  This  view  renders  it  unnecessary 
to  consider  some  other  aspects  of  the  case  or  to  ezpresB 
any  opinion  concerning  the  same. 

The  bill  is  dimnissed,  aad  it  is  so  ordered. 
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iL-^  ▼.  iMis,  40c.  m,  appsxyved. 

^  1^1  EfniHcii  GeiifiUBHCT  or.— Where  it  is  elaimed  lines  and  mooumenta  do  not  agree 
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Jwj  and  to  place  hcyond  qoesdoQ  the  actual  kwation  of  the  ttnes  or  i 

Appsal.  from  Multnomah  county:  E.D.  Shattuck,  judge. 

This  is  a  6«4  brought  under  the  statute  of  1887  (Hill's 
Code,  g§  506,  510,)  by  the  resi)ondents  and  against  J.  R. 
Brigham,  A.  D.  Tufts,  Henry  Fleckenstein,  S.  Jvlian 
Mayer,  David  Cole,  D.  Cavanaugh,  Peter  Esser,  Mairy 
Soderstrand  and  the  city  of  Portland,  to  settle  a  disputed 
boundary  between  tite  King  and  Lownsdale  donation  land 
claims  in  Mnitnomah  county,  Oregon.  The  complaimt  b 
in  the  us«al  form,  averring :  '  'That  the  said  boundary  line 
between  ^e  lands  aforesaid  is  as  follows,  to  wit:  Com- 
iDencing  at  a  pomt  in  the  east  boundary  line  of  the  Amos 
N.  King  donation  land  claim,  which  point  is  the  norOi- 
westconMtt*ef  theW.  W.  Chapman  donation  land  claim,  and 
also  the  southwest  comer  of  the  D.  H.  Lownsdale  donation 
laad  (dahn  (this  comer  was  marked  by  a  stone  monumeiil}, 
thenoe-  northedy  along  the  east  boundary  line  of  the  Aaaoe 
K.  Kingdonatmi  land  claim  to  a  point  wlkch  is  mnety-three 
(9$)  feet  easterly,  measured  along  the  south  boundary 
Hne  of  B  street  in  said  city,  from  a  point  wtiere  the  sooth 
boundary  line  of  said  B  street  is  intersected  by  the  west 
boundary  line  of  Fourteenth  street  in  said  city,  as 
extended  by  the  comnon  council  of  said  city  of  Forttend, 
eouaty  of  Multnomah  and  State  of  Oregon,  said  line  being 
the  easterly  boundary  line  of  the  said  plaintiffs  land  and 
tiie  westerly  boundary  line  of  the  defendant's  IsxkL  " 

Tl»>  separate  answers  of  each  of  the  defendants,  ezoqpt 
the  iAty  of  Portiand,  are  substantially  the  same  and  deny 
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that  the  boundary  line  commences  on  the  east  boundary 
Ime  of  the  Amos  N.  King  donation  land  claim,  other  than 
as  hereinafter  set  forth,  or  that  said  point  is  the  northwest 
comer  of  the  W.  W.  Chapman  and  D.  H.  Lownsdale  dona- 
tion land  claims,  or  that  said  line  runs  thence  northerly 
alon^  the  east  boundary  line  of  the  Amos  N.  King  dona- 
tion claim  to  a  point  which  is  93  feet  easterly,  measured 
along  the  south  boundary  line  of  B  street  from  a  point 
where  said  B  street  is  intersected  by  the  west  boundary 
line  of  Fourteenth  street,  as  alleged  by  plaintiff,  or  that 
said  line  is  the  easterly  boundary  line  of  plaintiff's  lands 
or  the  westerly  boundary  line  of  the  lands  belonging  to 
these  defendants.  These  defendants,  further  answering, 
aUege  '^that  the  true  and  correct  east  boundary  line  of  the 
A.  N.  King  donation  land  claim,  as  established  by  the 
proper  ofGicers  of  the  United  States  to  said  King,  com- 
mences at  a  point  on  the  base  line,  which  is  three  chains 
east  of  the  southwest  corner  of  the  southwest  quarter  of 
section  33,  township  1  north,  of  range  1  east  of  the 
Willamette  meridian,  and  running  thence  north  20""  15^  east 
20.60  chains  to  a  point  near  and  intersecting  the  south  line 
of  B  street,  as  now  laid  out  and  existing  in  said  city  of 
Portland,  county  of  Multnomah  and  State  of  Oregon;  and 
that  the  southwest  corner  of  the  donation  land  claim  of 
said  D.  H.  Lownsdale  and  Nancy  Lownsdale,  as  estab- 
lished by  the  officers  of  the  government  of  tiie  United 
States  and  patented  to  them,  commences  at  a  point  on  said 
line  last  described  north  20''  15^  east  and  6.15  chains  dis- 
tant from  the  said  commencement  point  of  said  King's 
donation  land  claim;  thence  running  north  20''  15^  east 
14.46  chaijis  intersecting  and  near  the  south  boundary  of 
said  B  street,  and  distant  in  a  westerly  direction  from  thfe 
west  line  of  Fourteenth  street,  as  originally  laid  out,  77 
feet,  more  or  less,  to  the  said  east  line  of  King's  donation 
land  claim  and  the  west  boundary  line  of  said  Lownsdale 
donation  land  claim  as  herein  set  forth.  And  for  a  further 
atti¥Fer,  these  defendants  plead  adverse  possefision  for 
than  i»n  years. 

XDL  Om.^3B. 
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The  reply  denies  the  new  matter  set  up  in  the  answer, 
inolading  the  adrerse  possession  of  the  defendants. 

T^  answer  of  the  city  of  Portland,  after  denying  and 
alleging  substantially  the  same  facts  concerning  the  true 
boundary  as  in  the  answer  of  the  other  defendants,  alleges 
that  there  is  a  public  street  through  the  lands  of  defend- 
ants Brigham  and  Tufts. 

The  cause  was  referred  to  a  referee  to  report  the  testi- 
mony and  conclusions  of  fact  and  law;  and  on  the  coming 
in  of  his  report,  the  court  below  modified  the  same  and 
found  ''that  the  eastern  boundary  line  of  the  donation  land 
claim  of  Amos  N.  King  and  the  western  boundary  line  of 
the  donation  land  claim  of  Daniel  H.  and  Nancy  Lowns- 
dale,  as  originally  run,  is  a  line  commencing  at  the  stone 
monument  at  the  northwest  corner  of  the  donation  land 
claim  of  W.  W.  Chapman,  which  is  also  the  southwest 
comer  of  the  donation  land  claim  of  Daniel  H.  and  Nancy 
Lownsdale;  and  thence  running  northerly  on  a  line  north 

degrees  east  to  a  point  in  the  south  line  of  John  H. 

Couch  donation  land  claim,  which  is  seventy  (70)  feet  from 
the  west  line  of  Fourteenth  street  in  the  city  of  Portland, 
Oregon,  sometimes  called  *01d  Fourteenth  street'"  The 
court  also  found  that  by  reason  of  adverse  possession  of 
the  plaintiff  Amos  N.  King,  as  found  by  the  referee,  he, 
said  Amos  N.  King,  is  the  owner  in  fee  simple  of  all  the 
lands  described  in  the  complaint  which  lie  north  of  the 
south  line  of  Morrison  street,  if  extended  westerly,  and 
west  of  a  line  running  north  20^  15'  east  from  the  stone 
monument  at  the  northwest  corner  of  the  W.  W.  Chapman 
claim  to  the  south  line  of  the  John  H.  Couch  donation  land 
claim,  where  there  is  an  iron  post  set  by  C.  W.  Burrage. 
A  decree  was  entered  against  the  city  of  Portland,  ad- 
judging that  Morrison  street  does  not  extend  further  west 
than  the  west  line  of  Fourteenth  street.  A  decree  was  then 
entered  establishing  the  line  between  plaintiffs  and  de- 
fendants Cole,  Cavanaugh,  Soderstrand  and  Esser  as  one 
running  from  the  stone  monument  at  the  southwest  comer 
of  the  Lownsdale  claim  to  a  point  in  the  south  Une  of  the 
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Couch  claim,  which  is  70  feet  west  of  the  west  line  of  Old 
Fourteenth  street,  and  between  plaintiffs  and  defendants 
Brigham  and  Tufts  as  a  line  running  from  the  stone  mon- 
ument at  the  northwest  comer  of  the  Chapman  claim  north 
30^  15'  east  to  the  iron  post  set  by  C.  W.  Burrage  in  the 
south  line  of  the  Couch  claim.  Prom  this  decree,  the 
defendants  Brigham,  Tufts  and  Cole  appeal.  The  facts 
sufficiently  appear  in  the  opinion. 

jB.  d^  E.  B.  Williams  and  C,  ff.  Oarey,  for  Appellants. 

Killin,  Starr  S  Thomas  and  Mordavd  db  Masters^  for 
Respondents. 

Bean,  J.,  delivered  the  opinion  of  the  court. 

The  matter  sought  to  be  established  in  this  suit  is  the 
true  location  of  the  boundary  line  between  the  donation 
land  claims  of  A.  N.  King  and  Daniel  H.  Lownsdale  in 
Multnomah  county,  Oregon.  In  March,  1852,  King, 
Lownsdale,  and  W.  W.  Chapman  filed  upon  adjoining 
donation  claims  on  what  was  then  unsarveyed  public  lands. 
The  initial  point  of  the  King  and  Chapman  claims,  as 
stated  in  the  notifications  of  the  respective  parties,  is  the 
same,  being  8.00  chains  east  of  the  southeast  corner  of 
the  southwest  one-fourth  of  section  33,  township  1  north, 
range  1  east.  According  to  the  calls  of  the  notification, 
certificates,  field  notes  and  patent  of  the  King  claim,  this 
boundary  line  runs  from  the  initial  point  north  20^  15'  east 
20.60  chains,  this  line  being  the  one  in  dispute  in  this  case. 
The  Chapman  claim  from  the  initial  point,  according  to 
Ifce  notification,  runs  north  20^,  15'  north  6.15  chains;  but 
the  initial  point  as  mentioned  in  the  field  notes  of  the 
survey,  and  in  the  certificate  of  the  Chapman  claim,  is 
.04  chains  further  east  than  as  stated  in  the  notification, 
and  the  course  as  given  in  the  field  notes  and  certificate  is 
north  20^  45'  east,  in  place  of  north  20^  15'  east,  as  given 
in  the  notification.  The  Lownsdale  claim  is  what  is  known 
as  a  legal  subdivision  claim.  The  original  plat  map  of  the 
survey  of  the  claims  of  King,  Chapman,  and  Lownsdale, 
as  approved  by  the  surveyor-general,  shows  the 
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boundary  line  of  the  King  claim  and  western  boundary 
line  of  the  Chapman  and  Liownsdale  claims  to  be  a  com- 
mon line,  and  the  southeast  corner  6t  the  King  claim  to 
be  the  southwest  comer  of  the  Chapman  claim,  and  the 
northwest  comer  of  the  Chapman  claim  to  be  the  south- 
west comer  of  the  Lownsdale  claim;  but  the  field  notes  of 
the  survey  of  these  claims,  as  made  by  the  United  States 
deputy  surveyor,  do  not  mention  or  refer  to  any  point  or 
monument  as  common  to  the  respective  claims  or  as  com- 
mon to  any  of  them.  There  are  stone  monuments  at  the 
southeast  comer  of  the  King  claim  and  the  northwest 
corner  of  the  Chapman  claim  which  are  conceded  in  this 
case  to  have  been  located  at  the  place  designated  by  the 
government  surveyor  as  the  original  comers  of  these 
claims.  There  is  no  dispute  in  this  case  as  to  the  correct 
location  of  the  original  initial  point  of  the  King  claim  on 
the  base  line.  It  is  also  conceded  by  plaintiffs  that  a  line 
projected  from  the  initial  point  of  the  King  claim  and 
running  thence  north  2(P  15'  east  20.60  chains,  the  course 
and  distance  according  to  the  calls  in  the  notification, 
certificate,  field  notes  and  patent  of  the  claim,  will  inter- 
sect the  southern  boundary  line  of  the  Couch  claim  about 
seventy-five  feet  westerly  from  the  western  boundary  line 
of  Fourteenth  street,  sometimes  called  ''Old  Fourteenth 
street."  This  is  the  line  defendants  claim  to  be  the  true 
boundary  line  between  the  King  and  Lownsdale  claims, 
and,  therefore,  it  will  be  observed  that  plaintiff  admit 
at  the  outset  of  this  case  that  the  line  defendants  are  oon- 
ten4ing  for  is  the  correct  line  as  called  for  by  the  course 
and  distance  given  in  the  notification,  certificate,  field 
notes  and  patent  of  the  King  claim;  but  they  seek  to  avoid 
the  force  of  this  fact,  by  claiming  (1)  that  since  the  King, 
Chapman,  and  Lownsdale  claims  are  or  were  intended  to 
be  adjoining  claims  and  to  have  a  common  division  line, 
that  the  true  boundary  line  between  them  should  be 
extended  from  the  southeast  comer  of  the  King  claim 
through  the  northwest  corner  of  the  Chapman  claim  to 
the  intersection  with  the  Couch  claim  at  the  point  on  B 
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street  where  there  is  an  iron  rod,  set  by  C.  W.  Burrage; 
(2)  that  the  location  of  the  original  northeast  course  of 
the  King  claim  by  the  deputy  United  States  surveyor  has 
been  established  by  the  evidence  and  should  control  over 
courses  and  distances,  this  comer  being,  as  plaintiffs 
claim,  at  the  point  in  B  street  where  the  iron  rod  is  located; 
and  (3)  that  a  line  extended  east  from  the  located  corner 
of  the  King  claim,  being  the  southwest  comer  of  the 
Couch  claim,  and  in  this  case  known  as  the  comer  under 
Judge  Stearns'  house,  according  to  the  course  and  distance 
given  the  field  notes  of  the  King  claim,  will  establish  the 
southeast  comer  of  the  claim  at  the  x>oint  in  B  street 
where  the  iron  rod  before  referred  to  is  located.  These 
claims  we  will  notice  in  the  orders  claimed: 

1.  The  southeast  comer  of  the  King  claim  is  the  last 
corner  established  by  the  government  surveyor  in  running 
the  exterior  lines  of  the  claim.  The  field  notes  show  the 
claim  was  surveyed  by  commencing  at  the  initial  point 
in  the  base  line  and  running  thence  north  2(P  15  east 
20.60  chains,  and  so  on  around  the  claim  to  the  southeast 
corner,  and  thence  a  certain  course  and  distance  to  the 
place  of  beginning.  There  is  no  reason  shown  in  this  case 
why  this  comer  is  any  more  nearly  correct  than  any  other 
known  comer  of  the  claim,  and  certainly  no  sufficient 
reason  was  suggested  by  counsel  why  it  should  prevail 
over  the  known  initial  point  of  the  survey,  and  we  have 
been  unable  to  find  any.  The  claim  that  the  northwest 
comer  of  the  Chapman  donation  should  govern  in  the 
location  of  the  line  in  dispute  may  be  disposed  of  by  say- 
ing that  such  corner  is  nowhere  mentioned  or  referred  to 
in  the  courses  or  distances  given  in  the  field  notes, 
notifications,  certificate  or  patent  of  the  King  claim,  nor 
mentioned  as  one  of  the  calls  in  the  description  of  such 
claim;  and  besides,  the  field  notes  of  the  Chapman  claim 
show  that  the  initial  point  of  the  claim  is  four  links  ea«t 
of  the  initial  point  of  the  King  claim,  and  the  coarse  is  80^ 
east  of  the  comer  of  the  King  survey,  so  that  aoeoiding 
to  the  field  notes  of  the  two  claims,  the  northwest  comer 
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of  the  Chapman  donation  must  necessarily  be  east  of  the 
line  of  the  King  claim  in  dispute  in  this  case,  and  any  line 
extended  from  or  through  this  comer  cannot  be  the  true 
east  boundary  line  of  the  King  claim. 

2.  The  law  is  well  settled  in  this  State  that  the  actual 
location  of  the  lines  and  monuments  on  the  ground  will 
control  over  courses  and  distances,  and  if  such  monuments 
can  be  ascertained  the  courses  and  distances  must  give 
way.  Baymond  v.  Coffey,  5  Or.  132;  Goodman  v.  Myricky  5 
Or.  65;  Lewis  v.  Lewis,  4  Or.  178.  The  initial  point  of  the 
King  claim  being  undisputed,  if  the  monument  at  the 
northeast  comer  of  the  claim  as  actually  located  can  be 
ascertained,  the  boundary  line  in  dispute  will  be  astraight 
line  from  the  initial  point  to  such  corner.  Mr.  King,  one 
of  the  plaintiffs,  is  the  only  witness  who  undertakes  to 
testify  of  his  own  knowledge  concerning  the  actual  loca- 
tion of  this  comer.  He  says  that  he  saw  Leland,  the  deputy 
United  States  surveyor,  who  surveyed  his  claim,  set  a 
post  at  the  northeast  comer  thereof  in  1859  or  1860,  but 
that  he  cannot  tell  what  became  of  the  post  or  how  long  it 
remained,  but  thinks  at  least  two  years;  that  afterwards 
he  fenced  in  a  small  field,  the  east  line  of  which  was  on  the 
line  as  surveyed  by  Leland,  but  he  would  not  be  positive 
whether  he  built  the  fence  while  the  stake  was  there  or 
not,  but  the  witness  tree  was  there.  ''Too  long  ago;  can't 
tell  when  he  fenced  it,  but  the  fence  stood  over  twenty 
years  and  until  new  Fourteenth-street  bridge  was  built. 
The  fence  was  thirty  or  forty  feet  from  the  post  and  a 
little  east  of  it.  And  the  north  end  of  the  fence  was  thirty 
or  forty  feet  from  the  east  end  of  the  bridge.  Think  the 
fence  did  not  run  quite  up  to  the  post  There  was  a  pretty 
steep  bank  there — a  kind  of  cove.  It  might  be  ten  or 
fifteen  feet  from  the  post  to  the  end  of  the  f enca  The 
fence  run  southerly  something  over  two  blocks,  a  block 
and  a  half.     I  would  not  be  positive  in  this." 

Mr.  E.  J.  Jeffrey  testifies  that  King  pointed  out  the  stake 
to  him  some  twenty -one  or  twenty- two  years  ago.  ''My 
memory  is  that  it  was  a  wooden  stake;  nothing  pecullw 
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about  it  that  I  can  remember.  B  street  has  since  been 
filled.  This  street  has  been  filled  over  sixteen  years,  I 
think.  Saw  old  fence  supposed  to  be  on  the  line*  This 
fence  was  built  in  1868  or  1869  and  remained  until  new 
Fourteenth-street  bridge  was  built  in  1883.  The  stake 
pcHnted  out  to  me  by  King  was  nearly  thirty  feet  east  of 
new  Fourteenth-street  bridga  The  fence  ran  nearly  par- 
allel with  the  fence  then  and  now  standing  west  of  the 
property  claimed  by  Cavanaugh,  Soderstrand  and  Brig- 
ham  and  Tufts.  Don't  understand  the  post  I  mentioned  as 
the  post  to  designate  a  comer  of  the  King  claim,  with 
reference  to  the  compromise  line  with  Couch.  All  I  know 
about  it  being  the  northeast  comer  in  B  street  is  what 
Mr.  King  told  me." 

J.  Ei.  Oliver,  another  witness  for  pl^ntiffs,  says  that 
prior  to  the  baJding  of  the  new  Fourteenth-street  bridge, 
there  was  an  old  fence  that  ran  along.  *  *To  the  best  of  my 
recollection,  it  started  off  the  hill  at  this  side  of  the  gulch, 
about  the  end  of  the  bridge  in  the  south  side;  run  north 
and  would  intersect  B  street  about  thirty  feet  east  of 
Fourteenth-street  bridge.  That  is  as  near  as  I  can  come 
to  it,  to  the  best  of  my  recollection;  everything  has 
changed  so.  In  some  respects  things  have  changed  so  in 
l^at  neighborhood  during  the  last  fifteen  years  that  my 
memory  is  very  indistinct  in  regard  to  location;  in  other 
it  is  not  Don't  know  where  the  King  east  line  is  other 
than  what  Mr.  King  told  me." 

This  is  substantially  all  the  testimony  of  plaintiffs  as  to 
the  actual  location  of  the  northeast  comer  of  the  King 
daim.  On  the  part  of  the  defendant,  W.  S.  Chapman  tes- 
tifies that  while  he  was  city  surveyor  from  July,  1872,  to 
July,  1874,  he  ran  the  east  line  of  the  King  claim,  com- 
mencing at  the  initial  point  and  running  on  the  course  and 
f<Mr  the  distance  called  for  in  the  original  field  notes  of  the 
survey,  and  that  the  line  so  run  would  bring  the  corner 
about  fifteen  or  twenty  feet  north  of  the  south  line  of  B 
street  and  between  seventy  and  eighty  feet  west  of  the 
WMt  line  of  old  Fourteenth  street,  and  he  thinks  about 
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fifteen  or  twenty  feet  west  of  the  east  line  of  new  Four- 
teenth street  Being  asked  if  he  discovered  any  post  or 
witness  tree  in  what  is  now  new  Fourteenth  street  in  the 
north  line  of  the  King  and  south  line  of  the  C!ouch  claim, 
he  says:  ''I  started  from  King's  initial  point  and  ran  the 
course  aiid  distance  which  brought  me  to  what  ought  to  be 
his  northeast  comer.  I  then  looked  about  for  the  witness 
tree  called  for  in  the  notes.  This  I  found,  it  having  been 
blown  over,  falling  northward;  about  one-half  of  the  large 
roots  on  the  main  side  of  the  tree  being  in  the  ground  and 
still  connected  with  the  trunk  of  the  tree,  about  thirty 
feet  of  which  was  still  in  tact,  the  balance  of  the  tree  hav- 
ing been  cut  up  and  hauled  away.  On  this  tree,  on  the 
under  side  thereof  and  a  quarter  of  the  Way  from  the 
under  side,  from^the  middle  of  tiie  under  side,  to  the  mid- 
dle of  the  west  side  of  the  tree  I  discovered  the  letters 
•C  51. '  I  should  now  think  that  that  tree  was  fully  thirty- 
six  inches  in  diameter  at  the  time  I  speak  of.  I  made 
allowance  by  careful  measurement  so  as  to  get  the  posi- 
tion of  the  bearing  tree  when  it  was  standing  erect.  Then 
I  laid  off  the  course  and  measured  the  distance  stated  in 
the  field  notes,  and  at  such  distance  set  a  post  for  the  true 
northeast  comer  of  the  A.  N.  King  donation  land  claim. 
I  then  ran  the  west  line  of  old  Fourteenth  street  and  took 
the  distance  from  the  west  line  of  old  Fourteenth  street  to 
this  comer  as  set  by  me,  which  distance  I  found  to  be 
seventy  feet." 

This  comer  claimed  to  have  been  found  by  Chapman 
corresponds  with  the  description  of  this  line  as  found  in 
the  field  notes  of  the  King  survey.  It  appears  from  the 
testimony  that  soon  after  the  Chapman  survey,  the  old 
fence  referred  to  by  King,  Jeffrey  and  Oliver  was  torn 
down  and  has  never  been  replaced,  and  that  parties  owning 
property  south  of  where  the  old  fence  stood  moved  their 
fences  on  to  the  line  as  surveyed  by  Chapman  and  have 
maintained  them  there  ever  since;  and  as  far  as  the  evi- 
dence in  this  case  shows,  without  objection  from  King; 
and  further,  the  testimony  of  Tufts  and  Mayer,  who  were 


Not.  189a]    Ejno  st  aju  t;.  Briqham  et  al. 

OpIvdMi  of  the  Ooart— Bean.  J, 

desirous  of  purchasing  property  along  what  is  now  the 
disputed  line,  tends  to  show  that  Mr.  King  did  not  claim 
that  his  line  extended  east  of  the  line  as  run  by  Chapman. 
While  the  rule  of  law  is  as  heretofore  stated,  that  actual 
location  of  the  lines  and  monuments  on  the  ground  will 
control  over  courses  and  distances,  we  thiuk  that  where  it 
is  claimed  that  such  lines  and  monuments  do  not  agree 
with  the  courses  and  distances,  the  evidence  of  their  actual 
location  should  be  so  clear  and  satisfactory  as  to  establish 
that  fact  to  the  entire  satisfaction  of  the  court  and  to  place 
beyond  question  the  actual  location  of  the  line  or  monu- 
ment In  this  case,  after  a  careful  examination  of  the 
evidence,  we  are  not  satisfied  that  the  actual  location  of 
the  comer  as  claimed  by  King  has  been  proven  by  that 
clear  and  satisfactory  testimony  the  imperative  require- 
ments of  the  law  demands.  The  stake  only  stood  for 
about  two  years;  no  effort  was  made  to  preserve  it;  and 
the  fence  by  which  it  is  sought  to  establish  the  location  of 
the  comer  was  not  built  until  1868  or  1869,  some  six  or 
seven  years  after  it  is  admitted  the  stake  disappeared. 
Mr.  King  himself  could  not  have  been  very  positive  about 
the  matter,  else  he  would  not  have  permitted  the  fence  to 
be  torn  down  after  the  Chapman  survey,  and  especially  he 
would  not  have  permitted  parties  owning  property  along 
this  line  to  have  enclosed  and  occupied  up  to  the  Chapman 
line  from  1874  to  the  commencement  of  this  suit  without 
objection  on  his  part.  So  that  if  there  was  no  other  evi- 
dence as  to  the  location  of  the  comer  but  that  offered  by 
plaintiffs  we  would  be  compelled  to  hold  it  unsatisfactory; 
but  when  taken  in  connection  with  Chapman's  testimony, 
we  are  irresistibly  led  to  the  conclusion  that  Mr.  King 
must  be  mistaken  as  to  the  location  of  the  stake  set  by 
Leland.  It  is  true  Mr.  King  attempts  to  account  for  the 
witness  tree  found  by  Chapman  by  saying  that  it  must 
have  been  a  witness  tree  for  the  stake  set  by  the  surveyor 
who  surveyed  his  claim  in  1850,  and  that  afterwmrds 
Chapman,  Lownsdale  and  himself,  by  mutual  agreement, 
changed  the  line  in  question  by  making  the  comer  further 
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east  If  such  an  agreement  was  ever  made,  it  must  have 
been  before  King  filed  on  his  claim,  for  there  is  no  evidence 
in  this  case  of  any  change  in  his  original  filing,  and  the 
field  notes  of  the  survey  made  by  Leland,  some  seven  or 
eight  years  afterwards,  correspond  with  the  courses  and 
distances  given  in  the  original  notification.  The  court 
below  found  the  true  northeast  comer  of  ICing^s  claim  to 
be  according  to  the  Chapman  line,  but  held  the  true  east 
boundary  line  of  the  claim  to  be  a  line  from  the  northwest 
comer  of  the  Chapman  claim  to  this  comer,  by  commenc- 
ing at  the  northwest  comer  of  the  Chapman  claim  to 
extend  the  line.  For  the  reasons  already  stated,  we  think 
the  learned  judge  was  in  error, 

S.   What  has  already  been  said  about  the  uncertainty  of  the 
southeast  corner  of  the  King  claim,  as  a  proper  monument 
from  which  to  extend  the  east  line  of  the  claim,  applies  to 
the  comer  at  the  southwest  comer  of  the  Couch  claim, 
with  this  additional  sugeresti^n,  that  the  evidence  shows 
that  this  corner  was  established  by  a  surveyor  who  sur- 
veyed the  Couch  claim,  and  as  a  corner  of  that  claim,  and 
not  of  the  King  claim.     The  court  below,  while  finding  the 
northeast  corner  of  the  King  claim  to  be  as  claimed  by 
defendants,    nevertheless    held    that   the    plaintiffs  had 
acquired  title  by  adverse  possession  up  to  the  line  as 
claimed  by  them  as  against  appellants  Brigham  &  Tufts. 
In  this  we  think  there  was  error.    The  evidence  shows 
that  Mr.  King  held  this  possession,  under  mistake  or  igno- 
rance as  to  his  true  line,  and  with  no  intention  to  claim 
beyond  the  true  line  when  discovered.     Such  a  possession 
is  not  adverse,  and  cannot  ripen  into  a  title  as  against  the 
real  owner.    Canfield  v.  Clark,  17  Or.  473;  11  Am.  St.  R  845. 

It  follows,  therefore,  as  to  these  appellants,  the  decree 
below  must  be  reversed.  And  between  them  and  plaintiffs 
the  boundary  line  established  was  a  line  run  as  follows: 
Commencing  at  the  point  on  the  base  line  3. 00  chains  east  to 
the  southeast  corner  of  the  southwest  one-fourth  of  section 
83,  township  1  north,  range  1  east,  in  Multnomah  county, 
Oregon;  mnning  thence  north  20^  15'  east  20.60  chaiBS  to 
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a  point  near  and  intersecting  the  south  line  of  B  street  in 
tbe  city  of  Portland;  and  that  this  suit  be  remanded  to  the 
court  below  with  directions  to  appoint  commissioners  as  by 
tanr  provided  to  locate  and  mark  out  the  line  as  by  this 
oourt  determined. 


LFfled  October  27, 1880. 1 

ROSENTHAL  BROS.,  Respondents,  v.  KAHN  BROS., 
Appellants. 


SaIjM  Wjiw  Title  PA88B.--OrdijiarUy  where  there  la  a  sale  of  goods  by  number, 
««ight  or  measure,  at  so  much  a  pleoe,  a  pound,  a  cord  or  bushel,  it  is  necenary, 
in  the  abeenee  of  evidence  showing  a  different  intention,  that  the  things  should  be 
eouBted.  weighed  or  measured  before  the  price  to  be  paid  can  be  ascertained. 
Befbie  tbia  is  done,  the  sale  is  not  so  consummate  and  perfect  as  abaolutely  to  change 
the  property,  but  the  goods  still  remain  at  the  risk  of  the  vendor. 

Came  ih  Judgmknt.— Where  R.  agreed  in  writing  to  ftirnish  K.  2,900  cords,  more  or  less, 
of  good,  sound  merchantable  fir  wood  at  the  rate  of  $1.90  per  cord,  on  board  the 
cam  at  or  between  Clamie  or  Fairy  lew,  said  wood  to  be  measured  and  reoeived  by 
the  quartermastor  at  Walla  Walla,  W.  T.;  hdd,  that  the  title  to  the  wood  did  not 
paas  to  K.  until  received  and  measured  by  the  quartermaster  at  Walla  Walla. 

Appeal  from  Multnomah  county:  E.  D.Shattuck,  judge. 

On  April  30,  1888,  the  parties  to  this  action  entered  into 
'the  following  contract  in  writing: 

''Portland,  Oregon,  April  80,  1888. 
'Know  all  men  by  these  presents:  That  Messrs.  Rosen- 
thal Bros.,  parties  of  the  first  part,  and  J.  Kahn,  of  Port- 
land, Oregon,  party  of  the  second  part,  agree  to  furnish 
the  said  parties  of  the  second  part  twenty-nine  hundred 
(^900)  cords  of  good,  sound,  merchantable  fir  wood,  more 
or  less,  said  wood  tiO  be  four  (4)  feet  in  length,  and  each 
oord  to  contain  one  hundred  and  twenty -eight  (128)  cubic 
fleet,  at  the  rate  of  one  and  ninety-one  hundredths  dollars 
($1.90)  per  cord  on  board  cars  at  or  between  Clamie  and 
Fairview;  said  wood  to  be  received  and  measured  by  the 
qmartermaster,  United  States  Army,  at  Walla  Walla, 
W.  T. ;  and  the  said  party  of  the  second  part  agreed  to 
advance  the  said  party  of  the  first  part  one  and  twenty- 
f&fe  one-hundredths  dollars  (11.25)  per  cord  for  all  wood 
delivered  at  any  side  of  side-track  on  or  before  Jol^  1, 
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1888,  and  the  balance  to  be  paid  for  when  measured  and 
received  by  the  quartermaster  at  Walla  Walla,  W.  T. ;  all 
wood  to  be  at  the  risk  of  the  said  party  of  the  first  part 
until  delivered  to  Oregon  Railway  &  Navigation  Company 
on  board  cars.  ^'Rosenthal.  Bros. 

**Jacob  Kahk. 
**  Witness: 

* 'Edward  P.  Parke, 

'*H.  N.  Patted." 

This  action  is  brought  to  recover  the  contract  price  for 
wood  delivered  under  this  contract;  plaintiffs  claiming  and 
alleging  that  they  delivered  to  defendants,  as  provided  in 
said  contract,  l,392i  cords  of  wood  for  which  they  have 
received  11,720,  and  no  more, — ^leaving  a  balance  due  them 
of  $924.80,  for  which  they  ask  judgment. 

The  defendants  claim  that  plaintiffs  only  delivered  to 
them  1,114  cords,  and  no  more,  and  that  the  balance  is  the 
sum  of  $396.66,  which  is  more  than  offset  by  matters 
alleged  in  the  answer  by  way  of  counter-claim. 

A  trial  was  had  in  the  court  below  which  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiffs  for  the  sum  of 
f854.30,  from  which  this  appeal  is  taken. 

Dolph,  Bellinger,  Mallory  &  Simon,  for  Appellants. 

C,  J.  McDcugally  for  Respondent. 

Bean,  J.,  delivered  the  opinion  of  the  court 

The  question  presented  on  the  record  in  this  case  for  our 
consideration  is  whether,  upon  the  delivery  of  the  wood  on 
board  the  cars  at  the  place  designated  in  the  contract,  the 
sale  became  absolute  and  the  title  vested  in  the  def  Aidants, 
or  was  the  sale  conditional  until  the  wood  was  received 
and  measured  by  the  quartermaster  at  Walla  Walla.  Upon 
this  question  the  court  below  instructed  the  jury  as  follows: 
''Under  the  contract  set  out  in  the  pleadings  in  this  case, 
it  was  not  the  business  of  plaintiffs  to  procure  any  shipping 
receipt  or  other  paper  from  the  railroad  company  for  the 
purpose  of  diowing  the  amount  of  wood  which  they  had 
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placed  upon  the  cars  when  loaded;  it  was  defendant's  busi- 
ness to  see  that  shipping  receipts  were  properly  made  out  if 
they  wanted  them  made  out  at  all;  that  was  something 
with  which  the  plaintiffs  had  nothing  to  do.  When  they 
put  the  wood  on  the  cars  they  had  nothing  more  to  do  with 
it.  It  was  then  delivered  to  the  defendants.  Under  this 
contract  the  wood  was  at  the  risk  of  defendants  from  the 
time  it  was  put  on  the  cars,  so  far  as  concerns  any  loss 
which  might  result  from  railroad  accident,  fire  or  theft, 
and  after  it  was  placed  upon  the  cars  their  liability  ended; 
they  had  nothing  more  to  do  with  it  or  responsibility  for 
it. "  The  giving  of  each  of  these  instructions  is  assigned  as 
error.  The  contention  of  plaintiffs  is,  that  as  soon  as  they 
delivered  the  wood  on  board  the  cars  of  the  Oregon  Rail- 
way &  Navigation  Company  their  duty  was  done,  and 
they  were  under  no  obligation  to  do  anything  further 
under  the  contract,  and  the  property  in  the  wood  immedi- 
ately vested  in  the  defendants;  the  act  of  measuring  the 
wood  by  the  quartermaster  at  Walla  Walla  being  only  the 
means  of  ascertaining  the  quantity  in  order  that  the  amount 
defendants  were  to  pay  could  be  computed  or  determined, 
and  was  in  no  way  essential  to  a  change  in  the  title. 

The  defendants,  on  the  other  hand,  claim  that  the  receipt 
and  measurement  of  the  wood  by  the  quartermaster  was  a 
prerequisite  to  the  consummation  of  the  sale,  and  imtil  it 
was  done  the  title  did  not  pass  to  them.  It  may  be  stated 
as  a  general  rule  that  when  some  act  remains  to  be  done 
in  relation  to  the  property  which  is  the  subject  of  the 
sale,  and  there  is  no  evidence  to  show  any  intention  of  the 
parties  to  make  an  absolute  and  complete  sale,  the  perform- 
ance of  such  act  is  prerequisite  to  a  consummation  of  the 
contract,  and  until  it  is  performed  the  title  to  the  property 
does  not  pass  to  the  vendee;  as,  when  there  is  a  sale  of 
goods  by  number,  weight  or  measure,  at  so  much  a  piece, 
a  pound,  a  cord  or  bushel,  it  is  necessary,  in  the  absence 
of  evid^uce  showing  a  different  intention,  that  the  things 
should  be  counted,  measured  or  weighed  before  the  price 
or  consideration  to  be  paid  can  be  ascertained.    Before 
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this  is  done  the  sale  is  not  so  consummate  and  perfect  as 
absolutely  to  change  the  property,  but  the  goods  still  remain 
at  the  risk  of  the  vendor.  Riddle  v.  Varum,  20  Pick-  280; 
Wilhinson  y.  Holiday,  33  Mich.  886;  Benjamin  on  Sales,  § 
819;  Baker  on  Sales,  §  299;  Fuller  v.  Bean,  84  N.  H.  290; 
Stone  V.  Peacock,  35  Me.  388;  Oraff  v.  Fitch,  58  IlL  373;* 
Oibbs  V.  Benjamin,  45  Vt  124.  Blackburn  in  his  work  on 
sales  states  the  rule  as  follows:  ''When  anything  remains 
to.  be  done  to  the  goods  for  the  purpose  of  ascertaining 
the  price,  as  by  weighing,  measuring,  or  testing  the  goods, 
when  the  price  is  to  depend  on  the  quantity  of  the  goods, 
the  performance  of  these  things  also  shall  be  a  condition 
precedent  to  the  transfer  of  the  property,  although  the 
individual  goods  be  ascertained,  and  they  are  in  the  state 
in  which  they  ought  to  be  accepted.  '*  Blackburn  on  Sales, 
p.  151.  To  this  Mr.  Benjamin  adds  another  as  follows: 
**When  the  buyer  is  by  the  contract  bound  to  do  anything 
as  a  condition,  either  precedent  or  concurrent,  on  which 
the  passing  of  the  property  in  dispute  depends,  the  prop- 
erty will  not  pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually  delivered  into  the 
possession  of  the  buyer."  Benj.  on  Sales,  §  320.  '*The 
principle  is  well  settled,"  said  Redfield,  J.,  in  the  case  of 
Gibbs  V.  Benjamin,  supra,  ''and  uniform  in  all  the  cases, 
that  when  anything  remains  to  be  done  by  either  or  botii 
of  the  parties  precedent  to  the  delivery,  the  title  does  not 
pass.  And  so  inflexible  is  the  rule,  that  when  the  prop- 
erty has  been  delivered,  if  anything  remains  to  be  done 
by  the  terms  of  the  contract,  before  the  sale  is  complete 
the  property  still  remains  in  the  vendor.  The  contract 
must  be  executed  to  effect  a  complete  sale  and  nothing 
further  to  be  done  to  ascertain  the  quantity,  quality  or 
value  of  the  property."  Where  no  question  arises  under 
the  statute  of  frauds,  or  the  rights  of  creditors  do  not 
intervene,  the  question  whether  a  sale  is  complete  or  only 
executory  must  usually  be  determined  on  the  intention  of 
the  parties,  to  be  ascertained  from  the  oontraotk  the 
subject  matter  and  the  surrounding  circumBtances.    Hbm 

0)  U  Am.  Rep.  tt. 
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parties  may  settle  the  matter  by  the  express  words  of  the 
contract,  but  if  they  fail  to  do  so,  we  must  determine, 
under  the  rules  of  law,  what  their  intention  was,  and 
when  this  is  ascertained  it  must  govern  and  control.  If 
the  goods  sold  are  su£&ciently  designated  so  that  no 
question  can  arise  as  to  the  thing  intended,  it  has  been 
held  not  absolutely  necessary  that  the  goods  should  be  in 
a  deliverable  condition,  or  that  the  quantity  or  quality, 
when  the  price  depends  upon  either  or  both,  should  be 
determined;  all  these  circumstances  having  an  important 
bearing  in  arriving  at  the  intention  of  the  parties,  but  no 
one  of  them  or  all  combined  are  conclusive.  Lingham  v. 
Eggleston,  27  Mich.  324;  Hatch  v.  Standard  Oil  Co.,  100  U.  S. 
131';  Callaghan  v.  Myers,  89  111.  566;  Benj.  on  Sales,  239. 
It  is  not  disputed  that  when  there  has  been  a  complete  de- 
livery of  the  property  in  accordance  with  the  terms  of  the  con- 
tract of  sale,  and  nothing  remains  to  be  done  by  either  of  the 
parties  in  relation  to  the  property  to  effect^ the  transfer,  the 
title  passes,  although  there  remains  something  to  be  done 
in  order  to  ascertain  the  total  value  6i  the  goods  at  the  value 
specified  in  the  contract.  Burrows  v.  Whitaker,  71  N.  Y. 
291;  27  Am.  Rep. 42;  Graffv.  Fitch,  58111  S73;  llAm.Rep. 
85.  There  is  also  a  line  of  authorities  which  hold  that  al- 
though a  large  and  unknown  quantity  of  goods  ma}*^  be  sold 
by  the  foot,  pound,  or  yard,  yet  if  the  vendor  is  not  bound 
to  weigh  or  measure  before  delivery,  but  delivers  the  whole 
to  the  buyer,  the  mere  fact  that  the  precise  quantity  is  not 
then  known,  and  so  the  whole  price  ascertained,  does  not 
prevent  the  title  from  passing.  These  cases,  however,  pro- 
ceed largely  upon  the  ground  that  the  particular  contract 
did  not  require  that  the  articles  should  be  weighed  or 
counted  before  the  title  should  pass.  It  is  simply  a  ques- 
tion of  the  intention  of  the  parties.  Riddle  v.  Varnum,  20 
Pick.  280;  Benj.  on  Sales,  267.  But  when  the  goods  are  to 
be  weighed  or  measured  in  order  to  ascertain  the  quality,  or 
quantity,  unless  it  appears  that  the  intention  of  the  parties 
was  otherwise,  the  title  will  not  ordinarily  pass  until  such 
measuring  or  weighing  is  done.     It  is  not  important  who 
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is  to  do  the  weighing  or  measuring,  whether  the  vendor 
or  buyer  or  some  third  party,  except  as  that  fact  may 
indicate  the  intention  of  the  parties  as  to  the  time  the  title 
shall  pass.  Thus  in  Ward  v.  Shaw,  7  Wend.  Rep.  404,  W. 
sold  to  C.  a  pair  of  cattle  which  C.  was  to  take  into  his 
possession,  slaughter  them,  take  the  quarters  to  market, 
weigh  them  and  pay  $7.50  for  each  100  weight  Immedi- 
ately after  C.  took  possession,  his  creditors  attached  the 
cattle  as  his,  but  the  title  was  held  not  to  pass  before  the 
slaughtering  and  weighing,  things  to  be  done  by  the 
vendee.  Applying  these  rules  to  the  contract  in  suit,  we 
are  clearly  of  the  opinion  that  the  title  to  the  wood  did 
not  pass  to  the  defendants  until  it  was  received  and  meas- 
ured by  the  quartermaster  at  Walla  Walla.  This  agreement 
being  in  writing  must  be  held  to  contain  all  the  terms  of 
the  contract,  and  the  court  must  so  interpret  it  as  to  carry 
out  the  intention  of  the  parties  as  nearly  as  such  intention 
can  be  determined  in  the  light  of  the  contract,  the  subject 
matter  and  the  surrounding  circumstances.  The  plead- 
ings admit  that  the  wood  was  contracted  for  by  defend- 
ants to  be  applied  in  fulfilling  a  contract  which  they  had  for 
supplying  wood  at  the  barracks  at  Walla  Walla  for  the  use 
of  the  United  States,  and  that  the  plaintiff  knew  that  such 
was  the  purpose  f oy  which  defendants  desired  the  wood 
at  the  time  they  entered  into  the  contract,  which  explains 
the  provisions  of  the  contract  providing  that  the  wood 
should  be  received  and  measured  by  the  quartermaster  at 
Walla  Walla,  he,  no  doubt,  being  the  person  whose  duty 
it  was  to  receive  and  measure  the  wood  the  defendants 
were  to  deliver  under  their  contract  with  the  government 
Under  this  contract  plaintiffs  agreed  to  furnish  the 
defendants  2,900  cords  of  good,  sound,  merchantable  fir 
wood,  more  or  less,  at  the  rate  of  $1.90  per  cord  on  board 
the  cars  at  or  between  Clamie  and  Pairview,  to  be  received 
and  measured  by  the  quartermaster  at  Walla  Walla  Here 
the  price  is  stipulated  in  the  contract  for  each  cord,  but 
quantity,  more  or  less,  agreed  to  be  furnished  as  provided 
in  the  contract  is  to  be  ascertained  by  the  quartermaster. 
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He,  by  this  contract,  is  the  person  agreed  upon  by  the 
parties  to  measure  and  ascertain  the  quantity  of  wood. 
As  already  shown,  a  contract  is  not  executed  and  a  com- 
plete sale  effected  while  anything  remains  to  be  done  to 
ascertain  the  quantity  of  the  thing  sold  when  the  sale  is 
by  weight  or  measurement,  unless  a  different  intention  is 
clearly  shown.  The  number  of  cords  of  wood  stipulated 
to  be  furnished  in  the  contract  is  to  be  ascertained  and 
determined  by  the  measurement,  so  that  after  the  wood 
was  put  aboard  of  the  cars  something  yet  remained  to  be 
done  to  complete  the  conditions  of  the  sale:  some  subse- 
quent acts  were  to  be  done  by  the  quartermaster,  acting 
by  force  of  this  contract,  in  order  to  ascertain  the  quantity 
of  wood  sold  and  the  amounts  defendants  were  liable  to  pay 
therefor.  The  defendants  made  no  purchase  of  the  wood 
as  it  was  from  time  to  time  delivered  aboard  the  cars,  nor 
were  they  bound  to  take  all  the  wood  so  delivered,  but 
only  such  as  fulfilled  the  terms  of  the  contract.  The  wood 
was  yet  to  be  measured  in  order  to  ascertain  this  fact,  and 
until  so  measured  the  title  did  not  vest  in  them.  So  inflex- 
ible is  this  principle  that  unless  it  distinctly  appears  that 
it  was  the  intention  of  the  parties  to  treat  the  sale  as  com- 
plete before  the  ascertainment  of  the  quantity,  this  is 
regarded  as  a  condition  precedent  to  the  passing  of  the  title. 

Several  cases  were  cited  by  respondents'  counsel  to  the 
effect  that  where  there  is  a  valid  contract  of  sale,  a  delivery 
to  a  common  carrier  according  to  the  terms  of  the  con- 
tract, vests  the  title  to  the  property  in  the  buyer.  These 
were  cases  when  goods  had  been  purchased  to  be  shipped 
by  a  common  carrier,  and  nothing  remained  to  be  done  by 
either  of  the  parties  in  relation  to  the  goods  to  effect  a 
transfer  of  the  title,  and  are  not  applicable  to  the  case 
under  consideration. 

It  follows,  therefore,  that  the  judgment  below  must  be 
reversed  and  the  case  remanded  for  a  new  trial. 

XIX  OB.-37. 
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j  »•  3B    S.  M.  BARR,  Plaintiff  and  Respondent,  u  BORTHWICK 
~i9~578  &  FRAME,  Defendants  and  Appellants. 

«25    368. 

^  W  ^^^*  ^^  PiMONAL  Pkopkiitt— TiTLi  PA«EB.>-In  the  sale  of  peTsonal  property  wliefe 
there  has  been  a  complete  deliyery  of  the  property  in  accordance  with  the  terms  of 
sale,  and  nothing  remains  to  be  done  In  relation  to  the  property  to  effect  the 
transfer,  the  title  passes,  althongh  there  remains  something  to  be  done  In  order  to 
ascertain  the  total  quantity  or  Talue  of  the  goods  at  the  price  specified  in  the 
contract^ 
EviDENCB^-CoxPKTKiccT— QcALiTT  OP  GooDS.^In  an  actlon  for  wood  sold,  where  the 
defense  is  that  wood  was  not  of  the  quality  specified  in  the  contract,  eyldenoe  ig 
inadmissible  by  the  plaintiff  to  show  the  merchantable  quality  of  wood  of  the  same 
grade,  cut  from  the  hame  place,  and  on  hand  a  day  or  two  before  the  trial  and  smba 
considerable  time  after  the  delivery  of  the  wood  sued  for. 

Appeal,  from  Multnomah  county:  E.D.Shattuck,  judge. 

This  action  is  founded  upon  the  following  agreement  in 
writing:  •'This  agreement,  made  at  Portland,  Oregon, 
this  twenty-first  day  of  June,  1889,  between  Borthwick  & 
Frame,  parties  of  the  first  part,  and  S.  M.  Barr,  party  of 
the  second  part — witnesseth:  Said  party  of  the  first  part 
are  to  furnish  cars  sufficient  to  carry  1,500  cords  of  wood; 
said  cars  to  be  placed  on  what  is  known  as  Barr's  spur  on 
the  Oregon  Railway  &  Navigation  Company's  railroad, 
and  the  said  parties  of  the  first  part  are  to  pay  the  party 
of  the  second  part  the  sum  of  two  dollars  ($2)  per  cord  for 
the  said  1,500  cords  of  wood.  Said  party  of  the  second 
part  is  to  place  on  board  said  cars  when  furnished  1,500 
cords  of  good,  merchantable  fir  wood.  Said  parties  of  the 
second  part  are  to  accept  the  measurement  as  given  by  the 
«    government  at  Walla  Walla. 

(Signed)  ••Borthwick  &  Frame. 

••B.  M.  Barr. 

"Witness: 
••J.  M.  Leavens.*' 

The  complaint  avers  that  plaintiff  did  sell  and  deliver  to 
defendant  on  board  the  cars  at  place  designated  in  contract 
1,500  cords  of  good,  merchantable  wood,  in  all  respects  as 
agreed;  that  defendants  have  paid  one  thousand  dollars  on 
account  thereof,  and  no  more,  and  demand  judgment  for 
two  thousand  dollars,  the  balance  claimed  to  be  due. 
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The  answer  denies  the  delivery  of  any  greater  number 
of  cords  of  wood  than  1,054  cords.  It  alleges  that  it  was 
understood  between  the  parties  to  the  agreement  at  the 
time  it  was  made,  and  when  the  wood  was  sold  and  pur- 
chased, that  defendants  were  purchasing  it  to  fill  a  contract 
they  had  with  the  United  States  quartermaster  for  use  at 
Walla  Walla;  that  it  was  a  provision  of  said  contract 
between  plaintiff  and  defendants,  and  was  therein  expressly 
stipulated  and  agreed  that  plaintiff  should  accept  the 
measurement  of  said  wood  made  by  the  government  officer 
on  its  delivery  to  the  government  at  Walla  Walla;  that 
plaintiff  furnished  1,825  cords  of  fir  wood  to  apply  on  the 
contract,  but  that  271  cords  of  it  were  unmerchantable  \ 
and  not  good  wood  and  were  rejected  and  refused  for  that 
reason  by  the  government  agent  at  Walla  Walla,  where 
and  when  the  wood  was  measured  and  inspected;  that  by 
a  subsequent  contract  it  was  agreed  that  defendants  should 
pay  to  the  plaintiffs  on  said  contract  $1,000  when  1,000 
cords  of  good,  merchantable  wood  had  been  furnished 
thereunder,  and  that  the  remainder  of  the  purchase  price 
of  said  1,500  cords  of  wood  should  be  due  and  payable 
when  said  contract  was  completed,  and  said  1,500  cords  of 
good,  merchantable  wood  had  been  delivered  at  Walla 
Walla  and  paid  for  and  accepted  by  the  government  and 
not  otherwise;  that  said  contract  has  not  been  completed 
or  filled  by  plaintiff  and  he  has  only  delivered  under  said 
contract  1,054  cords  of  wood;  that  the  government  has  not 
paid  defendants  for  said  wood  already  delivered,  and  will 
not  until  said  contract  for  1, 500  cords  of  wood  is  completed. 
They  deny  that  $2,000  or  any  other  sum  is  due  or  owing 
from  them  to  plaintiff. 

The  reply  denies  specifically  each  allegation  of  the 
answer,  and  the  only  allegation  of  new  matter  it  contains 
is  that  it  was  by  the  fault  of  the  defendants  that  said  wood 
was  not  measured  by  the  government  at  Walla  Walla  or 
elsewhere.  A  trial  was  bad  before  a  jury  and  a  verdict 
uid  judgment  in  favor  of  respondent  was  rendered  for  the 
amount  demanded  in    the  complainti  from  which  this 
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appeal  is   taken.     The  facts   sufficiently  appear  in  the 
opinion. 

Watson,  Hume  do  Watson  and  R.  O.  Morrow,  for  Appellants. 

i?.  (B  E.  J5.  Williams  and  G,  E,  Carey  and  C.  J.  McDougall, 
for  Respondents. 

Bean,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  for  our  consideration  is  whether  the 
court  below  erred  in  instructing  the  jury,  that  under  the 
contract  in  this  case  the  wood  of  the  quality  specified  in 
the  contract  when  put  on  board  the  cars  for  the  defend- 
ants at  Barr*s  spur  was  thereafter  at  the  risk  of  defend- 
ants, and  that  plaintiff  thereafter  had  no  further  liability 
or  responsibility  in  respect  to  the  wood.  The  contention  f 
of  defendants  is  that  the  measurement  of  the  wood  by  the! 
government  at  Walla  Walla  is  made  by  the  contract  a  con-  \ 
dition  precedent  to  the  transfer  of  the  property.  This 
contract  being  in  writing,  must  be  construed  by  the  court, 
and  the  intention  of  the  parties  as  gathered  therefrom 
must  control;  the  general  rule  of  law  being  that  when  the 
goods  are  to  be  weighed  or  measured  in  order  to  ascertain 
the  quantity,  unless  it  appears  that  the  intention  of  the 
parties  was  otherwise,  the  title  does  not  pass  until  such 
measuring  is  done.  Rosenthal  v.  Kahn,  19  Or.  571.  But 
where  there  has  been  a  complete  delivery  of  the  property  in 
accordance  with  the  terms  of  the  contract  of  sale,  and 
nothing  remains  to  be  done  in  relation  to  the  property  to 
effect  the  transfer,  the  title  passes  although  there  remains 
something  to  be  done  in  order  to  ascertain  the  total  quantity 
or  value  of  the  goods  at  the  price  specified  in  the  contract 
Burrows  v.  Whitalccr,ll  N.  Y.  291;  27  Am.  Rep.  42;  Graf 
v.  Fitch,  58  111.  373;  11  Am.  Rep.  85;  Hatch  v.  Standard  Oil 
Co,,  100  U.  S.  124. 

The  delivery  of  the  property  is  an  important  factor  in 
determining  the  intent  of  the  parties,  and  is  usually 
indicative  of  an  intent  that  the  title  should  pass,  though 
not  conclusive.  If  goods  be  completely  delivered  to  the 
purchaser  it  is  usually  very  strong  evidence  of  an  intent 
that  the  property  should  pass  to  him  and  be  at  his  risk,' 


Nov.  1890  ]     Barr  v.  Borthwick  &  Frame.  681 

Opinion  of  the  Court— Bean,  J. 

notwithstanding  that  weighing  or  measuring  is  to  be  done 
afterwards.  The  inference  to  be  derived  from  a  delivery 
to  the  purchaser  may,  of  course,  be  overcome  by  the 
terms  of  the  contract,  but  in  the  absence  of  any  provision  . 
indicating  a  different  intention,  it  is  usually  considered  I 
that  the  title  vests  upon  the  delivery.  The  provisions  of  | 
the  contract  in  this  case  are  that  defendants  should  pro- 
vide the  cars  for  the  wood  purchased  by  them  of  plaintiff 
and  should  furnish  their  cars  at  a  certain  designated  place 
on  the  Oregon  Railway  &  Navigation  Company's  road. 
The  only  engagement  of  plaintiff  was  to  load  in  these  cars, 
when  furnished,  fifteen  hundred  cords  of  wood,  the  quality 
called  for  in  the  contract.  When  he  did  this  his  contract 
completed  and  nothing  remained  to  be  done  by  either  of 
the  parties  to  effect  the  transfer.  The  possession  of  the 
wood  passed  from  plaintiff  to  defendants  as  soon  as  put 
aboard  the  cars,  and  there  is  nothing  in  the  contract 
which  would  prevent  the  title  vesting  in  them  as  com- 
pletely as  if  plaintiff  had  delivered  the  wood  in  defendant's 
wood  yard  or  loaded  it  in  wagons  furnished  by  them. 
The  possession  and  control  of  the  wood  was  immediately 
transferred  from  plaintiff  to  defendants,  and  upon  what 
principle  of  either  reason  or  authority  it  can  be  claimed 
that  plaintiff  had  any  further  liability  or  responsibility  in 
regard  to  the  wood  we  are  at  a  loss  to  understand. 

The  provision  in  the  contract  that  plaintiff  should  accept 
the  measurement  as  given  by  the  government  at  Walla 
Walla  simply  bound  him  to  abide  by  that  measurement, 
if  made,  and  cannot  be  construed  into  a  condition  prece- 1 
dent  to  the  passing  of  the  title.  The  contract  does  not ' 
provide  for  the  receipt  or  acceptance  of  the  wood  by 
the  government  at  Walla  Walla,  or  that  the  government 
should  have  anything  at  all  to  do  with  the  wood  except  to 
measure  it,  if  it  reached  Walla  Walla.  The  only  effect  of 
the  provisioM  is,  that  if  the  wood  should  be  transported  to 
Walla  Walla  by  the  defendants,  and  there  measured  by  the 
government,  and  such  measurement  did  not  agree  with 
that  made  by  the  plaintiff,  he  will  be  bound  by  the  quan- 
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tity  as  ascertained  at  Walla  Walla.  The  duty  of  causing 
this  wood  to  be  taken  to  Walla  Walla  to  be  measured  is  for 
defendants,  and  before  they  can  bind  plaintiff  by  such  meas- 
urement, they  must  show  that  they  have  performed  this  duty. 
Appellant's  counsel  claimed  in  the  argument  that  this  case 
is  within  the  rule  announced  in  the  case  of  Bosenthal  v. 
Kahn,  decided  this  term.  The  contracts  in  the  two  cases 
are  materially  different  In  the  Rosenthal  case,  the  con- 
tract provided  that  Rosenthal  should  furnish  Kahn  2«900 
cords,  more  or  less,  of  good,  merchantable  fir  wood,  at 
$1.90  per  cord  on  board  the  cars  at  a  certain  station  on  the 
Oregon  Railway  &  Navigation  Company's  road,  said 
wood  to  be  received  and  measured  by  the  quartemuiater  at 
Walla  Walla.  There  the  amount  of  wood,  more  or  less, 
delivered,  ws^  according  to  the  terms  of  the  contract,  to 
be  determined  by  the  person  whom  the  parties  had  agreed 
upon  for  that  purpose,  and  until  the  quantity  was  to  deter- 
mined the  contract  was  not  complete.  After  the  wood  was 
put  on  board  the  cars,  there  yet  remained  something  to  be 
done,  according  to  the  very  terms  of  the  contract,  to  com- 
plete the  sale,  namely,  tTie  receipt  and  measurement  of  the 
wood  by  the  quartermaster  at  Walla  Walla ;  while  here  the 
contract  fixed  the  amount  of  wood  to  be  furnished,  and 
provided  that  defendants  should  furnish  the  cars  and 
plaintiff  should  load  the  wood  on  board  thereof  when  so 
furnished.  When  the  cars  were  furnished  by  the  defend- 
ants at  the  place  designated  they  became  their  vehicles 
for  the  transportation  of  the  wood,  and  a  delivery  of  the 
wood  on  the  cars  was  a  delivery  to  them. 

In  the  Rosenthal  case  there  was  no  agreement  that  Kahn 
should  furnish  the  cars,  or  that  the  wood  should  be  loaded 
in  cars  over  which  he  had  any  control,  but  it  was  to  be 
put  in  the  cars  of  a  common  carrier  to  be  transported  to 
the  place  agreed  upon  by  the  parties  for  the  receipt  and 
measurement,  and  therefore  the  loading  of  the  cars  was 
not  a  delivery  to  Kahn,  and  under  the  contract  could  not 
be  so  considered.  It  appears  from  the  contract  that  Kahn 
was  fulfilling  a  contract  he  had  with  the  government  at 


Nov.  1890.]     Barb  v.  Borthwick  &  Frame.  ^8 

opinion  of  the  Comt— Bean,  J. 

Walla  Walla  through  Rosenthal,  and  consequently  the 
parties,  for  reasons  satisfactory  to  themselves,  made  the 
quartermaster's  receipt  and  measurement  a  condition  prece- 
dent to  a  right  to  the  price  of  the  wood,  and  while  that 
could  be  withheld  the  sale  could  not  be  executed. 

On  the  trial  before  the  jury,  the  defendants  gave  evi- 
dence tending  to  show  that  a  portion  of  the  wood  delivered 
to  them  by  plaintiff  was  not  merchantable.  To  rebut  this, 
plaintiff  gave  evidence  that  on  the  Saturday  before  the  trial, 
plaintiff,  in  company  with  one  Rosenthal,  examined  a  lot 
of  wood,  perhaps  four  or  five  hundred  cords,  piled  along 
Barr's  spur,  which  plaintiff  testified  was  the  same  kind  of 
wood  and  cut  from  the  same  place  out  of  which  the  wood 
furnished  the  defendants  was  taken,  and  was  of  a  like 
quality  therewith,  and  that  it  was  cut  about  the  same  time. 

Rosenthal  being  called  as  a  witness,  was  permitted, 
against  defendants'  objection,  to  testify  as  to  the  quality 
of  the  wood  examined  by  him.  In  this  we  think  there  was 
error.  It  is  elementary  that  evidence  of  collateral  facts 
is  inadmissible,  for  the  reason  that  such  evidence  tends  to 
draw  the  minds  of  the  jury  from  the  real  fact  at  issue  and 
in  dispute,  and  the  opposite  party  having  had  no  notice  of 
such  a  course  is  not  prepared  to  rebut  it.  Greenleaf  on 
Evidence,  §  52.  The  wood  examined  by  Rosenthal  was  not 
the  same  nor  any  part  of  the  wood  delivered  to  defendants, 
and  if  it  were  competent  for  plaintiff  to  introduce  evidence 
tending  to  show  it  was  the  same  kind,  the  defendants 
might  have  introduced  evidence  to  contradict  it,  and  thus 
a  new  issue  would  have  been  presented  to  the  jury,  having 
nothing  to  do  with  the  issue  on  trial.  Henkel  v.  Burke,  10 
Atl.  Rep.  249;  Morawetz  v.  McOovem,  68  Wis.  312;  LoreY. 
Frogge,  19  Mo.  App.  368.  The  defendants  did  not  claim 
that  all  the  wood  delivered  to  them  was  not  merchantable, 
but  only  270  cords  thereof,  and  we  think  the  evidence 
should  have  been  confined  to  the  quality  of  the  wood 
actually  delivered.  The  fact  that  the  wood  examined  by 
Rosenthal  was  cut  from  the  same  place  or  that  a  part  of  it 
was  from  the  same  pile  as  that  delivered  to  defendants, 
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would  be  a  very  remote  circumstance  indicating  the  quality 
of  the  wood  actually  delivered.  Plaintiff  was  furnishing 
large  quantities  of  wood  from  the  same  place  to  other 
parties  at  the  rate  of  from  800  to  1,000  cords  per  month 
during  the  time  he  was  furnishing  wood  to  defendants, 
and  it  would  be  unsafe  to  say  that  he  could  show  the 
quality  of  the  wood  delivered  to  the  defendants  by  show- 
ing the  quality  of  four  or  five  hundred  cords  that 
remained  along  the  side-track  a  few  days  before  the  trial, 
and  evidently  some  time  after  he  had  ceased  furnishing 
wood  under  his  contract.  The  other  alleged  errors 
assigned  in  the  notice  of  appeal  under  the  views  we  have 
expressed  become  immaterial  on  this  appeal,  and  it  is  not 
necessary  for  us  to  consider  them. 

The  judgment  of  the  court  below  will  be  reversed  and 
a  lew  trial  ordered. 
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Rule  1.  The  second  day  of  the  October  term  shall  be 
set  apart  as  the  time  when  persons  desiring  admission  to 
practice  as  attorneys  in  the  courts  of  this  State  may 
appear  and  present  their  applications;  who,  having  been 
examined  in  open  court  touching  their  qualifications  for 
admission,  and  found  duly  qualified,  may  be  admitted  to 
practice  as  attorneys  and  counsellors  in  the  several  courts 
of  this  State.  Application  for  such  admission  can  only  be 
made  in  this  court. 

Rule  2.  Applicants  for  admission  as  attorneys  shall 
be  examined  by  the  Justices  of  the  Supreme  Court,  or 
under  their  direction,  and  only  such  shall  be  admitted  as 
shall  appear  duly  learned  in  the  common  law,  the  law 
merchant,  the  principles  of  equity  jurisprudence,  the  his- 
tory and  the  constitutional  law  of  England  prior  to  the 
Declaration  of  Independence,  the  history  and  constitutional 
law  of  the  United  States,  the  statute  and  constitutional 
law  of  this  State,  and  the  practical  administration  of  the 
law. 

Rule  8.  Each  applicant  for  admission  to  practice  must 
produce  the  certificate  of  some  attorney  in  good  standing 
in  this  court,  that  such  applicant,  if  a  graduate  of  some 
literary  institution,  has  read  law  at  least  two  years  ;  or,  if 
not  such  graduate,  at  least  three  years,  and  has  the 
requisite  learning  and  ability.  There  shall  also  be  pre- 
sented the  certificate  of  two  attorneys  of  like  standing,  to 
the  effect  that  the  applicant  is  a  man  of  good  mor^l  char- 
acter. In  case,  however,  the  applicant  produce  a  diploma 
from  any  regular  law  school  showing  that  he  has  gradu- 
ated at  such  school,  then  the  certificate  of  his  having  read 


588  Rules  op  the  Court. 

the  time  above  specified  shall  be  dispensed  with.  Such 
applicant  shall  also  file  his  own  affidavit  that  he  is  a  citizen 
of  the  United  States  and  of  this  State,  and  has  read  the 
books,  a  list  of  which  shall  be  included  in  his  affidavit. 

Rule  4.  Attorneys  and  counsellors  at  law  and  solicitors 
in  chancery  that  have  been  admitted  to  the  bar  of  the 
Supreme  Court  or  court  of  last  resort  of  any  other  State, 
Territory  or  district  governed  by  the  common  law,  or  of 
England,  her  colonies  or  dependencies  where  the  common 
law  prevails,  and  that  are  otherwise  qualified,  may  be 
admitted  to  the  bar  of  this  court  on  motion  founded  upon 
proper  certificates  of  admission  to  such  courts,  accompa. 
nied  by  a  certificate  signed  by  the  judge.of  some  court  of 
general  jurisdiction  in  the  county  or  political  division  in 
which  the  applicant  last  resided,  prior  to  his  application, 
that  he  is  of  good  moral  character  and  standing  at  the 
bar,  and  has  practiced  law  at  least  one  year. 

Rule  5.  Every  transcript  on  appeal  to  this  court  shall 
be  on  legal  cap  paper,  not  exceeding  12|  by  Si  inches  in 
size,  and  written  on  one  side  only;  shall  be  chronologically 
arranged,  and  prefaced  with  an  index  specifying  the  page 
of  each  separate  paper,  order,  or  proceeding.  Manuscripts 
and  testimony  must  be  paged  by  numbering  the  leaves 
consecutively  to  the  end,  on  the  bottom  of  the  leaf,  near 
the  left  hand  comer.  Transcripts  must  have  the  name  of 
each  paper  written  on  the  margin  thereof,  and  each  page 
of  the  testimony  must  have  written  on  the  left  hand  mar- 
gin near  the  bottom  the  name  of  the  witness.  The  testi- 
mony must  be  preceded  by  an  index,  in  which  shall  be 
noted  the  first  page  of  the  testimony  of  each  witness.  No 
case  shall  be  docketed  which  fails  to  conform  to  the  fore- 
going requirements.  In  case  a  motion  to  expunge  a  paper 
or  papers  from  any  transcript  filed  with  the  clerk  of  this 
court  be  granted,  upon  the  grounds  that  such  paper  or 
papers  ere  not  properly  a  part  of  such  transcript,  the  clerk 
of  this  court  shall  thereupon,  or  at  any  time  when  this 
court  shall  especially  order  it,  separate  such  paper  or 
papers  from  the  transcript.  He  shall  also  be  entitled  to  a 
fee  of  two  dollars  for  so  separating  such  papers,  which 
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sam  shall  be  allowed  as  costs  a>gainst  the  party  filing  the 
same.  When  the  paper  so  ordered  expunged  is  so  con- 
nected that  it  cannot  be  expunged  without  mutilating  the 
remaining  part  of  the  transcript,  the  court  may  require  the 
party  in  fault,  at  his  own  expense,  to  file  a  new  transcript, 
omitting  t)ie  objectionable  paper& 

The  clerk«  in  taxing  and  allowing  claims  for  disburse- 
ments for  making  transcripts,  shall  in  all  cases  compute 
the  number  of  folios  in  the  judgment  roll  and  disallow  all 
charges  or  claims  for  copies  of  papers  that  do  not  consti- 
tute a  part  of  such  roll  as  dafined  by  §  269  of  the  code  of 
civil  procedure. 

Rule  6.  The  transcript  shall  be  filed  with  the  clerk  of 
this  court  on  or  before  the  second  day  of  the  term  next 
after  perfecting  the  appeal. 

Rule  7.  When  the  appeal  is  perfected  and  the  tran- 
script is  not  filed  as  required  by  rule  6,  the  same  shall  be 
deemed  abandoned,  and  the  respondent  may,  on  motion, 
have  the  judgment  or  decree  of  the  court  below  affirmed, 
by  filing  copies  of  the  notice  of  appeal  and  proof  of  service 
thereof,  the  undertaking,  and  the  judgment  entry. 

Rule  8.  The  causes  triable  at  Salem  from  each  judicial 
district  shall  be  docketed  together  and  the  cases  shall  be 
placed  on  the  docket  in  the  following  order  unless  other- 
wise ordered:  (1)  Cases  from  the  fourth  district;  (2) 
cases  from  the  first  district;  (8)  cases  from  the  second 
district;  (4)  cases  from  the  third  district;  (5)  cases  from 
the  fifth  district.  All  cases  triable  at  Pendleton  shall  be 
placed  on  the  docket  and  heard  in  the  order  directed  by 
the  court  Cases  transferred  from  Salem  to  Pendleton  or 
vice  versa  shall  be  placed  on  the  docket  and  heard  at  such 
time  as  the  court  may  direct  The  court  may  in  its 
discretion  direct  any  particular  cause  or  cases  to  be 
advanced  on  the  docket  or  heard  at  such  special  time  as  it 
may  by  order  fix  for  that  purpose. 

Rule  9.  Motions  to  dismiss  appeals,  to  perfect  tran- 
scripts, or  to  affirm  the  judgment  in  cases  where  the 
appeal  has  been  abandoned,  shall  be  filed  at  least  ten  days 
before  the  case  is  called  for  hearing,  and  notice  thereof 
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be  given  as  prescribed  in  titles  n  and  in  of  chapter 
VI  of  the  civil  code;  provided,  that  in  all  cases  which  come 
on  for  hearing  before  the  end  of  the  second  week  of  the 
term,  it  shall  be  sufficient  to  file  such  notice  on  the  third 
day  of  the  term^  when  such  motions  shall  be  taken  up  on 
the  first  motion  day  thereafter.  Notice  of  motions  to 
extend  the  time  for  filing  transcripts  shall  be  served  at 
least  three  days  before  the  first  day  of  the  term. 

Rule  10.  The  second  Monday  of  the  term,  and  each 
Monday  thereafter,  shall  be  motion  day,  at  which  time, 
unless  otherwise  specially  ordered,  all  motions  which  have 
been  duly  served  shall  be  disposed  of. 

Rule  11.  All  applications  for  rehearing  shall  be  by 
petition  in  writing,  setting  forth  the  grounds  thereof, 
presented  and  filed  within  ten  days  after  the  judgment, 
order,  or  decision  is  announced,  and  within  the  term.  No 
argument  will  be  heard  thereon. 

Rule  12.  Unless  upon  good  cause  otherwise  ordered, 
the  applicant,  at  least  five  days  before  the  argument,  shall 
furnish  to  the  respondent  a  printed  copy  of  his  brief,  and 
within  three  days  thereafter  the  respondent  shall  furnish 
to  the  appellant  a  like  copy  of  his  brief.  At  least  two 
days  before  the  calling  of  the  cause  for  argument,  each 
party  shall  furnish  to  the  justices  and  to  the  reporter  each 
two  copies  of  his  brief,  and  to  the  clerk  one  copy,  to  be 
filed  with  the  record  of  the  cause.  In  suits  in  equity,  the 
briefs  shall  contain  such  portions  of  the  evidence  as  may 
be  deemed  material,  giving  the  names  of  the  witnesses, 
and  the  number  of  the  question  and  answer.  A  failure  to 
furnish  briefs  as  aforesaid  shall  be  deemed  a  waiver  of  the 
right  of  the  party  in  fault  to  argue  the  cause. 

Rule  13.  The  page  of  the  printed  brief  must  be  eight 
and  one*  half  inches  in  length,  five  and  one -half  inches  in 
width,  and  the  outer  blank  margin  of  each  page  to  be  one 
and  one- fourth  inches  wide;  and  the  points,  or  proposi- 
tions of  law,  with  the  authorities  cited  to  sustain  them« 
must  be  separately  stated  from  the  argument  The  points 
and  authorities  must  be  first  distinctly  stated,  and  the 
arguments  set  forth  supplementary  thereto. 
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This  rule  shall  take  effect  and  be  in  force  on  the  first 
day  of  the  March  term,  A.  D.,  1889. 

Rule  14.  The  mode  of  revision  of  final  decisions  of  the 
circuit  courts,  where  the  course  of  proceeding  is  not 
specifically  pointed  out  by  the  civil  code,  shall  be  by 
appeal,  as  in  cases  of  appeal  from  judgments  at  law;  and 
questions  of  fact  shall  not  be  considered  upon  such  appeal, 
unless  made  a  record  in  the  form  of  a  bill  of  exceptions. 

Rule  15.  No  records  or  papers  on  file  in  the  of&ce  of 
the  clerk  shall  be  taken  therefrom  except  by  order  of  the 
court  or  one  of  the  justices;  provided,  that  in  cases  pending 
and  not  yet  submitted,  the  transcript  or  evidence  may  be 
withdrawn  temporarily  on  filing  a  stipulation  to  that  effect, 
signed  by  the  attorneys  of  record  in  the  case,  and  giving  a 
receipt  therefor. 

Rule  16.  The  judgment  roll  which  is  to  be  brought 
into  this  court  on  appeal  must  be  prepared  in  the  manner 
directed  by  g  272,  pages  343  and  844,  annotated  laws,  and 
the  papers  constituting  such  roll  must  be  annexed  together 
in  the  chronological  order  of  their  filing,  issuing  and 
entry,  commencing  with  the  complaint,  each  paper  to 
appear  in  such  judgment  roll  in  the  order  of  time  when  it 
was  filed  or  made.  Amended  pleadings  take  the  place  of 
the  originals,  and  in  such  case  the  originals  must  be 
omitted  from  the  transcript.  No  writing  or  paper  what- 
ever must  be  sent  up  with  the  transcript  except  the 
evidence  in  equity  cases  when  it  has  been  taken  in  writing 
and  is  on  file  in  the  court  below;  and  all  certificates  by  the 
clerk  must  be  omitted  except  such  as  are  required  to 
authenticate  the  transcript.  It  is  expected  that  the 
attorneys  for  the  appellant  in  all  cases  will  see  that  these 
directions  are  observed  in  the  preparation  of  the  tran- 
script. 


I  certify  the  foregoing  to  be  the  rules  of  the  Supreme 
CTourt  of  Oregon,  and  all  thereof  in  force  to  date. 

W.  H,  HOLMES, 
February  28,  1889.  Clerk. 
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The  following  attorneys  have  been  admitted  since  the 
publication  of  the  sixteenth  volume  of  the  Oregon  Reports: 

NAME.  yOLUlO.  PAOB.  WHZN  ADXnTKD, 

Donaugh,  D.  M 8 631 18W 

Napton,  H.  P -. 8.. 631 1889 

(irifflths,  A.  E 8 640 1889 

KAuaga,  A.  R 8 640 1889 

McCattey,  J.  C 8 649 1S89 

Kohler,  J.  P ^8.- 6S0 1889 

Paddock,  J.  W 8 651 1889 

Cradlebaugh.  J.  H 8 662 1889 

McDonald,  F.  A 8 653 18.S9 

Bcekman,  B.  B 8 681 1889 

Copeland,  H.  A 8 701 1889 

Birkhelmer,  W.  A. 8 764 1889 

Gallagher,  A.  E 8 764 1889 

Young.  Q.  D 8 771 1889 

Cirossman,  Wm 8 77S _— 18M9 

Phillips,  J.  N 8 773 1889 

Burtenshaw,  L.  L. 8 J 774 1889 

Hannum,  C.  8 ^8 775 1889 

Cotton,  W.  W 8 776 1889 

Bellinger,  V.  C. 8 776 1889 

Holman,  G.  F 8 777 1889 

Brulk.  M.  K 8 777 1889 

Keenen,  F.  L 8 778-._.'. 1889 

Sweek,  Alex 8 778 1888 

Smith,  W.  K 8 779 1889 

Miller,  G.  M 8 779 1889 

McKall,  8.  J 8 780 1889 

Walker.  W.  H 8 780 1889 

0«bom,  F.  R 8 781 1889 

Colvlg,  G.  M 8 781 1889 

Bergman,  M.  L 8 782 1889 

Beaver,  C.  L 8 782 1889 

Menifee.  Frank 8 783 1889 

Smith,  R.  G 8 783 1889 

Parker,  W.  H 8 784 1889 

Brownell,  D.  C 8 784 1889 

Kindt,  C.  E 8 785 1889 

Reed,  0.  A 8 785 1889 

Lockwood,  C.E. 8 786 1888 

Tarpley,  L.  H 8 786 1889 
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Thorn,  James 

Russell,  G.  T 

ISallenger,  Harry  . 

Waters,  A.  W 

Cleveland,  A.  A. . 

Fitch,  Francis 

Mead.  J.  P 

Bigga,  M.  R 


YOLUMB. 
8 


PAOB. 
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.-785_. 


.    9« 
.29- 


.  46« 


(.ianlgus,  L.  C 

Hardesty,  A.  G 

McBride,  Geo.  W.  - 

8eaver,  W.  P. 

Prlbble,  E.B 

Sibley,  J.  E. 

Wheeler,  A.  E 

Perry,  W.  8 

Mauls,  I.  F 

Selph.  E.  E. 

O'Day.  Thomas 

Caruwell,  W.  W..- 
Robertson,  J.  D.  — 
Ewing,  J.  W.  ... 


9— 


-  47-, 
^  72-. 
-95- 
-99- 
-109- 
-180-, 


-131- 


.-9._ 
.-9... 


-147-. 
-148. 


-154., 


.158- 


-178-. 


9— 


-191-. 
.806-, 


.-306- 
-219- 


-220- 


Mclntosh,  F.  G 

Mills,  F.  H 

Curry,  A.  L. 

Hale.  W.  C 

Bchuts,  Adolph 

Waterous,  T.  C 

Crandall.S.  B. 
Coshow,  O.  P.  - 
Wyatt,  J.  R 


..220- 


-_9-. 
— 9- 
— 9_. 


.221- 


.221. 


-228.. 


-236-. 


—287- 
..287- 


.288- 


-.238- 


Bright,  C.  J 

Adams.  LoringK.. 
McCredie.W.W.-. 

O'Sbea,  John 

Sperry,  E.  D 

Piatt,  H.D 

Welch,  B.P -_ 

Dye,  C.H.. 


-238-. 


9— 


.289-. 


...240 

—240 

—240 


Gei-ier,  T.  J — —«.—.-. 

Montague,  R.  M..' 

Wilson,  H.  S 

Stewart,  Dell 

Johnston.  C.  W 

(iarland,  8.  M. 

}><»bBon,  C.  E 

B.iker,  Lydell 


.9 

..9 


.-241. 
—241- 
—242.. 
..243-. 


.346- 


..247- 
.258- 


Kice,  W.J 

WriKht,  Marion 

( iNVil.  Mark 

Komoi-s,  J.  M — . 

McLdmaut,  Wallace 


I 278-. 


2i»4.. 

800- 


802- 


.303-, 


-301- 


.1889 


-1880 


.1880 


.1889 


.1889 


-18P9 


-1889 
.1890 


.1890 


-1800 


.1800 


-1890 


-1890 
.1890 


.1800 


.1890 


.1890 


.1890 
-1890 
.1890 
-1890 


.1800 


-1890 


.1890 
-1890 


-1890 

-igyo 

-1890 
.1890 


.1890 
-1890 
.-1890 
-1890 


-1890 
-1890 
,.1.'=«) 
.1810 
1X90 

-isyo 

..ISbO 
-ISIO 
-1890 

-I8yu 

.1890 
-1890 
-1890 
-1890 
-18P0 
-1890 
-1880 
-IWO 
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LIST  OP  ATTORNEYS  ADMITTED  AT  PENDLETON. 


KAine. 

Bartlett,  Edward  W.. 

Miller,  J.E 

Bmith,  William 

WllBon,  B.F 

Hackett,  A.J 

Connett,  A.  W 

Robinson,  L.  M. 

Condon,  J.  B. 

Turner,  R.  M 

Sheahan,  D.  W 

Esteb,  L.  A.. 


Shamhnrt,  Ivan  D. .. 
Bronaugh.  E.  C. ,  Jr. . 

Fox,  Sydney 

Potter,  E.0 

McNary,L.A 

Bmith,  John  U 

Moore,  F.  L. 

Wait,  C.  N 

Miller,  E.E 


Wagner,  T.  P. 

Wright,  R.  C 

Bretherton,  W.  W.. 

Kel8«y,  F.  D 

Rutenic,J.  C. 

Johnnon,  J.  J. 


Brattain,  Eldon  M. 


PAOS. 

1- 


WHEN  ASIOTTXD. 
1889 


.1888 


.1889 


.  11-. 
.  11-. 
.  17« 
.  24-, 
.25-. 


1889 

1889 

1889 


.1889 
-1889 


—  60« 
.-  68-. 


^1890 
.1890 
.1890 


.1890 


.67.. 
.67- 
.  67-. 
.68-. 


.1800 


-1890 


.1890 


.1890 
-1890 


.68-. 
.  69-. 
.69.. 
.  69- 
.  70- 


.1890 
-1890 
-1890 


.1890 
.1890 


.70-. 
.70- 
.  71« 
.71- 


.1800 


.1890 


.1890 


.1890 
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ACCOUNT  STATED. 

1.  Account  Stated— When  Asbektkd  to.— An  acconnt  stated  ii  an  account  whiob 
hM  been  rendered  by  the  creditor,  and  has  been  assented  to  by  the  debtor  at 
correct,  either  expressly  or  by  implication  of  law  from  failure  to  object.— ifo2m«« 
T.  Page,  232. 

2.  Action  Founded  on  the  Consent— Not  on  Items.- The  action  is  not  founded 
upon  the  items  of  the  account,  but  on  the  defendant's  consent  to  the  balance 
stated.- Id. 

ACTION. 
Civil  Action— DEHNinoN.— The  phrase  "civil  actions*'  includes  actions  at  law  or 
suits  In  equity  and  all  other  Judicial  controversies  hi  which  rights  of  property  are 
involved,  and  is  used  in  contradistinction  to  a  criminal  action.— .FbutermocAer 
etalY.  suae  of  Oregon^  604. 

ACCOMPLICE.    See  Evidence,  2. 

ACCOUNT  OF  ADMINISTRATOR.    See  Executobb  and  ADiaNi8TBATOB8,L 

ADMINISTRATORS.    See  Executobs  and  Adminibibatobs. 

ADVANCEMENT.    See  Tbusto,  5. 

AOENCnr.    See  Insurance,  1, 2, 8  and  4.    See  Yendob  and  Vendee,  % 

AGENT.    See  Criminal  Law,  7.    See  Insurance,  1, 2, 8, 4. 

AGISTER— LIEN  OF.    See  Master  and  Sebtant,  1. 

ANSWER.    See  Pleading,  2,  8, 5. 

ANSWERING  OVER— EFFECT  OF.    See  Appeabanol 

APPEALS. 

1,  Appeal  From  JusncE's  ICourt^Filino  Notice  of  Appeal  and  Undertakino.— 
The  statute  regulating  appeals  from  Justice's  court  (§22118,2119,2120  and  2121) 
does  not  in  terms  require  that  the  notice  of  appeal  must  be  first  filed  with  the 
proof  of  service  endorsed  thereon;  hdd,  therfforty  that  an  appeal  was  sufficient 
when  the  undertaking  was  filed  with  the  Justice  before  the  notice,  but  both  were 
filed  with  the  justice  within  thirty  days  after  the  entry  .of  Judgment.— Broton  v. 
Jessup,288. 

2*  Undertaking  on  Appeal— Affidavit  of  Surety.— An  affidavit  of  the  qualifica- 
tion of  a  surety  on  an  undertaking  for  an  appeal,  which  leaves  the  name  of  the 

surety  blank  at  the  beginning  of  the  affidavit,  thus:  " being  first  duly 

sworn,"  etc..  but  contains  no  other  defect,  is  sufficient.— /d.,  288. 

a,  Notice  of  Appeal- Assignment  of  Error.— The  notice  of  appeal  must  contain 
a  specification  of  the  errors  upon  which  the  appellant  intends  to  rely  upon  the 
appeal.  Swifl  v.  Mvdkey,  17  Or.  532,  approved  and  followed.— &>nn«6orfi  v.  P.  A  V, 
£.a>.,476. 
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A.PPEAL8  (Contlnned). 

4.  Appeax^>Jubtification  or  Surktixb— Power  op  Court  to  Shorten  Tims.— Tbe 
court  below  bad  no  power  to  sborten  the  time  allowed  by  law  for  the  Jostlflca- 
tion  of  sureties  on  appeal,  and  when  the  transcript  was  filed  in  this  court,  before 
the  time  fixed  by  law  for  such  Justification,  the  same  muat  be  stricken  from  the 
docket— Cft^min  y.  CityqfEad  Portland^  512. 

5.  Appeal  from  Jcsncs  Court— Filing  Transcript— TiMS.~8ectlon  2125,  Hill's 
Code,  requires  the  transcript  on  appeal  fyom  a  justice  of  the  peace  to  be  filed  in  ^ 
the  circuit  court  on  or  before  the  first  day  of  the  term  next  following  the  allowance 
of  the  appeal.    This  requirement  is  mandatory,  and  the  circuit  court  has  no 
authority  to  extend  or  enlarge  the  time.— OorJcr  ▼.  Jfomuutes,  588. 

e.  Death  after  Judgment— Effect  of  on  Right  of  Appeal.— A  suit  la  suspended 
during  the  period  between  the  death  and  the  order  granting  a  continnanoe,  and 
this  period  is  not  (o  be  deemed  any  part  of  the  time  limited  for  taking  aa  i^peaL- 
McBride  t.  N.  P.  M.  J2.Cb.,  64. 

7.  Notice  of  Appeal— When  Insufficient.— A  notice  of  appeal  which  describes  a 
Judgment  for  the  recovery  of  a  specific  sum  of  money  is  not  sufficient  to  bring  into 
the  appellate  court  a  Judgment  in  an  action  for  the  recovery  of  specific  personal 
property.— i?eam  v.  Ilotpard,  491. 

8.  KoncE  OF  Appeal— When  Sufficient.— A  notice  of  appeal  which  gives  the 
name  of  the  court,  and  of  the  parties  to  the  action,  the  date  of  the  Judgment, 
without  any  other  description,  and  informs  or  makes  known  to  the  respondent 
that  the  appellant  appeals  from  the  Judgment  In  said  action,  Is  suificlent— 
Id.,  491. 

Appeal— When  it  lies  firom  decree  dlsmlSBing  cr08s>blll.  Bee  PRAcncE,  2. 

See  New  Trial. 

APPEARANCE. 
SPEaAL  Appearance— Objections  to  Service— Answering  Over— Effect  Thereof. 
—A  defendant  cannot  answer  and  make  a  full  defense  on  the  merits  without 
making  a  general  appearance  in  spite  of  his  special  appearance,  and  when  he 
does  BO,  he  invokes  the  Judgment  of  the  court  and  submits  himself  and  his  rights 
to  its  Jurisdiction,  and  can  no  longer  be  heard  to  say  that  It  had  no  Jurisdiction 
over  his  person.— Seo^y  v.  Cat.  Lum.  Cb.,  94. 

APPROPRIATION   OF  PAYMENT. 
Payment— Appropriation.— Where  there  are  several  of  sach  dlstinot  claims  for  ser- 
vices a  payment  appropriated  upon  each  of  them  will  Interrupt  the  running  of 
the  statute  of  limitations.— ^ariel  v.  ifotMos,  482. 

ASSIGNMENT  OF  ERROR.    See  Appeal,  8. 

ASSIGNMENT  FOB  BENEFIT  OF  CREDITORS. 

1.  Assignment  for  the  Benefit  of  Creditors  Defined.— A  Tolnntary  assignment 
for  the  benefit  of  creditors  implies  a  trust  and  contemplatee  the  intervention  of  a 
trustee.  When  a  creditor,  under  an  agreement  with  the  assignor  to  sell  the  prop- 
erty and  to  apply  the  proceeds  to  the  payment  of  his  own  and  other  debts  of  his 
assignor  and  reftmd  the  surplus,  he  becomes  a  trustee  and  the  transaction 
amounts  to  a  volontaiy  assignment— SftmC  v.  Wat9»n  &  Lnhn  €t  of.,  261. 

1.  ASBIONMEKT— Sale.— Sales  are  transfers  In  the  ordinary  course  of  business;  assign- 
ments oommonly  grow  out  of  the  embarrassment  or  suspension  of  business.— 
Id,  951. 

8.  Case  in  Judgment.— When  H.  &  K.  were  about  to  be  sued  for  a  debt  which  thej 
were  unable  to  pay  when  it  was  due,  made  and  delivered  to  the  plaintUTa  writing 
whereby  they  purported  to  transfer  to  him  certain  property  which  was  nearly  all 
they  possessed,  and  by  the  terms  of  the  writing  the  plaintiff  was  to  pay  hiaself 


Attachment.  603 


ASSIGNMENT   FOE  BENEFIT  OF  CREDITORS   (Continued). 

and  the  men  who  had  been  working  for  H.  &  K.  about  the  mill,  and  the  residue 
to  be  applied  on  the  debt  of  T.  A  B.;  held,  that  the  same  was  an  assignment  for 
the  benefit  of  creditors,  and  not  being  for  the  benefit  of  all  the  creditors  of  H.  & 
K.,  the  same  was  avoided  by  section  S173,  Hill's  Code.— Jd.,2&l. 

ATTACHMENT. 

1.  Writ  of  Attachment— RimniN—lNBUFPicreNT.— A  sherlfTs  return  upon  a  writ  of 
attachment  is  insuflScient  which  fails  to  show  that  a  defendant  to  whom  a  certi- 
fied copy  of  such  writ  was  delivered  was  an  occupant  of  the  premises  sought  to 
be  attached,  and  which  failed  to  show  that  there  was  no  occupant  of  said  prem- 
ises, and  that  a  certified  copy  of  the  writ  posted  on  the  ftont  of  defendant's 
dwelling-house  was  posted  In  a  conspicuous  place  bn  said  premises.— ifu^  v. 
8teven9onetal.f  153. 

2.  Attachment— Skpabats  Tracts.— Several  separate  and  distinct  tracts  of  land  can 
not  be  attached  by  posting  a  certified  copy  of  the  writ  in  a  conspicuous  place  ou 
one  only  of  such  tracts.— Jci.,  153. 

8.  Removal  of  Caotb— Attachment— Returw—Amendmest.— Where  a  sherifl*made 
a  defective  return  on  a  writ  of  attachment  and  the  cause  was  then  regularly 
removed  into  the  circuit  court  of  the  United  States  for  the  district  of  Oregon,  the 
State  court  had  no  Jurisdiction  or  authority  to  permit  the  sheriiTto  amend  his 
return  to  said  writ.  When  the  cause  was  removed,  the  Jurisdiction  of  the  State 
court  over  it  ceased.— id,  153. 

4.  Attachment— Personal  Property  in  the  Hands  or  a  Third  Person.- A 
sherifi*,  in  the  execution  of  a  writ  of  attachment,  Is  not  authorized  to  take  per- 
sonal property  into  his  custody  where  It  Is  in  the  possession  of  a  third  person  ;  in 
such  case  he  can  only  attach  the  property  by  leaving  a  certified  copy  of  the  writ 
and  a  notice  specifying  the  property  attached  with  the  person  having  the  posses- 
sion of  the  same.— Xcurw  v.  Birdsey  et  oL,  1C4. 

6.  Personal  Property— Sale  oi^-Concurrent  Actb— Attachment— Levy.— Where 
a  plaintiff  owned  a  band  of  cattle,  a  part  of  which  he  agreed  to  trade  to  one  O.  in 
consideration  that  6.  would  convey  to  him  a  half  interest  in  a  certain  lot  of  land 
in  the  town  of  C.  P.,  and  would  also  assign  to  him  certain  policies  of  insurance 
upon  the  buildings  situated  on  the  lot,  and  the  plaintiff  took  the  cattle  to  be 
traded  to  C.  P.  and  left  them  there  to  remain  a  certain  length  of  time,  when  he 
would  return  and  consummate  the  trade;  and  the  plalntlfi' returned  at  the  expir- 
ation of  the  time,  but  ascertaining  that  G.  had  not  assigned  to  him  the  policies  of 
insurance,  as  agreed,  took  the  cattle  and  sent  them  back  to  the  pasture  where  he 
was  keepingthe  band  fW>m  which  he  had  taken  them;  and  subsequently  the  sheriff, 
under  a  writ  of  attachment  in  an  action  wherein  one  C.  was  plaintiff  and  said  G- 
was  defendant,  in  attempting  to  attach  the  cattle  so  agreed  to  be  traded  as  the 
property  of  G.,  seized  and  took  into  his  custody  against  the  protest  of  the  plaintiff 
a  number  of  cattle  which  he  selected  fW)m  the  band  without  knowing  whether 
or  not  they  were  the  cattle  agreed  to  be  traded;  held,  that  the  attempted  \eyj  was 
a  nullity,  and  that  the  plaintiff  had  such  an  ownership  in  the  cattle,  even  if  he 
had  made  a  bill  of  sale  of  them  to  G.  and  the  latter  had  conveyed  to  him  the 
interest  in  the  said  lot,  but  had  failed  to  assign  to  him  the  policies  of  insurance. 
as  would  entitle  him  to  mainUin  an  action  against  the  sheriff  to  recover  the 
possession  of  the  cattle  neiied.— Lewis  ▼.  Birdsey  et  aL,  161. 

6.  Attachment— Lien— Bona  Fide  Purchaser.— (1)  The  Intention  of  the  legislature 
in  adopting  the  several  provisions  of  the  statute  (Hill's  Code,  gg  150,  151,  271,)  was 
to  give  a  creditor  under  an  attachment,  Judgment  or  execution,  the  same  stand- 
ing In  regard  to  his  right  in  or  to  the  property  affected  thereby  which  he  would 
gain  by  a  purchase  of  the  property  from  the  debtor.- JWddte  v.  Miller,  468. 

7.  (2)  A  creditor  who  attaches  the  land  of  his  debtor  or  obtains  and  dockets  a  Judg- 
ment against  him,  who  is  at  the  time  informed  of  an  outstanding  equity  or  of 
facts  sufficient  to  put  him  upon  inquiry,  takes  his  lien  subject  and  subordinate  to 
•uch  eqaity.— /cL,  468. 
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8.  (3)  V  here  the  equitable  right  is  superior  to  the  legal  right,  its  establishment  In 
R  rourt  of  equity  becomes  paramount  to  the  legal  right  established  in  a  court  o 
iHW.— Jd..  468. 

9.  ATTAaiMENT— OrrsTANDiJfG  EQUITY— Pbiority.— The  prior  outstanding  equity 
held  to  be  pRramount  to  the  right  acquired  by  the  le?y  of  the  attachjnents.— 
Ithodea  V.  McQarry  et<U,,2!XL 

ATTACHING  CREDITOR, 
L  Attaching  Creditor— When  Not  Deemed  a  Purchaser  in  Good  Faith  Under 
Section  150,  Hill's  Code.— An  attaching  creditor  under  a  writ  of  attachment 
kyied  ui)on  real  property,  will  not  be  deemed  a  purchaser  in  good  faith  and  for  a 
valuable  consideration  of  the  property  under  section  150,  Civil  Code,  as  agains^ 
an  owner  of  a  prior  equity  in  the  property,  unless  it  appear  that  the  attachment 
was  duly  issued  and  levied  upon  the  property  to  enfurce  collection  of  a  valid 
debt ;  that  a  certificate  was  duly  made,  delivered,  filed  and  recorded  as  provided 
in  tuection  151,  Civil  Code,  and  that  up  to  the  time  of  the  consummation  of  these 
proceedings  the  creditor  had  no  notice  or  knowledge  of  such  prior  equity.— 
RJiodti  V.  McGwrry  et  al.,  '222. 

ATTORNEY. 

1.  Attorney's  Fee8— What  Amount  Reasonable.- The  statute  allows  the  court  to 
tax  an  attorney  f 'e  in  favor  of  the  plaintiff  in  case  of  the  foreclosure  of  a  lieu. 
Held,  that  when  fifteen  liens  were  foreclosed  in  one  suit,  ten  dollars  for  each 
claim  was  not  unrea  enable.— 61. 

2.  ATTORNEY  AND  CLIENT— PRIVILEGED  COMMUNICATION.— In  proceedings  Supple- 
mentary to  execution,  where  an  attorney  for  the  defendant  is  called  as  a  witness 
and  testifies  that  he  had  in  his  p(j8se>sion  after  the  commencement  of  the  action, 
money,  notes,  checks,  evidence  of  indebtednes"*,  or  other  property  of  the  defend- 
ant, he  may  be  required  to  8taie  what  he  had  In  his  possession  and  what  he  did 
with  such  property  or  effects.  The  facts  required  to  answer  these  questions  are 
not  privileged  communications,  made  in  the  course  of  professional  employment* 
— State  ex  rel.  Hardy  y.  Gleason,  139. 

BILL  OP  EXCEPTIONS. 
1.  Bill  op  Exceptions— What  ib  Not,— The  stenographic  notes  taken  at  the  trial  of 
a  cause,  transcribed  in  lull  and  copied  in  the  record  and  signed  by  the  trial  Judge* 
to  which  arc  prefixed  a  stxtement  calling  it  a  bill  of  exceptions,  and  the  Airther 
statement  that  the  following  exceptions  will  be  relied  upon  by  the  defendant, 
followed  by  a  reference  to  the  tc-^iimony  of  sundry  witnesses,  giving  the  page; 
all  the  cross-examination  of  a  certain  witness  on  a  particular  subject;  all  the 
testimony  Introduced  on  the  part  of  the  defendant;  charge  of  the  court  to  the 
Jury,  giving  pages  and  certain  lines.— do  not  constitute  a  bill  of  exceptions,  or 
p^c^ent  anything  for  review  on  appeal.— Jan^uxzy  y.  BoMon,  97. 
a.  CIRCUIT  Court  Reporter— Shorthand  Notes— Bill  op  Exceptionb,— The  short- 
hand notes  of  the  circuit  court  reporter  appointed  under  the  act  approved 
February  25, 1889  (Session  Acts,  1889,  pp.  142, 143, 144),  when  transcribed,  certified 
and  filed  with  the  clerk  as  in  the  act  provided,  do  not  take  the  place  of  a  bill  of 
exceptions,  nor  can  the  supreme  court  review  a  question  of  fact  in  an  action  at 
law  on  said  "notes."— ifcQuaW  y.  P.  &  F.  J2.  JK.  Co.,  535. 

BONA  FIDE  PURCHASER. 

Of  land,  who  Is  not    See  Vendor  and  Vendes,  1, 5. 
When  attaching  creditor  is.    Bee  Attachment,  6. 

BOUNDARY. 
1.    Dlsputed  Boundary— Equity— Jurisdiction  op.— (l)  At  common  law  to  gfve  a 
court  of  equity  Jurisdiction,  in  cases  ol  disputed  boundary,  there  must  be,  fii»t,  a 
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dispute  as  to  the  boundary;  and,  second,  some  equity  superinduced  by  the  act  Of 
the  parties.  (2)  The  act  of  1887  (Laws,  1887,  p.  53.)  was  intended  to  and  did  give 
courts  of  equUy  Jurisdiction  in  sucti  cases  where  a  mere  dispute  or  controveisy 
exists  as  to  the  boundary,  without  regard  to  any  other  equity.  (3)  Courts  of 
equity  have  no  )urlfH!liction  to  try  purely  legal  titles  disentangled  of  any  equity. 
(4)  >\  here  In  a  suit  under  the  statute  it  appears  from  the  pleadings  and  evideuce 
tlie  only  controversy  between  the  parties  is  the  legal  title  to  a  strip  of  land  claimed 
to  have  been  acquired  by  adverse  possession,  the  complaint  will  be  disml«8ed  and 
the  parties  required  to  try  the  legal  t  tie  at  law.  (5)  Where  the  facts  necessaiV 
to  give  a  court  of  equity  Jurisdiction  are  stated  in  the  complaint  and  are  denied 
by  the  answer,  the  question  of  }urlsdiction  becomes  one  of  fact  to  be  determioed 
on  the  hearing  and  is  not  waived;  and  where  during  the  progress  of  the  trial 
want  of  Jurisdiction  appears,  it  is  the  duty  of  the  court  to  dismiss  the  complaint. 
—Love  V.  Jforria,  545. 

2.  BOUNDAKIES— MONUMENTB  CONTBOL  COTTBSEB  AND  DiBTANCKS.— The  actual  loca- 
tion of  lines  and  monuments  on  the  ground  will  control  over  courses  and 
di^jitances,  and  If  such  monuments  can  be  found  the  courses  and  distances  must 
give  way.    Lettru  v.  LeuH*,  4  Or.  178,  approved.— A'iny  etal.^y.  Brigham  el  oA,  560. 

8.  E\aDENCE— SuFFiaENCY  or.— Where  it  is  claimed  lines  and  monuments  do  not 
agree  with  courses  and  distances,  the  evidence  of  their  actual  location  must  be  so 
clear  and  satisfactory  as  to  establish  the  fact  to  the  entire  satisfaction  of  the 
court  or  Jury  and  to  place  beyond  question  the  actual  location  of  the  lines  or 
monuments.- Jd. ,  560. 

BURGLARY.    See  Indictment,  10. 

CARRIER  AND  PASSENGER.    See  Railroad,  1. 

CLIENT. 

Prlyileged  communications  of,  to  attorney.    See  Attobkkt,  L 

CUATTLE  MORTGAGE.    See  Mobtgaqs. 

COMPLAINT.    See  Pleading,  l-d. 

CONSIDERATION. 

Conveyance  without.    See  Tbusts,  7. 

C  )NTRACTS. 

1.  Contkact— Construction  OP.— Whereacontraotflxed  the  prlceforthe  saleofacer- 
tain  quantity  of  hops  to  be  delivered  in  a  good  aad  merchantable  condition,  etc., 
but  contained  a  flirther  provision  giving  the  benefit  of  the  ri«i  in  the  market  to 
trie  seller,  with  the  privilege  of  closing  the  sale  within  a  time  specified;  hetd^  that 
the  provision  was  intended  for  the  benefit  cf  the  seller,  and  if  he  faileil  to  exer- 
cise the  privilege  and  close  the  sale  within  the  time  limited,  it  became  Junctoi 
officio,  and  the  time  fixed  by  the  contract  became  the  price  agreed  to  be  paid.— 
Ji%mp  v.  Cooper,  81. 

2.  CoNTRACT^MSAfiURB  OP  DAMAGES.— In  the  CTCut  that  the  hops  were  not  sound 
and  merchantable,  as  contracted  for,  the  measure  of  damages  would  be  the  differ- 
ence between  the  value  of  the  hops,  a«  fixed  by  the  contract  price  at  the  time 
and  place  of  their  sale  and  delivery,  and  their  value  with  the  defect  complained 
of.-/<t.8L 

3.  CosTKACT— CoMtTBUOTioN.— When  the  town  cf  Pendleton  contracted  to  pump 
water  into  a  reservoir  to  the  ftill  capacity  of  i^i  pumps  whenever  the  flrbt  parties 
t*  the  agreement  desired  to  make  a  test  of  the  rese.  voir  not  exoeeJi  ig  once  each 
week  far  ninety  days,  such  agreement  did  not  impoM  the  duty  on  sail  touu  of 
doing  more  than  run  its  pumps  to  their  AiU  capacity  during  the  t!mc  (hey  v.  ere 
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uflually  and  reasonably  run.  It  was  not  required  to  Incur  extraordinary  or 
unu-ual  expense  for  that  purpose  or  to  increase  Its  foroe  of  engineers.  If  the  one 
then  employed  was  capable  of  running  the  pumps  to  their  toll  capacity  during 
the  hours  he  was  accustomed  to  run  the  same.  If  the  supply  of  water  failed  for 
any  cause  without  the  city's  fault,  so  that  the  reservoir  oould  not  be  filled  at  the 
times  required  by  S.  and  C,  such  failure  did  not  put  the  city  in  default.  If  the 
cbtern  from  which  the  supply  of  water  was  drawn  was  inadequate,  or  if,  on 
account  of  the  season,  there  wa«  a  scarcity  of  water,  the  city  would  not  be 
responsible  therefor.— 2l)um  qf  Pendleton  v.  Haundert  «<  oj.,  9. 

4.  Ris£R  VOIR— Tests  of.— The  "tests"  provided  for  in  the  agreement  were  designed 
for  the  equal  benefit  of  both  parties,  and  their  purpo(«  was  to  enable  both  parties  to 
koow  by  actual  experiment  when  the  reservoir  was  completed  by  being  water- 
tight.—Tbion  Q^  Pendleton  v.  Saunders  el  oL,  9. 

5.  Contract— Obligation.— So  far  as  either  party  to  the  contracts  mentioned  in  the 
pleadings  has  bound  himself,  he  must  substantially  perform  his  agreement,  and 
neither  is  bound  beyond  the  terms  of  his  agreement.— Tbwn  qf  Pendleton  y,  iSaunr 
der»  etal,t9, 

6.  Contract— Sense  in  which  Words  are  Used.— Language  used  in  a .  contrsct 
must  generally  be  held  u>  be.  umkI  in  its  ordinary  and  usual  sense  and  significa- 
tion, but  when  such  rule  would  give  the  language  no  foroe  or  effect  whatever,  or 
would  lead  to  an  absurdity  the  court  may  examine  the  context  and  view  the 
whole  subject  matter  in  the  light  in  which  the  parties  evidently  viewed  It,  and 
a&certain  the  meaning  of  the  language  they  used  by  their  situation,  the  subject 
matter  of  the  contract,  the  context,  and  all  the  circumstances  attending  the 
execution  of  such  contract- Tburn  qf  Pendleton  v.  Saunden  etaLt9. 

7.  Contract  TO  Repair  Mill  and  Furnish  MaterialQuantum  Meeiht.— When  one 
performs  services  for  another  on  a  special  contract,  and,  for  any  reason  except  a 
voluntary  abandonment,  fails  to  ftilly  comply  with  his  contract,  and  the  service 
and  material  have  been  of  value  to  him  for  whom  they  were  rendered  and  Air 
nished,  he  may  recover  for  such  material  and  services  their  reasonable  value, 
after  deducting  therefrom  any  damages  the  party  for  whom  such  materials  were 
furnished  and  services  were  rendered  has  sustained  by  reason  of  such  failure. 
SteepUe  v.  Newton,  7  Or.  1 10;  Tribone  v.  Stroubridge,  Urid,  156,  and  Todd  v.  Huntmffton^ 
13  Or.  9,  approved  and  followed. -Goir  A  Co.  v.  Idand  CUy  if.  <Jt  Jf.  Cb.,  363. 

8.  Contracts— When  Several.— Where  an  agreement  embraces  several  distinct 
subjects  which  admit  of  being  separately  executed  and  closed,  and  the  facts  show 
that  they  were  so  separately  performed,  and  the  compensation  agreed  upon  and 
apportioned  to  each  of  them,  such  an  agreement  is  to  be  taken  severally  and  a 
rltjlit  of  action  accrued  as  to  each  of  them  when  the  aetvlcea  were  rendered.^ 
Bona  V.  MatMas,  482. 

Bee  Vendor  and  Vendee,  2, 

Bee  Imsueamck,  1  and  6. 

CONTRIBUTION. 

Right  op  Contribution— Affects  What  Parties.- The  right  of  contribution  allbcts 
only  the  relation  of  the  co-debtors  or  sureties  between  themselves,  and  is  entirely 
distinct  from  and  independent  of  the  contract  with  the  creditor.  The  contract  is 
made  for  the  benefit  of  the  creditor  and  simply  expresses  the  relation  between  the 
co-debtors  and  the  creditors.— I>ttrbtn  v  Cunev  ds  Sayretj  71. 

IB.— How  IT  Arises.- The  right  of  contribution  does  not  spring  fh>m  contract,  but 
rests  on  general  principles  of  natural  Justice,  that  when  one  has  discharged  a 
debt  or  obligation  which  was  a  common  charge  for  the  benefit  of  all,  he  has  a 
right  to  call  upon  his  co-debtors  for  contribution.- Id.,  71. 

IB.— It  Exlstb  Whether  the  Parties  are  Jointly  or  Sbvsrally  Liable.— Nor  doei 
it  matter  in  regard  to  the  right  of  contribution  whether  the  parties  are  Jointly  or 
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Mvenlly  liable,  nor  wbetber  they  are  bound  by  the  same  or  separate  Instmments, 
or  whether  they  knew  of  each  other's  engagements  or  not.  nor  whether  they  are 
liable  In  the  same  or  di^erent  amounts,  proTided  their  obligation  be  assumed  in 
respect  to  one  and  the  same  transaction.— Id,  71. 

I&— Whirs  it  Arisss.— The  right  of  contribution  arises  only  when  one  has  paid  more 
than  his  preportion  of  the  debt,  and  that  is  the  time  when  the  statute  of  limita' 
tlons  begins  to  run.— Jd.,  7L 

GONTRIBUTORY  NEGLI6ENC3S.    See  Niqugencb.  1  and  ^  and  4  and  6. 

CORPORATION. 

Directors  of,  power  to  contract  with  each  other.   Bee  Vxmdob  and  Vbndsi,  1. 
Director  of,  a  trustee.    See  Vendor  and  Vender,  8. 

COSTS  AND  DISBURSEMENTS. 
1.  Conv— When  Plaintiff  Entttlbd  and  When  Not.— In  an  action  upon  a  con- 
tract to  recover  money  or  damages,  the  plaintilT  is  not  entitled  under  the  Code  ef 
Civil  Procedure  to  costs  and  disbursements  unless  he  recover  160  or  more,  except 
it  be  an  action  involving  an  open  mutual  account,  and  the  sum  total  of  the 
acooonts  of  both  parties  exceed  $150.  Where  In  aa  action  upon  a  note  to  recover 
an  amount  due  thereon  exceeding  the  sum  of  150,  the  defendants  by  pleading  a 
counter-claim  reduced  the  amount  of  the  recovery  to  a  less  sum  than  150;  hdd^ 
that  the  plaintiff  was  not  entitled  to  recover  006ts  and  disbursements  in  the 
action.  Hdd,  further,  that  the  decision  of  this  court  in  BoberU  v.  Carland,  1  Or. 
833.  construing  the  former  statute  of  the  Territory  of  Oregon  in  regard  to  the 
allowance  of  costs  and  dlKbursements,  had  not  been  followed  by  the  courts  of  the 
Bute  in  the  coustrueUon  of  the  provisions  of  theCodt*  upon  the  subject,  and  could 
not  be  without  doing  violence  to  the  language  of  the  leglBlature.— ^ay^am  v. 
MurdetaL,b%. 

a.  DISBUB8EHENT3— WrrNsas  Fees  Allowed.— When  the  pleadings  present  a  mate- 
rial fact,  the  party  having  the  onua  of  proof  may  subpoena  witnesses  to  support 
the  issue  on  his  part,  and  if  such  witneues  are  not  sworn  because  the  adverse 
party  at  the  trial  admits  the  feet,  thus  rendering  evidence  unnecessary,  such 
party,  if  he  recover  cost,  may  tax  the  fees  of  such  witnesses  as  disbursements  and 
recover  the  same  off  of  the  adverse  party.— Pu^A  v.  Qood^  85. 

8.  WFTNEas  Not  Swobn— When  Chasoes  for  Not  Taxarle  ab  a  Dibbursekent,  amd 
When  Taxable.— If  a  witness  attend  upon  the  trial  of  a  cause  and  is  not  sworn, 
the  party  causing  him  to  be  present  cannot  recover  from  the  adverse  party  the 
expense  Incurred  for  such  witness  unless  some  sufficient  reason  exisu  which 
would  legally  excuse  his  failure  to  testily.  It  must  be  made  to  appear  that  hia 
attendance  was  necessary  at  the  time,  but  that  by  reason  of  some  unforeseen  event, 
other  sufficient  cause,  his  testimony  became  unnecessary.— Jd.  ,85. 

4.  Ibsuk—Witnebbes— Collateral  Questions.— A  party  is  bound  to  assume  that  the 
only  issues  triable  in  a  cause  are  made  by  the  pleadings,  and  if  he  subpoena  wit' 
nesses  to  testify  to  matters  outside  of  such  issues,  he  does  so  at  his  peril.  In  casea 
where  collateral  inquiries  are  permissible,  a  party  may  bring  witnesses  to  testify 
In  relation  to  the  same,  but  before  he  can  properly  charge  as  disbursements  the 
expense  incurred  in  proctiring  the  same,  he  must  show  that  the  attendance  of 
such  witnessesCwas  necessary.  Jackson  v.  Siglin,  10  Or.  93,  approved  and  followed. 
— Jd.,85. 

5.  Fees  of  Officers— Must  be  Authorized  bt  Statute.— An  officer  can  make  no 
charge  for  any  act  performed  by  him  by  virtue  of  his  office,  unless  the  legi&latuxa 
has,  by  some  statute,  authorized  such  charge.— /d., 85. 

6.  Servicss  by  Surkiff— When  Constable  Authorized  to  Acr.— B/  the  (enua  o 
•eclion  XMO,  HiM's  Code,  if  services  be  rendered  by  a  sheriff  in  cases  where  a 
constable  is  authorized  to  act,— in  a  Justice  court,  for  instance,— he  must  ohargo 
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the  fees  allowed  by  law  to  a  constable  for  the  perfonnance  of  that  particular 
eerylce,  and  no  more.— Id.,  85. 
7.  SoiOE  Items  for  which  the  Statute  has  Pbovtoed  mo  Oompembation  ik  3v&- 
ncE'B  Court.— The  law  has  not  Bpecifically  provided  compensation  in  a  Jostlce's 
court  for  the  following  services,  but  the  compensation  provided  covers  and 
includes  these  items:  Making  copy  of  summons;  certificate  and  return;  making 
copy  of  subpoena;  certificate  and  return  on  same;  making  copy  of  notice  of 
appeal;  return  on  same.  Nor  is  a  sheriff  allowed,  as  a  separate  Item,  ten  cents 
for  making  his  return  on  a  subpoena  in  the  circuit  court— Jd.,  85. 

COUNTY  COURT. 
Couuty  Court— AUTHOBrrr  to  Evtabubr  Couwtt  Road  amd  Pat  Dahaqeb  Out  of 
THE  CoxTNTY  TREASURY— WHEN.— A  couuty  court  hsjB  uo  Jurisdiction  to  establish 
a  county  road  unless  satisfied  that  it  will  be  of  public  utility;  that  the  amount  of 
damages  assessed  for  opening  it  is  Just  and  equitable,  and  that  it  will  be  of  suffi- 
cient importance  to  the  public  to  cause  the  damages  so  assessed  to  be  paid  by  the 
county;  in  which  case  it  must  orderlthe  same  to  be  paid  to  the  complainant  out 
of  the  county  treasury.— iSoe  v.  Union  County ^  315. 
CouiTTY  Court— When  it  May  Require  Petitioners  for  Pubuc  Highway  to 
Pay  the  Dahaoes  AasxasED.— The  court  may,  however,  when  it  is  of  the  opinion 
that  the  proposed  road  is  not  of  suiScient  importance  to  the  public  to  cause  the 
damages  to  be  paid  by  the  county,  establish  it  as  a  public  highway;  but  it  can 
only  do  so  in  that  case  where  the  expenses  or  damages,  or  such  part  thereof  as  it 
may  think  proper,  are  paid  by  the  petitioners.  The  court  may  in  the  latter  case, 
by  a  supplemental  order  reciting  the  facts,  establish  the  road;  but  this  must  ba 
done  at  the  term  of  court  at  which  the  preliminary  determination  is  had.— iU.,  81&. 

COUNTY  ROAD.   Bee  County  Ooubt. 

COURT. 

Discretion  ofl    See  New  TbiaLp 

CRIMINAL  LAW. 

L  Sellinq  Liquor— Form  of  Indicticent.— In  an  indictment  for  selling  spirituous 
liquor  without  a  license,  under  the  act  of  1889  it  is  not  necessary  to  allege  in  the 
indictment  that  such  sale  did  not  take  place  within  an  incorporated  town  or  city. 
—State  V.  Tander  A  FoUy,  528. 

2.  Criminal  Law— Motion  to  Acquit— PRAcncs.— A  motion  asking  the  court  to  direct 
an  acquittal  in  a  criminal  case  on  account  of  the  failure  of  proof  on  the  part  of 
the  State,  unless  such  failure  is  a  total  one,  must  specliy  wherein  it  is  claimed 
such  proof  TB.UB.—Id.,  528. 

S.  Embezzlement— Proof  of  Other  Acn  to  Show  Guilty  Intent— Instruciton.— 
In  a  prosecution  for  embezzlement,  where  evidence  is  admitted  tending  to  prove 
other  acts  of  embezzlement  from  the  same  parties  about  the  same  time  as  the  one 
charged  in  the  indictment  for  the  sole  purpose  of  showing  guilty  Intent,  the  court 
must  limit  the  efiisct  of  such  evidence  to  such  purpose  by  instructions  to  the  Jury. 
—ataU  V  Lewia,  478. 

4.  INDICTMSNT— When  Guilty  Knowledge  Need  Not  be  Alleqbd.— In  an  indict, 
ment  under  section  8852,  Hill's  Code,  guilty  knowledge  need  not  be  alleged.  In 
declaring  the  aets  mentioned  in  that  section  punishable,  the  legislature  was 
exercising  the  police  powers  of  the  State,  and  in  such  case  the  indictment  need 
not  allege  that  the  party  knew  the  act  complained  of  was  unlawAiL— Aote  v. 
Semitt.352. 

5b  Diseased  Sheep— Moving  WnBOUT  Permit— iNmcnoENT.—iAn  indictment  under 
section  8852,  Hill's  Code,  for  moving  diseased  sheep,  which  Halls  to  follow  the 
descriptive  words  of  the  statute,  by  alleging  the  ownership  of  the  shesip,  is  bad 
on  demurrer,— Jd.,  352. 
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i^OtnXAL  LAW  (ConttniMd). 
e.    IMDicxioafT— Salb  or  SriBXTumni  Liqttobs  ov  Bundat— Sxhtkngi.— On  ut  indict- 
ment which  charged  an  offanae  nnder  section  19M,  Hlirt  Code,  a  defendant  can. 
not,  on  a  plea  of  guilty,  be  aentenoed  nnder  section  8,  leBsion  lawa  Utt,  p.  9.— 
State  Y.  Qmbit  295. 

7.  BrauTCoim  Liquobs— Salk  by  Agemt.— Where  one  sells  spiritnoni  Uqnors  as  the 
agent  of  another,  neither  he  nor  his  principal  having  anj  license,  nnder  the 
statute  he  Is  liable  personally  to  an  indictment— SKafe  t.  Chcutain,  17fi. 

8.  Btatutbi  in  Nature  of  Foucb  Regulahoms.— statutes  prohibiting  the  sale  of 
liquors  without  first  having  obuined  a  license  therefor,  are  in  the  nature  of  fiscal 
and  police  regulations,  and  make  their  ylolatlon  indictable  IrrespeatlTe  of  guilty 
knowledge.— Jd.,  176. 

9.  iNDicnfKMT— Whbm  BumciEHT  Undbr  SBcnoN  1970,  BiuJb  Godb.— Under  this 
section  when  the  forms  of  indictment  giyen  In  the  appendix  to  the  Code  are 
Inapplicable,  other  forms,  as  nearly  similar  as  the  case  will  permit,  may  be  used. 
-AoteT.  Wright etaL,2b6. 

10.  BuBOLABY— Indictment  Undeb  Section  1760,  Hill's  Code— Name  op  the  Owner 
OP  THE  House  Broken  Not  Oiyen  in  the  Indictsient.— Form  No.  18,  giyen  in 
the  appendix  to  the  Code,  is  for  the  crime  of  burglary,  defined  by  section  1758. 
and  is  sufllcient  though  it  does  not  give  the  name  of  the  owner  of  the  bulldlug. 
An  indictment  for  burglary  under  section  1760,  otherwise  sufllclent,  which  does 
not  giye  the  name  of  the  owner  of  the  building  broken  and  entered,  is  snfl&eient 
nnder  section  1270  of  the  Code.  Buch  an  indictment  is  as  nearly  similar  to  the 
form  given  in  the  appendix  to  the  Code  as  the  nature  of  the  case  would  permit. 
—Id.,  258. 

11.  Cbiminal  Law— Trial— Duty  op  Coubt— Change  op  Vbnub.— It  Is  the  doty  of 
a  court  of  Justice  empowered  to  try  a  party  for  criminal  ofl'ense,  in  all  cases  to 
see  that  the  party  has  a  fair  trial  by  an  impartial  Jury;  and  where  the  party 
charged  with  a  criminal  ofitense  applies  to  the  court  to  change  the  place  of  trial, 
npon  the  ground  that  the  Inhabitants  of  the  countj  where  the  offenae  is  alleged 
to  have  been  committed  are  so  pr^udlced  against  him  that  he  cannot  expect  a 
fldr  and  impartial  trial,  and  the  tacts  and  circumstances  of  the  case  show  that 
the  party  is  not  liable  to  obtain  an  impartial  Jury  in  such  county,  it  is  the  duty  of 
the  oourt  to  change  the  place  of  trial  to  another  oounty.— iSbUe  v.  OMs,  887. 

12.  Facts  Examined  and  Held  That  a  Change  op  Venue  Should  Have  Been 
ALLOWED.— Where  O.  was  indicted  in  the  circuit  court  for  the  county  of  M.  for 
murder  in  the  first  degree,  behaving  killed  W.  in  said  county;  aAer  two  trials  O. 
was  convicted  of  the  crime  as  charged,  which  oonvlction  having  been  set  aside  by 
the  supreme  court,  the  case  was  again  set  for  trial,  whereupon  O.  applied  to 
the  circuit  court  for  a  change  of  t/enue^  upon  the  grounds  that  the  inhabitants  of 
the  county  of  M.  were  so  prejudiced  against  him  that  he  could  not  eipect  to 
obtain  a  &ir  trial,  and  showed  in  his  application  that  the  leading  newspipers  af 
said  county  of  M.  had  published  Toll  aooounts  of  the  former  trial,  and  represented 
0.  as  guilty  of  the  offense  charged,  and  one  of  them  contained  an  article  animad- 
verting upon  the  majority  of  the  members  of  the  appellate  court  for  having  set 
aside  the  conviction;  and  It  appeared  upon  the  third  trial  that  a  Jury  was  only 
obtained  fh>m  three  hundred  names  drawn,  two  of  them  having  been  taken  alter 
O.  had  exhausted  his  peremptory  challenges;  seven  of  them  stated  upon  their 
examination  for  cause  that  they  had  formed  and  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  O.,  and  one  of  them  was  allowed  to  sit  in  the  case;  Asfd, 
that  the  court  should  have  ordered  a  change  of  the  place  of  triaL— Jd,  897. 

18.    HoMiciDB-^usTiPiCAnoN.— To  Justuy  ouc  pcTson  in  taking  the  life  of  another,  it 
most  appear  that  it  was  done  to  prevent  the  oommlsricn  of  a  felony  by  the  latter 
i^poD  the  former.— Id,  897. 
X1XOB.-89. 
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^IPriNAL  LAW  (Gontmiied). 

14.  HOMiciDB— HuKDEB  IV  TBI  FxBffT  DxGBEi.— The  killing,  hoveyer,  if  not  Justt- 
llAble,  is  not  murder  in  the  first  degree,  unless  done  purposely  and  of  deliberate 
and  premeditated  malice,  or  in  the  commission  or  attempt  to  commit  rape,  arson, 
robbery  or  burglary;  and  there  must  be  some  other  evidence  than  the  mere  proof 
of  killing  to  oonstitute  it  murder  in  the  ilrst  degree,  unless  effidcted  in  the  com- 
mission or  attempt  to  commit  a  felony:  and  the  deliberation  and  premeditation 
seeessary  in  such  a  case  must  be  evidenced  by  poiK>ning,  lying  in  wait,  or  some 
other  proof  that  the  design  was  formed  and  matured  in  cool  blood  and  not 
hastily  upon  the  occasion.  As  in  the  opinion  of  a  majority  of  the  members  of  the 
•ourt,  there  was  no  proof  in  the  case  of  the  character  above  mentioned;  held, 
that  the  evidence  was  not  sufficient  to  warrant  a  conviction  of  murder  in  the 
first  degree;  hdd,  further,  that  where  the  evidence  in  a  case  of  murder  is  not  suffl- 
eient  to  establish  the  highest  grade  of  the  offense  charged,  it  is  the  duty  of  the 
trial  court  of  its  own  motion  to  instruct  the  Jury  to  that  eflbct;  and  where  it 
attrmatively  appears  upon  the  appeal  to  this  court  fh>m  a  Judgment  of  convic- 
tion of  murder  iu  the  first  degree  that  the  evidence  was  not  sufBdent  to  Justify 
tt,  it  is  its  duty  to  reverse  the  Judgment^/d,  887. 
16.  Cbimin AL  Law— TRiAi^-EviDENCB.^The  admission  of  incompetent  testimony  in 
a  criminal  trial  pr^udirial  to  the  acca*^,  and  which  is  admitted  against  hia 
ol]t)ection,  is  such  an  error  as  will  require  the  appellate  court  to  reverse  the  con- 
tSotlon  obtained  therein.  Where,  in  a  trial  for  murder  in  the  first  degree, 
iftiarged  to  have  been  committed  by  the  accused  shooting  the  deceased  at  a  cer- 
tain place,  the  State,  in  order  to  show  that  the  accused  was  waiting  at  the  place 
immediately  before  the  shooting  was  done,  introduced  a  witness  who  testified 
that  as  he  passed  the  place  he  saw  a  heavy-set  man  standing  there  but  did  not 
seoegnise  him  as  the  accused,  nor  was  he  able  to  describe  the  man  so  that  he  could 
be  identified  as  the  accused;  hdd.  that  the  statement  of  the  witness  to  a  fHend 
of  his,  a  short  time  thereafter,  upou  his  hearing  that  the  accused  had  shot 
deceased,  to  the  effect  that  he  believed  that  the  accused  was  standing  at  the 
lAace  when  he  passed  by,  was  not  competent  evidence;  hdd,  further,  that  the 
idMiSJ>ion  of  such  statement  as  evidence  under  the  particular  circumsuuces  of 
ike  case,  against  the  objection  of  the  accused,  was  error,  and  .highly  pretJudicial 
tohim.— 7<1,879. 

CBOaS   BILL-WHEN  PERMITTED.    See  Pbactigi,  Ik. 

DAMAOB. 

Fbr  laying  out  road.    See  Ooumty  Coubt. 

See  Tbbspass. 
See  GoNTBACT,2. 

DEMUBRBR.    See  PBiLcncB,  3.    See  Plbaoing,  1L  . 

DEBTOR  AND  CREDITOR.    See  AflBlOMMBNT  fob  BlirBnT  op  CfeBDXTOBB. 

DEED. 

1.  Dbbd— An  Ex-Shbbipp  Haj  vo  Powbb  to  EzBCun.'-The  sherifTin  office  at  tfao 
time  the  certificate  is  produced  and  the  deed  demanded  is  the  proper  officer  to 
make  the  deed,  and  not  the  one  whose  term  of  office  has  expired,  although  he 
may  have  made  the  sale  before  his  office  expired.— fbufl  v.  Oookt,  4S5. 

S.  Will  ob  Dbei>— Intention  to  Contbol.— In  construing  an  instrument  to  detor- 
mine  whether  it  is  a  will  or  deed,  the  Iniention  ii  to  control  as  collected  ftam  tho 
whole  instrument.— JS0e6s  v.  UcKenxU,  2M. 

g.  Wkbn  ▲  Dbbd  and  Not  ▲  Will.— Where  •u  initrument  conveys  a  preeent  titlo 
to  the  grantee,  and  the  grantor  reserves  out  of  the  estate  conveyed  the  -right  to 
the  use  and  pomemion  puilng  hii  Ulie,  the  iAmmmwit  la  a  deed  and  a«t  a  wilL— * 
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DXED.—Contlnned. 
4.    Such  a.  Deed  Not  an  Ebtatb  to  Cohmkncb  iv  Fdtubo.— Sach  an  Instrnment. 
doea  not  create  an  estate  in  fireehold  to  commence  in  ftUuro,  and  la  not  within  that 
technical  rule  of  the  common  law  applied  In  rach  caae.— Jd.,  290. 

DEMURRER.    See  Pbaciicb,  8. 

2)0NATI0N   CLAIM. 

1.  Donation  Cladc— Miutabt  Poar— When  Claoc  no  Part  op.— The  right  to  take 
'  a  donation  land  claim  under  the  act  of  congreas  of  September  27, 1860,  creating 

the  office  of  surveyor-general  of  the  public  lands  In  Oregon,  and  to  proride  for 
the  survey  thereof,  and  to  make  donation  to  settlers,  did  not  attach  to  any  tract 
or  parcel  of  land  selected  for  a  military  poet  or  within  one  mile  thereof  unless  the 
residence  and  cultivation  of  the  claim  was  commenced  previous  to  the  selection. 
The  settlement  of  the  donation  olnimant  upon  the  land  will  not,  however,  be 
adjudged  to  have  been  In  violation  of  the  said  act,  where  it  appears  that  he  dul/ 
filed  a  notification  of  his  claim  with  the  surveyor-general,  made  proof  of  reil^ 
dence  and  cultivation  in  accordance  with  the  provisions  of  the  said  act;  And  th«t 
the  same  were  duly  received  and  acted  upon  by  the  land  department,  unless  it  la 
shown  by  competent  proof  that  the  selection  was  duly  made  prior  to  the  settle- 
ment, although  the  land  adjoining  the  claim  was  occupied  at  the  lime  by  United 
States  troops  as  a  miliUry  post.— JftrOey  v.  Dallat  City,  299. 

2.  Donation  Claik— Pbssident  nob  Secbetabt  op  Wab  Can  Select  a*  a 
MiLiTABY  Resebvation.— Where  a  qualified  claimant  under  said  act  of  congrew 
duly  made  a  settlement  upon  the  public  domain,  and  filed  a  notification  with  the 
surveyor-general  claiming  a  parcel  of  land  described  therein  as  a  donation  daiv 
under  the  act;  hdd,  that  neither  the  secretary  of  war  nor  the  president  lia4 
authority  to  select  the  land  as  a  military  reservation  without  his  relinquiahment 
thereof  or  making  him  due  compensation  thereofl— Jd.,399. 

EJECTMENT. 

Equitable  defbnse  at  law.    See  PBAcnos,  2. 

EMBEZZLEMENT.    See  Cboonal  Law,  8. 

EQUITY. 

Outstanding.    See  Attachment,  7, 8w 
Jurisdiction  of.    See  Bocndaby,  L 
Jurisdiction  of.    See  Lease,  1. 
See  Pubuc  Lands,  2. 

EMINENT  DOMAIN.    See  Gountt  Coubt. 

ESTATES  OP  DECEDENTS. 

Claims  against— Effbct  of  paying  without  an  Older  of  tho  oout  See  Exbov- 

T0B8,2. 

ESTOPPEL.    See  Insubancb,  10. 

EVIDENCE. 
L  PBEBUMPnoN— Pabol  EVIDENCE— Nbgotiablb  Papbb.— WhOB  B  third  penott 
indorses  a  negotiable  note,  the  liability  is  presumptively  tb«t  of  an  indorser.bat 
it  may  be  shown  by  parol  evidence  to  be  the  liability  of  a  Joint-maker  acoordiBf 
to  the  intentloB  of  the  parties  aa  dlaoloMd  by  tho  ftct^—Jiirt^  t.  CMgMm, 
slaL.lia. 
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VflDENCaS  (Oontlniied). 

X  AoooMPUCK—CoKBOBOBATiTB  EvmsHCB.— Where  tbe  coirobormtlTe  erldenee 
■liowed  that  the  defendent  and  his  aooomplioe  were  together  at  or  near  the  plaoe 
where  the  larcenj  of  the  animal  was  committed  under  drcamttanoee  which 
indicated  concert  between  them  in  furtherance  of  a  common  purpoae;  hdd^  that 
the  eTidence  did  tend  in  some  degree  to  connect  the  defendant  with  the  commle- 
Bion  of  the  crime.— fiSCote  v.  Tbumaend,  218. 

I.  SxPKBT  TienMONY— Opinion  of  Witnbsbss— Whkn  CoMPKFSNT.'SuhdlTlsion  9 
of  wction  706,  HiU's  Code,  makes  the  opinion  of  a  witness  competent  CTidenee 
respecting  the  identity  or  handwriting  of  a  person  where  he  has  knowledge  of 
the  person  or  handwriting;  and  also  his  opinion  on  a  question  of  science,  art,  or 
trade,  when  he  is  skilled  therein.— PemUdon  y.  Saunders  et  al.,  9. 

A,  Btidkncb— riMB  Chxcks.— Time  checks  given  by  the  contractor  to  the  laborer, 
though  not  condusiye  against  the  owner  of  the  structure,  are  declarations  of  the 
defendant's  agent  in  the  line  of  his  employment^  and  are  to  be  considered  and 
weighed  for  whatever  they  are  worth;  and  if  their  effbct  be  not  countervailed  In 
■ome  way,  may  be  suf&cient  proof  of  inch  claim.— .fbrbes  v.  WiUamdU  JbOt 
meebric  O).,  61. 

6.  SviDEKCB— Presumption,  Where  the  Record  is  Silent.— Where  there  is  no 
direct  evidence  that  a  traveler  did  not  stop,  look  and  listen  before  he  entered 
upon  the  crossing,  the  presumption  of  law  is  that  he  did  his  Aill  duty  and 
observed  the  precautions  which  it  prescribed.— ifcPride  v.  N.  P.  R,  B,  Cb.»  64. 

6.  Evidence— Hsarsat.— In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  personal  ii^uries,  it  is  not  competent  for  the  plaintiff  to  give  in  evidence 
the  statements  and  declarations  of  a  stranger  in  relation  to  the  departure  or  move- 
iqents  of  the  defendant's  trains.  Such  evidence  is  hearsay.— J^bose  v.  O.  R.  A 
^.  Cb.,  854. 

7.  To  Make  Title  Under  an  Execution  Sale,  the  Judgment  Must  be  Proven.— 
An  execution,  regular  upon  its  face,  emanating  fh>m  a  court  of  competent  Juri*" 
diction,  will  protect  an  officer  who  obeys  it;  but  when  a  purchaser  claims  title 
under  an  execution  sale,  the  Judgment  upon  which  the  execution  was  issued 
must  be  proven.  —FauU  v.  Cooke,  455. 

g.  Adverse  User  op  Water— Evidence  Examined  and  Held  Insupficiekt.— The 
evidence  |as;  to  adverse  luser  ot  the  water  in  controversy  examined  and  held 
imniffldent  to  prove  an  adverse  user  for  ten  years.— Id. ,  455. 

XVIDBMCE. 

Sufficiency  of.    See  Boundary,  8. 

Sufficiency  of.    See  Crim.  Law,  iz. 

Cross-examination.    See  Inbubancb,  6. 

Bee  Criminal  Law,  S,  15. 

Bee  Fraud,  1. 

Bee  Nbqotiablb  Iksteumxnt,  2. 

See  Sales,  4. 

Parol,  when  not  admissible.    See  Trurs,  S. 

EXCUSABLE  NEGLECT. 
SxcuBABLX  Neglect— What  Not.— The  neglect  of  a  party  or  hit  attorneys,  under  the 
facts  as  presented  by  this  record,  to  inform  himself  of  the  recitals  in  a  deed  of 
oonveyance  by  which  he  claimH  title  and  which  he  offers  in  evidence,  is  not  such 
"excusable  neglect"  as  would  warrant  the  court  in  the  exercise  of  the  discretion 
conferred  on  it  to  open  a  Judgment  under  section  2,  Hill's  Ann.  Code.  To  Justify 
the  interference  in  any  such  case,  an  abuse  of  discretion  auit  be  thowll.«^ffi6ls(m 
T.  JfcOrar,  506. 

IIT.    See  Plbajhiio,  10. 
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xzscunoM. 

L  SxacunoN— Whim  to  bs  BarnsintD.— By  aectton  278,  HIU'b  Oode,  mn  ezecatlon 
!■  letumable  within  sixty  dayi  after  its  receipt  by  the  iheriff^  and  by  wotion  298 
the  time  may  be  enlarged  thirty  dayi  by  the  oonient  of  the  plaintiff  endorsed 
upon  the  writ— ^utt  t.  Cooke,  465. 

2.  SxxcunoN  Arm  Timi  to  Return  Has  Ezpibkd  b  FuKcnn  OFPxao.— When 
thero  has  been  no  levy  under  an  execution,  and  the  return  day  has  expired,  and 
the  writ  is  fimetut  oJUcio,  and  confers  no  authority  whaterer,  and  a  levy  and  sale 
by  Tlitue  of  it,  is  a  nullity.— Id.,  455w 

SXKMPTION.    See  Hoiubbtbad.  4. 

SXECUTOBS  AND  ADMINISTRATORS. 

1.  BZBCOTOB  AKD  Adminibtratob—Semi* ANNUAL  AooouNT.— It  is  the  duty  of  every 
executor  or  adminisirator,  within  six  months  after  notice  of  his  appointment, 
and  every  six  months  thereafter  until  the  estate  is  settled,  to  file  a  semi-annual 
account;  and  the  county  court  must,  at  the  first  term  after  any  such  account  is 
filed,  ascertain  and  determine  if  the  estate  be  sufficient  to  sati^  the  claims  pre- 
sented and  allowed  within  the  first  six  months,  or  any  succeeding  six  months 
thereafter,  after  paying  the  fUneral  charges  and  expenses  of  administration,  and 
if  so  it  shall  order  and  direct;  but  if  the  estate  be  insufl&cient  for  that  purpose,  it 
shall  ascertain  what  per  centum  it  Is  sufficient  to  satisfy,  and  direct  accordlni^. 
-Sotter  V.  Moral,  181. 

2.  EiTBcr  or  Paying  Claims  Witholt  an  Order  op  thb  Court.— By  paying 
claims  in  advance  of  an  order  by  the  court,  an  executor  or  administrator  takea 
the  risk  of  securing  the  approval  of  his  acts  by  the  court  when  his  accounts  aad 
vouchers  shall  be  presented.— /d.,  181. 

3.  Disallowance  op  Executor  or  Administrator's  Final  Account.— If  the  final 
account  of  an  executor  or  administrator  be  disapproved  by  the  court,  he  may 
either  appeal  fh>m  the  decree  disallowing  the  same  or  file  another  account  which 
shall  meet  the  objections  of  the  court— Id.,  181. 

4.  Decrxe  for  Money  in  Probate  Proceedings.- a  decree  fbr  the  payment  of 
money  In  probate  proceedings  cannot  be  enfbrced  as  ftor  a  contempt  The  proper 
process  Is  an  execution.— Id.,  181. 

5.  Bee  Real  Property,  1,2,8^ 
8.    Bee  page  608;  no  syllabus. 

XXPEBT.    See  Bvidemcx.  8.    See  WmfESi. 

FACTOR. 

1.  Factort-No  Authority  to  Pledge  Goods  Consigned  only  to  Amount  op  Ab- 
VANCES.- A  factor  or  commission  merchant,  who  receives  goods  to  be  sold  upon 
commission,  has  no  authority  to  pledge  them;  but  where  he  has  advanced  money 
upon  the  goodH,  he  thereby  acquires  a  lien  upon  and  special  property  in  them  to 
the  amount  of  such  advances,  which  he  may  pledge  for  his  own  use.— if(ereAaiil'« 
Rank  v.  Fope,  86. 

X  Factor— Draft  Against  Consignments— Interbbt.— Where  certain  commission 
merchanU  received  fh>m  time  to  time  amounts  of  fish  oil  from  a  company  engsged 
in  the  Alaska  trade,  upon  the  understanding  and  promise  to  make  sale  of  it  for 
the  accountof  the  company,  and  to  render  the  proceeds  thereof,  less  their  charges 
fat  services  in  that  behalf,  and  it  was  agreed  between  the  mercbanU  and  the 
company  that  an  account  current  of  interest  charges  should  be  kept  and  paid  at 
the  rate  of  10  per  cent  per  annum,  and  the  merchants,  after  receiving  and  shlppuic 
portions  of  the  oil  to  a  consignee  in  a  foreign  market  for  sale,  upon  which  they 
had  made  advances  to  the  company  on  account  thereof,  drew  In  their  own  name 
and  f^r  their  own  use  against  the  consignments,  and  negotiated  the  drafia  npoa 
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FACTOR  (Contiimed). 

their  own  oredit,  bot  attached  thereto  the  blUi  of  lading  as  eoUateial  seeoxity  Hr 
the  payment  thereof:  hdd,  that  Interest  upon  the  money  reoelred  by  the  mer- 
chants in  the  negotiations  of  the  diafta  did  not  oonstltnte  a  proper  debit  agalnit 
them  in  their  account  with  the  company.— Jd.,  86. 

FINDING  OF  LAW  BY  APPELLATE  COURT. 
Fnmmo— Whin  Dibreoabded.— When  a  Dndlng  is  'wholly  unsupported  by  OTldenfie 
'and  that  (kct  is  made  to  appear  by  a  bill  of  exceptions  purporting  to  contain  all 
the  evidence  upon  this  point,  this  court  would  disregard  it.— ItntUrmaeker  el  aL  t. 

8tate,60i. 

FRAUD. 
Fraud— PROOP  op.— Fraud  is  a  matter  of  fact  which  must  he  proren ;  it  isnerer  pte- 
snmed.  It  may  be  established  by  circumstances ;  but  the  circumstances  relied 
upon  must  be  of  such  a  satisfactory  character  as  to  convince  the  mind  of  the  trier 
of  the  fact  that  the  transaction  was  a  sham  and  not  what  it  puiports  to  be.— feet 
T.X€vy,45a 

FENCE.    Bee  Railboass,  6,  7, 8, 10, 11  and  lg« 

FINDINGS  OF  FACT.    See  Vbbdict. 


Of  attorney.    SeeAnoRNsr,!. 

Of  officer.    See  Costs  aivd  Dbbubskmxiitb,  5, 6»  7. 

Of  witness.    See  Oosfn  akd  DnBUBsmoDm,  2. 8, 4. 

FAKILT   EXPENSEa 

When  wife  not  liable  for.    See  Mabrixd  Woxav.  % 

FRAUD.    See  Public  Lands,  3w    See  Pleading,  12. 

FRAUDULENT  CONVEYANCE.    See  Tbubts,  6^  7,  8.    See  ICobtoaob,  4. 

HIGHWAYS.    See  County  Coubt. 

HOMESTEAD. 

1.  Homestead  Settlbb— Pubuc  Lands  op  thb  iUnitbd  States.— When  a  home- 
stead claimant  settles  upon  the  public  lands  of  the  United  SUtcs,  and  in  doe 
time  flies  upon  said  homestead  claim  as  required  by  the  act  of  congress  grantinf 
homesteads  to  actual  settlers  upon  the  public  lands  of  the  United  Stat^  said 
homestead  claim  thus  becomes  separated  fh>m  the  public  domain  and  ceases  ta 
be  public  lands  of  the  United  States,  and  thereafter  a  railroad  company,  by  com- 
plying with  the  act  of  March  8, 1876,  does  not  acquire  a  right  of  way  through  the 
homestead  claim  of  such  settler;  hdd,  furthar,  that  the  act  of  congress  of  March  8. 
1875,  does  not  purport  to  grant  a  right  of  way  through  the  claim  of  those  who  had 
prior  to  the  time  such  right  attached  acquired  possessory  rights  in  such  public 
lands,  and  that  by  the  thiid  section  of  the  act  such  rights  are  only  to  be  taken  by 
condemnation.— Zartai  v.  0.  B.  ^N.Cb.,  240. 

2.  Public  Lands  op  tsb  United  States— Homestead  CLADfANT^Trrui  bt  RxiiA- 
TioN.— By  the  act  of  congress  of  March  14, 1880  (21  stat.  141),  any  settler  who  had 
or  should  thereafter  settle  on  any  of  the  public  lands  of  the  United  Statea, 
whether  surveyed  or  unsurveyed,  with  the  intention  of  olaiming  the  same  undek 
the  homestead  laws,  was  allowed  the  same  time  to  file  his  homestead  application 
and  perfect  his  original  entry  in  the  United  States  land-office  as  was  allowed  lo 
settlers  under  the  preemption  laws  to  put  their  elaims  on  record,  and  his  right 
relates  back  to  the  date  of  settlement^  the  same  as  if  he  settled  under  the  preCmp-^ 
tlon  lawa— fbvU  v.  09okt,  485. 
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HOMESTEAD  (OontiBii«d)i 
IL  HoMBTXAD  CLADCANT'a  BiPABiAX  RiGHH.— A  bomostead  dmimaiti's  xlpuiia 
lights  atUoh  ftom  the  date  of  bis  settlement  proTlded  be  oompliei  with  the  l%ir 
and  obtains  a  patent  for  tbeland;  and  wben  sacb  patent  Is  Issued  it  relates  t& 
tbe  date  of  settlement  and  cuts  off  tbe  ligbt  to  divert  a  stream  of  water  nmnlllf 
tbroogb  sucb  bomestead.—7d.,  455. 

4.  HOMESTBAD— Ezmn  FBOM  FOBCBD   SALB   FOB    DXBT  'fiOVCKACTED   BBPOBB  THE 

Lbuamcb  of  a  Patent.— Under  tbe  act  of  congress  granting  bomesteads  to 
actual  settlers  on  tbe  public  lauds  of  tbe  United  states,  a  bomestead  is  not  liable 
to  be  sold  by  virtue  of  an  execution  issued  upon  a  Judgment  rendered  for  a  dibt 
eontracted  before  a  patent  is  issued  for  sucb  bomesteaiS  '^Ckark  t.  £ay(ey,  ft  Or. 
MS,  followed.— 7(i.,  466. 

HOMICIDE.    See  Cbdoical  Law»  13  and  14. 
IMPB0VBMENT8. 

Compensation  for.    See  Vendob  and  Vxndbb, 
Of  street.    See  Municipal  Cobfobation,  2  and  & 
nVBTRUCnONS  TO  JURY. 
1.    iNSTBucnoNS— ABSTBAOr  PBOPoflmoNs  OF  LAW.— An  Instruction  to  tbe  jnrj  INM^ 
on  no  evidence  in  tbe  case  is  abstract  and  may  be  misleading.— £ai{«y  v.  DM^Bl, 

a     Ill8TEU0TION»— PBOVINCB  OF  THE  COUBT  AND  JUBY.— Wbcn  an  lustrUOtlOB  Sftbt^ 

wise  proper  was  asked  by  tbe  defendant,  but  saidlinstructioB  in  effect  sabmStkejil 
to  the  jury  to  find  firom  tbe  pleadings  wbat  was  and  what  wss  not  speolal]^ 
pleaded,  its  reAisal  was  not  error.  It  is  tbe  province  of  tbe  court  to  declare  wblil 
Are  tbe  issues  to  be  tried  and  to  constru^  tbe  pleadings,  and  of  tbe  Jury  to  And  tb* 
fkcts.  The  instruction  refused  submitted  matters  of  law  to  tbe  Jury  tbe  deelston 
of  which  properly  belonged  to  tbe  court.  — Xarsen  v.  0.  B.  A  N.  Cb.  ,240. 

5.  iNSTBUOTioN— Refused- Ebbob.  —Wben  there  was  no  allegation  of  speoial  dam- 
ages tbe  reAissl  of  tbe  court  to  give  this  instruction  was  held  erroneous:  "1||» 
plaintiff  having  neither  pleaded  nor  proved  any  special  damages  resultijDg  tft/p 
the  alleged  iVightening  of  bis  horses,  he  can  reoover  nothing  firom  that  eavlei"^ 
Xorseitv.  0,R,AN.Oo.,  210. 

Bee  Cbiminal  Law,  8.    See  Insubancb,  7. 

ZMDORSER.    See  Nbqotiablb  Instbuicbnt. 

INJUNCTION.    See  Pubuo  Lands,  3. 

INDICTMENT.    See  Cbdokal  Law,  1,  4,  6,  6,  9,  la 

INSURANCE. 

1.  CoNTBACT  OF  IM8UBANCB— Pbincipal  AND  Agent.— Contraets  of  }Qsut«i«e^i9«Bt 
have  eflbct  like  all  other  written  contracts.  The  intention  of  the  parties  mvst 
govern  and  control,  and  when  the  language  used  is  plain  and  unamblgttOlui,  tk9 
Intention  of  tbe  parties  to  the  contract  must  be  gathered  from  the  language  qsed 
therein.  In  such  case  the  office  of  tbe  court  is  to  ascertain  the  language  used 
and  then  enforce  it  according  to  its  legal  effect;  and  when  an  agent's  autborityls 
limited  and  the  party  with  whom  he  contracts  has  notice  of  such  limitation  ee 
want  ef  authority  in  the  agent,  under  no  ciroumstanoes  can  the  principal  be 
bound  beyond  tbe  agent's  authority.— Tr<?£deri  v.  State  Int.  Co.,  261. 

a  PoucT  OF  IKBUBANCB— Pbingepal  ANt»  AoENT.— When  a  policy  oontalned  an 
express  limitation  on  the  power  of  agents,  an  agent  has  no  legal  right  to  oontraol 
as  against  the  company  with  a  party  having  actual  knowledge  of  sucb  want  of 
authority  so  as  to  change  tbe  terms  of  the  contract,  or  to  dispense  witb  fbe  pef^ 
formanoe  of  any  part  of  the  consideration,  either  by  parol  or  in  writing}  #ad  a 
party  by  accepting  a  policy  containing  sucb  limitation  upon  the  powers  o^  the 
agent,  is  estopped  from  setting  up  powers  ia  tbe  sgent^  at  tbe  time,  la  of  pealtloB 
to  the  oonditions  and  limitations  in  tbe  poliey .-»/«!.,  201. 
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INSUBAKCV  (Oontinned). 

8.     TlXNOFAL  AND  AOEMT-EZTXNT  OF  AGXMT'8  POWSBS.— AfODtS  of  anderWTltvn^t 

A  iisteiiee  ftom  their  principals  ktb  either  general  or  special  agents  poaseMlfcf 
plenary  or  limited  powers  depending  on  the  terms  of  the  grant  of  power,  or 
powers,  exercised  with  the  aawnt  of  the  principals;  and  the  extent  of  their 
power  is  to  be  determined  bj  the  same  rales  that  oontrol  in  respect  to  other 
stendea— Id..  981. 

4.  GoMTaAcr  of  lNsi7BAiic»-fiPiciAL  Agsirb.— In  case  of  a  special  agent  the  assQied 
mnst,  at  his  peril,  know  whether  the  aot  relied  on  is  within  the  scope  of  the 
agent's  real  or  apparent  authority.— /d.,  SSI. 

6.  Wbittih  OoMTBAcn— Oomtbmpoiu-vioub  Agxkemxntb  Mxboxd.— When  the  texpu 
of  an  agreement  have  been  reduced  to  writing  by  the  parties,  it  is  to  be  oonaid- 
ered  aa  containing  all  those  terms;  all  antecedent  and  oontemporaneeos  oml 
agreements  are  merged  in  the  writing.  In  such  case  the  writing  is  the  sole 
eridence  of  the  agreement,  unless  a  mistake  or  imperfection  in  the  writing  is  put 
ia  Issue  by  the  pleadings,  or  when  the  ralldity  of  the  agreement  is  the  fact  in 
dispute.— Id..  9IL 

6.  9fiDiMCK— CBosB-EZAMiif ATioM.— When  it  appeared  that  a  party  had  two  tmr- 
ftlshed  houses  in  the  same  Tioinity,  and  there  was  a  question  which  was  his 
rssldence,  it  was  not  error  in  the  trial  court  to  exclude  evidence  on  his  ciMs- 
examination  tending  to  show  at  which  place  he  had  the  most  ftimltore.  Bach 
fiot  was  too  remote  to  give  any  aid  in  determining  the  question.— /d.,  281. 

7.  PLIADIMO— iNBTBUCnON  ON  A  MATERIAL  FACT  NOT  IN  ISBUE  ftCOOIVTKD  BTT  NOT 

PxCWEO.— [n  an  action  on  a  policy  of  insurance,  when  the  plaintiff  alleges  that 
he  duly  performed  all  the  conditions  of  said  contract  on  his  part,  and  upon  the 
trial  seeks  to  prove  that  the  defendant  waived  the  performance  of  certain  condi- 
tions of  the  policy,  and  relies  solely  upon  such  waiver;  quxre,  whether  or  net  it  is 
competent  for  the  court  to  instruct  the  Jury  on  a  material  issue  outside  of  the 
pleadings,  suggested  but  not  decided,  because  the  question  was  not  made  at  the 
trial.— Id..  281. 

8.  PouCT  OF  INSUBANCX— Conditions— Pboof  OF  Loss.— When  a  policy  of  insurance 
required  the  assured  to  make  certain  specific  proofs  in  case  of  loss,  such  require- 
ments are  conditions  to  be  complied  with  by  the  assured  before  he  has  any  legal 
olaiu  against  the  company  for  loss,  and  in  such  case  all  the  conditions  must  be 
substantially,  if  not  strictly,  complied  with  or  no  recovery  can  be  had.— Jd.,  261. 

9.  WAiYXBr-FACTB  EzAKiNED  AMD  HELD  INSUFFICIENT.- The  fscts  examined  and 
held  that  the  condition  of  the  policy  as  to  proof  of  loss  was  not  waived,  and 
that  there  was  not  suf&olent  evidence  to  carry  that  qucSstion  to  the  Jury.— /d.,  261, 

10.  Waiver— Estoppel.— A  waiver  that  would  preclude  the  defendant  from  relying 
on  the  terms  of  the  policy  must  be  !n  the  nature  of  an  estoppel.  The  company 
must,  by  6ome  act  of  an  agent  having  real  or  apparent  authority,  have  done  or 
said  something  that  induced  the  plaintilTtodoor  forbear  to  do  something  whereby 
he  was  prejudiced.— /d..  261. 

IL  Policy— Conditions— Failure  of  Assured  to  Make  Proofs.— When  a  fkilure to 
comply  with  the  conditions  of  a  policy  is  due  wholly  to  the  fault  of  the  insured, 
the  general  doctrine  seems  to  be  that  the  policy  Is  dead  and  cannot  be  revived  by 
anything  short  of  a  new  consideration  or  an  express  waiver  on  the  part  of  the 
insurer.  If  no  prooft  are  served  In  time,  and  the  insurer  has  dene  nothing  to 
induce  the  omission,  the  insured  has  lost  all  rights  under  the  policy,  and  the 
insurer  iM  not  bound  to  specify  its  defenses,  nor  does  it  waive  those  not  speolled. 
—Id.,  261. 

12.  PouoT— Terms  of  as  to  Waiver.— Where  a  policy  contained  an  enumeMtlMi  qf 
particulars  that  should  not  constitute  a  waiver  of  its  terms  or  oendltiOBe  In  %m 
action  thereon,  it  may  rely  upon  the  terms  of  the  policy  unless  preolydad  by 
ftaud  or  by  such  fhcts  aa  would  constitute  an  estop^l.— 7d.,  fgL. 

18.    NoN-8tnT— Occupancy  of  thjb  Dwxluno-Housx  Imiurxd.- Om  motion  for  a  uomr 
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JMBJBASttE  (ContlniMd). 

'  ^t^  the  Ikoli  axanined  and  held  that  the  dwelUng-honM  Inmired  ww  not  oeoa- 
vied  «k  the  time  of  the  ton  within  the  meaning  of  the  policy.— Id.,  261. 
14  FouoT  OF  iMBUBurcB—PBOPiKTT  UKOOcupno).— The  application  for  a  policy  of 
iQSUianoe  prorlded  that,  "  in  ease  any  of  eaid  property  ihall  be  or  become  vacant 
or  fmoeeupied,  the  eaid  policy  ihall  remain  mupended  and  be  of  no  efltet  in 
Mipect  to  any  of  these  contingenoies;"  and  Author  provided  that  if  any  change 
Ihall  take  place  in  the  occupancy  of  eaid  premises  •  •  •  **  without  being 
immediately  notiiied  and  its  consent  thereto  obtained  in  writing  and  endorsed 
hereon  and  signed  by  the  president  or  secretary  of  this  company,  this  poUoy 
shall,  in  either  event.  Immediately  thereafter  be  null  and  void";  and,  Airther,  that 
"this  company  shall  not  be  liable  for  any  loss  or  damage  while  the  above-men- 
tioned premises  shall  be  vacant  or  unoccupisd";  held,  that  while  the  premises 
ixxsored  were  not  occupUd  the  policy  was  suspended,  and  if  the  loss  occurrid 
dnring  said  time  there  was  no  liability  on  the  policy.  For  a  dwelling-house  to  be 
oeeiiplsd  within  the  meaning  of  this  policy  it  must  be  used  by  human  beings  as 
their  customary  place  of  abode.— Id.,  9SL 

JUBOMSNT  OF  NONSUIT. 
8eePxAcncB.14L 

P&nUMFTION  OF  PAYMENT. 
SeePATXXMT.l. 

TVB  WamsQ  OF  FAor  Mitr  Avthobizi  ths  Xodgmknt.— JX!td,>WM«',  that  the  dieVM 
C0azt  could  not  properly  decide  that  interest  upon  said  money,  so  drawn,  wgs 
ehaigeable  In  the  account  against  the  said  merchants,  in  the  absence  of  a  flndli% 
of  flMSt  Justifying  such  decision.— JfsreAofUt  Bank  v.  Pope,  8ft. 

JUBY. 

1.  Facib— Whbn  fob  TBS  JuBY.— It  Is  uot  for  the  court  to  speculate  upon  the  f»ot^ 
but  to  submit*  fhem  to  the  Jury,  If  they  tend  to  support  the  cause  of  aotiett.«» 
HarMgr.  N.  P.  L.  Cb.,692. 

2.  JuBT— Pbozdcatb  Cauib.- It  Is  Ordinarily  the  province  of  the  Jury  to  asoert^ 
whether  the  iBjury  is  the  natural  and  proximate  cause  of  the  wrong  oonipUtned 
of.-7d.,  512. 

SeeTBiAL. 

JUSTlCSrS  COURT.  * 

Appeal  firom.    See  APPBiii,  1. 
FUlsg  transcript  on  appeal  from.    See  Appbal,  5. 
Undertaking  on  appeal  from.    See  Appbal,  2. 

UXN. 

1.     LnV  FOB  LABOB  OH  STBUCTUBB— EbBGTBIC  WlBB.— FolCS  SOt  iu  the  gromia  OQH- 

aeotsd  together  by  wire  in  the  usual  way  for  the  transmission  of  electricity  fbr 
the  purpose  of  light  and  power,  coastlfute  a  Urucime  within  the  meaning  of  sf  c 
tion  SiPe9,  Hill's  Code,  and  a  lien  attaebes  fer  labor  performed  on  such  ttmcfv. 
under  employment  by  the  contractor.— /toi6ef  v.  Watmmdta  Fatta  MOedHe  Ox,  6i . 
a.    LEm— iMXBBiarT.  —On  the  subject  of  interest  in  such  case,  JAs  WiUmadU  I'aUs  ; 
A  M.  Ct.  V.  RiUy,  1  Or.  188,  approved  and  fellewed.— iSl.  81. 

Of  agistes.    See  MAfiVB  ams  Sekvant,  i. 
Of  meohamio.    See  MacxAinc's  L>k.n. 
Of  attsehMOBt.    See  Attach uknt,  «. 
OrjudgmMl    See  Ifwm A^r,  V 
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IXASa. 

XiluaB— Eqtjitablb  JtmnDicnoN—CANCBUiAnoN.— Where  tbe  neglect  and  omlatlona 
of  the  defendants  to  perform  their  obligationi  under  a  lease  resulted  in  waste, 
which,  If  permitted  to  oontlnue,  must  eventually  result  In  the  ruin  and  destrac. 
tlon  of  Its  subject  matter  to  the  irreparable  damage  to  the  plaintiff;  hdd,  that 
equity  would  interfere  and  cancel  the  lease  to  prevent  such  waste  and  destiuett*. 
'^Andermm  r.  Hammtn  et  aL,  446. 

MABTER  AND  SERVANT. 

1.  Masteb  amp  Sekvant— Agister  op  CATTLB.~When  tbe  relation  of  master  and 
servant  exists,  the  servant  can  acquire  no  lien  on  his  master's  cattle  for  depas- 
turing or  feeding  tbem,  under  section  SG84,  Hill's  Code.~Batfey  v.  Davis,  217. 

2.  Duty  of  Masteb  to  Obsbbvb  Cabe.— It  is  the  duty  of  the  master  to  observe  doe 
eare  and  not  to  expose  his  servants  to  unreasonable  risks;  and  when  the  aatafe 
of  the  business  requires  it,  to  make  needfbl  rules  or  regulations  for  its  safe  eon- 
duct  so  as  to  protect  those  in  his  employment  against  accidents,— i&irfv^  v.  1^. 

XZRQER. 
IfBBOBB-^UiBBB.— Whether  the  holder  of  a  note  secured  by  a  chattel  mortgage  whe 
caused  the  mortgaged  property  to  be  attached  on  another  debt  due  to  him  by  the 
mortgagor  and  sold,  and  such  mortgagee  purchases  the  same  at  the  sale,  and 
there  is  nothing  to  show  that  he  intended  to  keep  the  mortgage  alive  as  a  Ueb, 
the  mortgage  is  merged,  qusere.—Ked  v.  Levff,  4fiO. 

MARRIED  WOMEN. 

Family   Expenses— Wife   When    Liablb.— Where  goods  are  bought  as  temilr 

expenses  and  are  so  used,  either  husband  or  wife  is  liable  In  an  action  for  the*, 

but  the  wife  cannot  be  made  liable  on  a  contract  based  on  account  stated  between 

her  husband  and  the  plaintiff  to  which  she  has  not  assented.— Bournes  v.  A^c;  ^{1 

Time  within  which  to  commence  an  action.    See  Statute  of  LaoTAixoMt,  1 

See  Trusts,  6. 

MECHANIC'S  LIEN. 

1.  Mechanic's  Lien— Notice— Name  of  Owner.- A  notice  of  lien  sufficiently  gives 
the  name  of  the  owner  of  the  land  where  the  building  or  erection  was  placed 
which  says:  "Said  real  estate  reputed  to  be  owned  by  one  £.  R.  H.  and  said 
building  reputed  to  be  owned  by  one  Q.  M.  R."— A'rwsrf  v.  Mowe  el  aL,  188. 

2.  Mechanic's  Lien— Knowledge  of  the  Owner  of  Land— Whxn  Mubt  bb 
Shown.— In  case  some  person  other  than  the  owner  of  the  land  employs  a  ma- 
terial man  or  laborer  to  Airnish  material  or  to  perform  labor  upon  a  building  v 
erection  upon  such  other's  land,  something  moreie  necessary  to  reach  the  title  of 
inch  owner  than  to  insert  his  name  as  owner  in  the  notice  filed  with  the  countlr 
clerk,  or  to  say  that  he  is  such  owner  or  reputed  owner.  It  must  be  made  to 
appear  somewhere  in  the  record  that  such  building  or  Improvement  was  plaeed 
on  his  lands  with  his  knowledge;  and  then  the  lien  can  only  be  defeated  by  suoh 
owner  making  it  appear  that  within  three  days  after  he  obtained  knovAtt^/t  of  the 
construction,  alteration  or  repair  of  such  building  or  other  improvemeat,  he 
posted  notice  In  writing  that  he  would  not  be  responsible  for  the  same,  whleh 
notice  must  t>e  posted  in  a  conspicuous  place  upon  said  land,  or  upon  the  boiid- 
ing  or  other  Improvement  situated  thereon.— Jd.,  188. 

MORTGAGE. 
1.  Chattel  Mobtgaqb—Voreclosubb—Shbriff.— Miscellaneous  Laws  of  Oregon, 
chap.  39,  j  2,  provides  for  the  foreclosure  of  chattel  mortgages  in  the  manner  pro- 
vided by  the  mortgage  itself,  if  the  mortgage  contains  any  provisions  on  the 
subject ;  otherwise,  by  the  sheriff  taking  possession  and  selling.  Odd,  that  a 
sheriff  cannot  Justify  a  possession  taken  by  him  under  a  mortgage  providing  that 
In  case  of  default  the  mortgagee  may  take  possession  of  the  property  and  sell  or 
otherwise  dispose  of  it  upon  the  ground  of  acting  In  his  QjgMal  eapaeUif  under 
diieotions  from  the  mortgagee.— Pittocfc  v.  Jordan,  7. 
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MOBTOAQE  (Oontliiiied). 

2.  Bams— TZLnvo—PRioRiTT.— Under  tbe  Oregon  Btatateflt  in  cases  of  saooealTe 
dhattel  mortgages  upon  tbe  same  property,  tbe  one  first  filed  Is  entitled  to  priority. 
—Id,  7. 

8b  Chattel  MosTaAOB— Gbowinq  Crop.— The  lien  of  a  chattel  mortgage  on  a  grow- 
ing crop  follows  tbe  grain  after  scTerance  and  removal,  and  the  money  after  sale- 
^Ked  Y  Levy,  4tO. 

4,  Chattel  Mobtoaos— When  Void  as  to  Attachinq  Creditobs.— When  it  ap- 
pears either  on  tbe  face  of  a  chattel  mortgage  or  by  parol  evidence  that  the 
ttiortgagee  of  personal  property  has  given  to  the  mortgagor  power  to  dispose  of  tbe 
property  mortgaged  and  to  apply  tbe  proceeds  to  bis  own  use,  tbe  mortgage  is 
void  as  to  attaching  creditors.— ^iiam  v.  ,PateaU,  498. 

5.  HOBTOAGE-nJUDGXEMT  LiSN— ObDEB  IH  WHICH  LaND  TO  BE  80U>  AlfD  PBOCEEDS 

Appued.— Where  plaintiff  had  a  first  lien  by  mortgage  on  tbe  lands  of  9.  and  8. 
a.,  and  C.  &  W.  bad  a  lien  by  Judgment  on  the  lands  of  S.  only ;  hdd,  that  tbe 
lands  of  8.  A  G.  should  be  first  sold  and  tbe  proceeds  applied  on  plaintiff's  mort- 
gage, and  that  8.'s  laud  should  then  be  sold  and  tbe  proceeds  applied  to  pay  any- 
tbing  remaining  due  on  plalntlflTs  mortgage,  and  the  balance,  or  so  much  as 
might  be  necessary,  be  applied  to  the  payment  of  C.  A  W.'s  Judgment,  and  the 
residue,  if  any,  be  deposited  in  court  for  whoever  may  appear  to  be  entitled  to 
same;  and  so  much  of  said  decree  as  allowed  the  sheriff  to  amend  bis  return  on 
tbe  writ  of  attachment  must  be  reversed.— ifoa  v.  Stevenaon  et  oL,  16& 

MOVUMBNTS.    SeeBoUNDABT.Z 

JCinnCIPAL  CORPORATIONS. 

1.  HuMiciPAL  Cobporations— Surface  Wateb^Wben  kot  Liable  fob  Charo- 
mo  ITS  Course.— A  municipal  corporation  is  not  liable  to  an  owner  of  land  sit. 
nated  within  Its  corporate  limits  for  not  permitting  surface  water  which  bad 
been  accustomed  to  fiow  over  tbe  land  to  be  turned  doMm  tbe  gutters  of  one  of 
Its  streets  in  order  to  prevent  its  flowing  in  its  former  course,  although  tbe 
improvement  of  tbe  street  obstructed  its  fiow  in  tbe  direction  in  which  it  natur- 
ally ran.— £u«A  v.  City  qf  PortlaTid,  45. 

2.  Improvement  of  Street- Water  Turned  into  a  Gutter.- Where  tbe  city  of 
P.  improved  one  of  its  streets  running  north  and  south,  and  thereby  turned  sur- 
fkce  water  which  had  been  accustomed  to  run  down  a  slope  on  tbe  west  side 
thereof  across  tbe  tame  and  a  certain  other  piece  of  land,  to  where  it  emptied 
into  a  creek,  which  ran  across  the  land,  and  the  improvement  of 
tbe  street  turned  tbe  water  down  tbe  gutter  on  the  west  side  of  tbe  street 
where  the  city  authorities  first  designed  it  to  run  permanently,  but  it  being  sub* 
sequently  afcertalned  that  the  course  of  tbe  water  down  tbe  gutter  was  Injuring 
tbe  street  and  abutting  lots  below,  tbe  said  authorities  turned  it  across  tbe  street 
and  by  means  of  a  box  gutter  conveyed  it  through  said  laud  to  the  said  creek 
near  where  it  formerly  ran,  and  B.  thereafter,  having  purchased  tbe  land, 
diverted  its  course  down  tbe  gutter  on  the  east  side  of  the  street  where  it  ran 
until  complaint  was  made  by  the  abutUng  lot  owners  on  that  side  of  tbe  street, 
when  tbe  city  authorities  turned  it  back  again  into  the  said  box  gutter,  and  tbe 
evidence  failed  to  show  that  tbe  street  was  not  properly  improved,  or  that  con- 
veying tbe  water  through  the  box  gutter  was  more  injurious  to  tbe  land  than  it 
would  have  been  if  allowed  to  flow  in  its  natural  channel  course;  hdd,  that  B. 

.  was  not  entitled  to  recover  damages  against  tbe  city  in  consequence  of  tbe  turn- 
ing of  tbe  water  from  tbe  gutter  of  the  street  into  the  box  gutter.— IcL,  45. 

8.  Improvement  of  Street^Injl^t  Occasioned  by.— A  municipal  corporation  is 
not  liable  to  an  owner  of  real  property  for  an  indirect  injury  to  tbe  property, 
occasioned  by  the  Improvement  of  its  streets,  where  tbe  ii^ury  is  a  Uv  »!«ary 
eonsequence  of  tbe  improvement,  and  tbe  work  is  properly  performed.— id..  46. 

4.    Municipal  Corporations— Wrongful  Act  of  Officer.— A  munidpal  corpora 
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MUNiaPAL  00RP0RATI0N8  (Continued). 

tlon  if  not  generally  liable  for  the  wrongful  act  of  an  offioer,  and  In  the  few  caiee 
where  It  may  be  liable,  It  must  be  made  to  appear  that  such  officer  was  not  an 
Independent  public  office,  and  that  the  wronf  complained  of  was  done  by  such 
officer  while  in  the  legitimate  exercise  of  some  duty  of  a  corporate  nature,  which 
was  devolved  upon  him  by  law  or  by  the  direction  of  the  corporation.— Ckuiparj 

5^  Municipal  Cospobation— Powut  to  Rxstkaik  DBUNKDnrBBB.— The  power  is 
conferred  upon  the  council  of  the  town  or  Prinevllle  by  its  charter  (Session  Acts, 
1880,  p.  116)  to  prevent  and^restraln  drunkennen.  Under  rthls  power  the  ooondl 
may  prohibit  the  Aimishing  or  giving  Intoxicating  liquors  to  an  habitual  drunk- 
ard or  one  who  is  in  the  habit  of  becoming  intoxicated.— IFoods  v.  PHnevOle^  108. 

6.  Plxading— Town  Obdinancb.— The  proceedings  in  a  recorder's  court  to  enforee 
the  ordinances  of  a  town  are  necessarily  summary;  but  in  pleading,  the  substance 
of  all  that  is  legally  necessary  must  appear,  and  in  declaring  on  an  ordinance  it 
is  sufficient  to  plead  its  legal  effiect.  It  might  have  been  set  out  in  baee  verba,  but 
this  form  is  not  indispensable.  In  declaring  upon  a  town  ordinance,  it  is 
generally  sufficient  if  the  complaint  follow  the  descriptive  words  of  such  ordi- 
nance.—7cL,  108. 

7.  Validity  of  Town  Obdinancb^Pboop.— In  enforcing  a  town  ordinance,  its 
passage  must  be  made  to  appear,  and  its  legality  will  then  be  determined  by  the 
charter  and  by  what  is  contained  in  such  ordlnanoe.— Jd.,  IXA. 

MURDER.    See  Cbdonal  Law,  18  and  14. 

NAVIGABLE   STREAM. 

1.  Navioablb  Stbkam— What  Is.- A  stream,  or  watei^course,  in  order  to  be  navi- 
gable, must  be  of  sufficient  extent  and  capacity  to  enable  the  community  at 
large  to  utilise  it  in  the  navigation  of  boats  and  other  wateiHjrsitthereon,  for  the 
transportation  of  products  and  merchandise;  or  for  the  purpose  of  floating  logs 
and  timber  Arom  forests  to  market— JVUtta*  v.  OcUagher,  875. 

2.  Case  in  Judovent.— Where  K.,  desiring  to  open  a  way  of  navigation  to  a  certain 
point  on  a  navigable  tide  slough,  situated  upon  the  land  of  G.,  which  Joined  his 
premises,  cleared  away  logs  and  brush  fh>m  a  gulch  through  which  flowed  a 
small  mountain  stream,  deepened  the  same,  and  cut  a  channel  thereftom  through 
the  Intervening  land  of  G.  to  such  point  of  navigation,  thereby  opening  a  wat«r- 
course  between  his  premises  and  said  point,  by  means  of  which  he  was  enabled 
to  float  logs  and  small  boats  thereon  at  extreme  high  tides,  which  occur  but  a  few 
days  during  the  year;  and  it  appearing  that  the  communication  so  established 
was  merely  for  the  use  and  benefit  of  N.  and  those  who  might  succeed  him  in  the 
ownership  of  his  premises;  IteUi,  that  such  water-coarse  did  not  constitute  a  navi- 
gable stream  in  the  sense  and  meaning  of  the  term  as  legally  understood.  Osina 
V.  HaU.  17  Or.  165,  approved.— Id.,  875. 

NEGLIGENCE. 

1.  When  Ownbb  in  PosmoN  to  Prevent  Damage  to  His  Pbopbbtt  by  Fibm  and 
NEaLECTs  to  Do  IT,  Such  Neglect  will  Bab  His  Rbgoveby.- If  the  plaintiff 
was  in  a  position  to  have  prevented  any  damage  fh>m  fire  to  his  property  without 
incurring  unusual  danger,  and  made  no  effort  to  do  so,  it  was  negligence  on  his 
part  and  precludes  his  right  of  recovery. -Eaton  v.  0.  R.  &N.  Cb.,  391. 

2.  Contbibutoby  Negligence.— a  person  who  goes  in  the  night-time  in  the  midst 
of  a  car  yard,  and  at  a  place  where  the  railroad  company  is  not  accustomed  to 
receive  passengers,  and  without  the  knowledge  of  those  in  charge  of  a  freight 
train  standing  there,  attempts  to  enter  the  caboose  attached  to  such  freight  train, 
and  is  injured,  is  guilty  of  contributory  negligence  and  cannot  recover  for  such 
injury.- ITaaaev.  0.  R.  iiN.  Co.,  854. 

t,    WBoNonoEB— When  Liable.  —It  is  well  settled  that  a  wrongdoer  is  liable  for  an 
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KWIJGENCE  (Oontlnned). 

iKjoiy  which  zenilted  m  the  natural  and  probable  oonieqnenoea  of  hii  wiongftil 
act,  and  which  he  ought  to  have  foreaeen  in  the  light  of  sorronnding  dieam- 
■tanoeL— Hariri  y.  N.  P,L,CO.t  M2. 

4.  Stock  Ruvmihg  at  Labob.— Stock  running  at  laige  are  animali  that  roam  and 
feed  at  will,  and  are  sach  as  are  not  under  the  immediate  direction  and  control 
of  an7  one;  and  in  such  case  if  they  wander  upon  the  track  of  a  railroad,  and 
are  killed,  the  owner  in  allowing  them  to  run  at  large  is  not  guilty  of  contribu- 
tory negligence  and  precluded  ftom  a  recovery.— iTeen^y  v.  0.  R.  &N.O0.,  291. 

5.  Stock  ni  Chabgb  of  a  Hebdeb— Contbibutory  Neguoence  —Stock  in  charge 
of  a  herder  and  subject  to  his  control  is  not  stock  running  at  large,  aa  the  places 
whither  they  wander  and  leed,  or  lie  down  to  rest,  are  selected  by  him  and  sub- 
ject to  his  direction  and  control;  and  if  he  voluntarily  drives  and  leaves  them 
nncared  for  in  a  place  of  danger  along  a  railroad  track  where  injury  is  likely  to 
happen  to  them  as  a  probable  consequence,  and  they  are  killed,  his  act  will  be 
regarded  as  the  proximate  cause  of  the  injury  and  .preclude  the  owner  flrom 
recovery.— 7d.,  2W. 

NEGOTIABLE  INSTRUMENT. 

1.  NBQOTIABLB    PAPEB— IMDOBBEMBIIT    BT   THIBD   PBBSON,  SBOOMD   HfDOBSSHXMI^ 

In  this  state  whf^n  a  third  person  indorses  a  negotiable  note  before  it  is  delivered 
to  the  pajree"  or  indorsed  by  him,  he  ia  prima  faeia  liable  aa  a  second  indorser.— 
DeeHng  A  Co.  v.  Oreighton  et  aL,  118. 

2.  NXGOTIABLB  pAPBB— Pbesuxption— Pabol  Evidemcb.— But  While  iu  such  case, 
when  a  third  person  so  indorses  a  note,  the  liability  is  presumptively  that  of  an 
Indorser,  it  may  be  shown  by  parol  evidence  to  be  the  liability  of  a  Joint  maker 
according  to  the  intention  of  the  parties  aa  disclosed  by  the  fkcts.— 74.,  118. 

S.  Plbadino—Indobsbb— Original  Pboxisob.— The  plaintiA  cannot  recover  in  such 
case  unless  their  complaint  contain  special  averments  showing  the  facts  relative 
to  the  transaction,  which  operates  to  charge  the  defendants  as  original  proaiisors 
or  Joint  makers.    The  defect  cannot  be  obviated  in  the  reply.— id.,  118. 

NEW  TRIAL. 

Refusal  of  New  Tbial— Not  Appealable  Ebbob.— The  granting  or  retoslng  of  a 
motion  for  a  new  trial  rests  wholly  in  the  discretion  of  the  court  and  oaanot  be 
reviewed  upon  appeaL— JfcBride  v.  N.  P.  £.  ii.  Cb,  04. 

NONSUIT. 

Bee  PBAcncB,  L    See  ImuBAMCE,  U. 

NOTICE  OF  APPEAL. 

Frem  Justice's  court    See  Appeal,  1. 

Assignment  of  error  in .    See  Appeal,  t. 

When  suificient    See  Appeal,  8. 

When  insufficient.    See  Appeal,  7. 

NOTICE. 

Of  name  of  owner  in  mechanic's  lien.    See  Mbchahic'0  Lzm,  1* 

See  Vebdob  and  Vbnbbb,  2. 
OFTICBB. 

Wrongftil  act  of.    See  Muwicipal  CoBPOBAtiOMa,  4L 

Fees  of.    See  Costs  and  DisBUBaEMENTS. 
OEDINANGS. 

Validity  of.    See  Municipal  Cobpobationb,  7. 

Pleading.    See  I<Um,  6. 
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FABTITION. 

1.  PABimoM— 5KX8ZK.— A  plaintiff  cannot  bring  a  salt  for  the  partition  of  land  vnleM 
be  be  In  the  posBession  thereof.  Saoh  8uit  will  not  lie  against  one  in  the  acCoal 
poHeaeion,  who  la  holding  advenely  to  the  plaintiff.  In  suoh  case  the  plalntUT 
must  gain  possesnon  by  action,  if  neceiBary,  before  be  can  maintain  a  iuit  for 
partiUon.— rindaor  y.  Simpkbu,  117. 

2.  Pabtition  op  Lani)»— Statute. —The  right  to  partition  landi  la  regulated  by 
Btatute  in  this  State.— Sava^  ▼.  Savage^  112. 

t.  Partition— P.EVSBSIOKES  ob  Rkmaindebman.— Prior  to  the  enactment  of  netlon 
423,  Hill's  Code,  a  partition  suit  oould  not  be  maintained  by  a  reTenionar  or 
remainderman,  and  the  rule  is  unchanged  by  the  Code.— /d.,  112. 

4.  RsvERSioNEBS— Bemaindebmen.— They  may  be  made  d^endanU  in  a  rait  for  parti- 
tion, but  there  is  no  statute  in  this  State  which  enables  them  to  sue  as  ptotel(^— 
Jd.,  112. 

fiw  Pabtition— Who  Mat  Sub.— The  right  is  onlygiren  to  one  baring  actual  or  con- 
structive possession  of  lands  sought  to  be  partitioned.  A  remainderman  or  roTer- 
sloner  has  neither,  but  simply  an  estate  to  vest  in  futwro.—Id.,  112. 

6b  Seisin— Possession.— Seisin  and  possession  as  now  understood  mean  substantially 
the  same  thing.  To  conbtitute  seisin  in  fact,  there  must  be  an  actual  possessloa 
of  the  land;  to  constitute  seisin  in  law,  there  must  be  a  right  of  immediate  pos- 
session according  to  the  nature  of  the  interest.— /d..  112. 

7.  Life  Tenant-right  of  Entby-Pabtition.- Where  the  lift  tenant  is  in  poa- 
session  and  there  is  no  present  right  of  entry  in  the  remainderman  or  rereikloBerf 
they  are  not  constructively  seised.— /d.,  112. 

PAYMENT. 

L  Judgment— Lahb  of  Tiicb— Pbesuhftion  of  Payment.— In  this  State  a  Judg- 
ment upon  which  no  execution  has  been  issued,  nor  attempt  made  to  enforce  the 
same  for  twenty  years,  is  presumed  to  have  been  paid.— fedbiuiii  v.  HamUn,  883. 

2.  Pbebumption— Effect  of.— In  such  case,  it  is  a  presumption  of  law  and  can  be 
rebutted  only  by  some  poRltlve  act  of  unequivocal  recognition,  like  part  pay- 
ment, or  a  written  admission,  or  at  least  a  clear  and  well-identiHed  promise,  Intttl- 
ligently  made,  within  the  period  of  twenty  years.- id.,  888. 

See  Tbitstb,  3, 4  and  8b 

PARTNERSHIP. 

L  Pabtnebshif— Dissolution- Agbxemxnt.— If,  vpon  the  dissolution  of  a  partner- 
ship, it  Ik  agreed  that  the  partner  continuing  the  buslneai  shall  ftay  the  debt*, 
such  agreement  is  broken  by  mere  non-payment,  and  the  outgoing  partner  can 
maintain  a  suit  for  the  breach  without  having  paid  anything  hlmselC  And  if  a 
clause  be  added  to  save  harmless,  the  former  is  not  merged  in  the  latter,  and  the 
obligee  can  rest  upon  either.— Miller  v.  BaOey,  538. 

X  Dissolution  Agbeement— Case  in  Judgment.- When,  by  the  terms  of  a  dissolu- 
tion agreement  between  B.  and  M.,  the  latter  retired  fVom  the  firm  and  B.  was  to 
pay  the  outstanding  debts  and  liabilities  of  the  firm,  and  made  a  composition 
agreement  with  the  Arm's  creditors  whereby  he  was  to  pay  fifty  per  cent  of  the 
ilrm'B  debts,  upon  paymenlwf  which  B.  was  to  be  discharged  but  not  M..  and  B. 
complied  with  the  composition  egreement  and  thereufMU  went  to  the  principal 
creditor  of  the  firm  and  asked  him  to  sue  B.  &  M.  and  oollea  his  money  Ttom  M., 
and  upon  the  action  being  brought  he  made  no  defense  and  did  not  acquaint  M. 
of  the  composliion  sgreement  or  its  terms,  nor  plead  it  himself  as  a  defense,  but 
msde  default,  and  M.  paid  a  large  sum  of  the  partnership  debu  of  B.  A  M.;  hOd, 
that  when  sued  for  falling  to  comply  with  the  dissolution  agreement,  B.  wa« 
•stopped  (Vom  reljing  upou  the  suppoeied  release  created  by  the  compositloii 
agreement,  and  the  oouxt  declined  to  decide  whether  suoh  release  exiitad  or  not. 
-id..  68a. 


Pleading. 


FEB80NAL  PKOPERTT.    Bee  Attackm  dit.  i. 
PA88ENOER  AKD  CARRIER.    Bee  Railboads^  1. 

PATEWT8. 

1.  Patkntb— Whkn  Not  Reqttibxd  to  bs  Rboordbd.— Fatentoftomthe  Goreramenl 
or  Bute  do  not  come  within  the  provisions  of  the  recording  laws  of  the  fttate 
where,  by  the  terms  of  the  statute,  they  are  not  expressly  included.— JfoaeAam  t. 

2.  Tatzhtb—Wbks  to  bv  Rbookdbb.— Section  SOW  applies  in  terms  to  State  deeds 
or  patents,  and  expressly  proYldes  that  the  effect  of  recording  them  shall  be  the 
nme  as  other  deeds.— /d,  285. 

S.  Effect  of  Rkoobd— PBioBmr.— To  gire  them  Hlce  effect  as  other  deeds,  priority 
of  record  confers  superiority  of  title  to  a  subsequent  bona  /de  purchaser  of  the 
same  lands  from  the  State.— Jd.,  285. 

Bee  PuBUC  LANne,  2. 

PLBADINO. 

1.  Action  to  Recovbb  Real  Pbopebtt— What  Complaint  Mtot  OoNTAnr.— Under 
the  Code  of  CItH  Procedure  of  this  Stat»»  it  is  only  necessary  for  the  plainttflT  In  an 
sction  to  recover  the  possession  of  real  property  to  set  forth  in  his  complaint  the 
nature  of  his  estate  in  the  property,  whether  in  fee,  for  life,  or  a  term  of  years;  if 
for  life,  for  whose  life;  if  for  a  term  of  years,  the  duration  thereof;  and  to  allege 
that  he  is  entitled  to  the  possession  of  the  property  and  that  the  defendant  wrong- 
tuMy  withholds  the  same  fW>m  h^m  to  his  damage  In  the  sum  claimed  by  him.  It 
is  al«o  necessary  to  describe  the  property  with  snflnclent  certainly  to  enable  the 
pomessfon  thereof  to  be  delivered,  in  case  a  recovery  be  htiA.—MUcheU  v.  Oounp- 
bett,  19ft. 

2.  Answeb— What  Mxnr  Contain.— The  defendant  must  deny  the  allegations  of 
the  complsint  which  he  desires  to  controvert,  and  if  he  claims  that  the  property 
belongs  to  him  or  another,  or  claim  any  license  or  right  to  the  possession  thereof, 
he  must  set  forth  the  nstnre  and  duration  of  such  estate  or  license  or  right  with 
the  certainty  and  particularity  reqnired  In  the  complaint;  which  really  Is  all  the 
ftiots  that  need  be  pleaded  in  the  complaint  and  answer.— 7d.,  198. 

3.  EoriTT— Suit  to  Restrain  Sale  of  Attached  Propebtt— Answeb— What 
MtrsT  Contain  —And  where,  in  a  suit  by  the  owner  of  the  ontstanding  equity, 
which  included  the  equltsble  title  to  the  property,  against  attaching  creditors  and 
others  to  restrain  them  fW)m  selling  It  upon  executions  issued  to  enforce  liens 
alleged  to  have  been  created  aralnst  it  bv  rlrtne  of  sttarhments  proceeding  in 
their  fkvor  and  against  a  party  In  whom  the  legal  title  to  the  property  remained; 
hdd.  that  an  answer  filed  by  them  to  the  complaint  in  the  suit,  which  merely 
traversed  the  plalntifTs  allegations  and  did  not  »et  forth  aflRrmatlvely  the  issu- 
ance of  the  attachments  and  other  facts  above  mentioned  and  referred  to,  was 
Insnflnc1«>nt  to  entitle  thorn  to  claim  to  occupy  the  standing  of  purchasers  in  good 
faith  of  the  property.— AAodet  v.  McOarry  et  at.,  222. 

4.  PLEAmNoe— Confession  and  Avoidance  Not  Inoonsistfjo-.  Defenses  in  a 
pleading  can  onlr  be  adjudged  inconsistent  when  they  are  so  contradictory  ol 
each  other  that  some  of  them  must  necessarily  be  false.  Where  a  defendant  In 
an  answer  denies  positively  the  allegations  of  a  complaint,  and  then  pleads  as  a 
defense  thereto  new  matter  in  the  nature  of  confession  and  avoidance,  the  denial 
and  new  matter  are  not  neceff«ar1ir  <nc*on8istent  with  esch  other,  as  it  is  possible 
fer  both  of  them  to  be  true.— Snocfprosv  t.  Androm  et  a/.,  '28(>. 

».    ANiWBB— Failobb  to  Rbfly  to  New   Matter.— By  failing  to  reply  to  new 
in  an  anawe*.  every  maUrial  fact  that  Is  well  pleaded  therein  standi 
Itted.  but  local  aoBelmlOBs  need  not  be  denied.— Xorson  v.  O.  M.  A  ^:  0^,210. 


tSti  Pleading. 

ntADIKO  (Continued). 
6w  FxoMxaBOBY  NoT»-CoNTKACT  TO  DsLivsB  WOOL.— In  an  action  on  a  piamlMi^ 
note  which  had  appended  to  it  on  the  same  iheet  of  paper  an  agreement  Ijrf 'the 
maker  to  deliver  his  entire  wool  clip  for  a  particular  year  ai  tecority  for  the  note, 
and  which  provided  that  the  plaintifl^  were  to  sell  the  same  on  commiaslon  and 
apply  the  proceeds  in  payment  of  said  note;  hdd,  that  a  complaint  which  was 
sufficient  In  every  other  particular,  but  did  not  allege  that  the  defendant  failed 
to  deliver  the  wool,  or  that  it  was  insufficient  to  pay  the  debt,  was  good  on 
demurrer.— .S^jerry  A  Oo.y.  LewU,  250. 

7.  Bkfbctivb  Plbading— "Exprbsb  Aidvr."— a  pleading  which  is  defective  by 
reason  of  the  omission  of  some  material  allegation,  may  be  aided  by  the  pleading 
of  the  adverse  party.  II  the  omitted  allegation  be  supplied  by  the  adveise  plead- 
ing, it  is  the  same  as  if  it  were  Inserted  in  the  party's  own  pleading.  —Ferrtra  v. 
Parker.  141. 

8.  Plxadino— Umckbtain  Allxoation—Remsdt.— Where  the  allegations  of  a  com- 
plaint indicate  a  fact,  and  evidence  thereof  is  admitted  under  it,  an  exception  to 
Its  admission  is  not  tenable  although  the  allegations  regarding  the  Csct  are  vague 
and  indefinite.  The  remedy  of  the  defendant  In  such  a  case  is  by  motion  to 
compel  the  plainiur  to  make  the  complaint  more  definite  and  certain.— fYiedbsen 
V.  Turner^  106. 

9.  PBTinoN— Dbfimitiom.— A  petition  in  common  phrase  is  a  request  in  writing 
and  in  legal  language  describes  an  application  to  a  court  in  writing,  in  contra- 
diction to  a  motion  which  may  be  made  viva  voot.—FaMtennacher  el  aL  v.  State  ^ 
Oregon,  5M. 

10.  Plxadimg— Exhibits.- An  exhibit  may  be  made  a  part  of  a  pleading  by  marking 
It  so  that  it  may  be  identified  and  reciting  in  the  pleading  Itself  that  such  exhibit 
is  80  marked  and  made  a  part  of  it,  aUter,  though  filed  with  the  pleading  and 
numbered  as  schedule  1.— Cbspory  v  City  c^  Portland,  496. 

11.  Pleading— Demurbbb— AifswERiMG  Oveb—Vebdict.— Where  a  defendant  demurs 
to  the  complaint,  which,  being  overruled,  answers  over,  and  a  verdict  and  Judg- 
ment are  rendered  against  him.  the  Judgment  will  not  be  reversed  on  objection 
to  the  complaint  on  appeal,  though  some  of  its  material  allegations  appeared  to 
be  legal  conclusions,  and  the  breaches  in  the  writing  declared  upon  were  defect- 
ively assigned.- ©scAworMfcr  v.  Oort,  613. 

12.  Pleading— Fbavd.— Unless  Iraud  or  illegality  be  pleaded  and  proven  by  a  pre- 
ponderance of  the  evidence,  the  writings  executed  by  the  parties  must  be  en- 
forced according  to  their  legal  import— A'ed  v.  Jjcvy,  450. 

18.  Equity— Pleading— What  Complaint  Must  Contain  in  a  Suit  to  Rbpobx 
Wbitten  Instbument.— a  complaint  In  a  suit  to  reform  a  written  instrument  in 
consequence  of  a  mistake  in  its  execution,  must  allege  facts ;  it  must  show  that 
what  the  parties  to  the  instrument  mutually  agreed  to  do,  and  wherein  the 
wntlng  fails  to  express  their  agreement,  and  that  the  mistake  did  not  ooour 
through  any  carelevsness  or  negligence  of  the  plaintiff;  otherwise  a  demurrer  to 
the  complaint  should  be  sustained.— ify&md  v  HyUxnd  et  aL,  6L 

L4.  Complaint- Defective  Statement  of  a  Cause  of  Suit— What  n.— Where  the 
plaintiff,  a  married  woman,  in  a  suit  against  her  hu«band  as  defendant  to  have 
reformed  a  certain  deed  executed  by  him  to  her,  alleged  in  her  complaint  that 
for  a  valuable  consideration  the  defendant  bargained  and  sold  to  her  certain  real 
property,  that  he  promised  and  agreed  with  her  that  he  would  execute  and  da- 
liver  a  deed  conveying  to  her  the  said  property  during  her  natural  life,  and  then 
to  her  heirs  and  assigns  forever,  and  that  the  defendant  executed  and  delivered 
to  the  plaintiff  a  deed  of  conveyance  to  the  property,  but  by  mutual  mistake  tha 
words  "  and  then  to  her  heirs  and  assigns  forever  "  were  omitted  Ikom  the  deot ; 
that  the  defendant  Instructed  and  directed  the  person  who  wrote  the  deed  to 
Insert  the  said  words,  but  he  inadvertently  and  through  mistake  owlttad  to  willa 
In  the  same;  that  the  plaintiff  relied  upon  the  word  of  the  defendant,  and,  balac 
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Ignorant  of  buaineas  of  that  kind,  did  not  read  the  deed  nor  And  out  the  mistake 
until  a  short  time  before  bringing  the  suit;  held,  that  the  complaint  was  faulty  In  not 
■tatfng  the  terms  of  the  agreement  between  the  parties  w^ich  the  deed  was  given 
to  effectuate,  but  that  the  fault  only  constituted  a  defective  ttatcnienl  of  a  cause  of 
suit,  and  not  a  defective  cause  of  suit ;  and  that  therefore  the  defendant  waived 
the  defect  by  filing  an  answer  to  the  complaint.— id.,  51. 

15.  Pleadinq— Answer— Bona  Frov  Purchaser.— In  order  to  defeat  an  outstanding 
equity  in  real  property  by  a  plea  that  the  defendant  was  the  purchaser  of  the 
property  in  good  faith,  he  must  set  forth  in  his  answer  the  deed  of  purchiv«e,  the 
date,  parties  and  contents  briefly;  that  the  vendor  was  seized  in  fee,  and  in  pos- 
tession;  he  must  state  the  consideration,  with  a  distinct  averment  that  it  was 
bona  fide  and  truly  paid,  independently  of  the  recital  in  the  deed;  and  he  must 
deny  notice  previous  to  and  down  to  the  time  of  paying  the  money  and  delivery 
of  the  de^.  And  where  it  was  averred  in  the  answer  of  a  defendant  in  suoh  a 
case,  that  at  or  about  a  certain  date  his  grantor  executed  and  delivered  to  him  a 
deed  of  convey^ce,  conveying  unto  him  the  title  to  the  property,  and  (hat  he 
did  on  such  date,  without  kndwledge  or  notiee  of  such  equity,  purchase  the 
property  in  good  iSedth  and  for  a  valuable  consideration,  and  was  absolute  owner 
of  it  in  fee  simple;  held,  that  it  was  insulBdient  to  give  the  defendant  the  benefit 
of  the  claim  that  he  was  an  Innocent  purchaser  of  the  property  without  notice. 
Held,  further,  that  evidence  showing  that  the  deed  was  made  out  in  favor  of  the 
defendant  without  his  knowledge,  but  immediately  afterwards  delivered  to  him, 
and  after  receiving  it  he  promised  and  agreed  that  he  would  take  care  of  the 
grantor  his  life-time  in  consideration  of  the  property,  and  that  he  received  knowl- 
edge of  the  equity  about  the  time  the  deed  was  delivered,  or  8oon.aftcrwards,  and 
the  suit  to  enforce  the  equity  was  commenced  within  the  next  three  months 
thereafter,  did  not  prove  that  the  defendant  was  an  innocent  purchaser  of  the 
property.— Id.,  61.  • 

See  Municipal  Corporation,  6^   See  Neootiabli  Instruicsnt,  t, 

POLICE  REGULATION. 

When  statute  in  nature  of.    See  Criminal  Law,  8. 

PRACTICE. 

L  Judgment  of  Non-suit  on  Defendant's  Motion— When  Improper.— Under 
section  216,  Hill's  Code,  a  judgment  of  non-suit  on  the  defendant's  motion  is 
Improper,  if  the  defendant  was  required  to  produce  evidence  to  meet  the  plain- 
tiflfs  case.— /brera  t.  Porke  et  aL,  141. 

2.  Equitable  Defense  of  Ejectment  at  Law.— A  defendant  sued  in  ejectment 
might  under  that  amendment  use  Ms  equitable  title  defensively  in  an  action  at 
law,  but  he  could  use  it  for  no  other  purpose.  A  court  of  law  under  that  provis- 
ion cannot  administer  complete  relief  in  favor  of  such  equitable  owner  by  decree- 
ing specific  I  .'ormance  when  proper  or  necessary.  In  such  case  a  judgment  at 
law  does  not  estop  or  preclude  the  party  against  whom  it  is  rendered  fVom  demand- 
ing of  the  defendant,  in  a  separate  suit  in  equity  brought  for  that  pn:  .)aso,  a 
conveyance  of  the  legal  title,  where  the  same  was  acquired  by  the  defeudaiiC 
with  notice  of  the  plaintiflTs  equitable  rights.- £^aur  v.  McBee,  76. 

S.  Practice— Statute  of  Limttations— Demurrer.— Where  It  is  apparent  on  the  face 
of  a  complaint  that  the  action  was  not  commenced  within  the  time  limited  by 
the  Code  under  subdivision  8  of  section  67,  Hill's  Code,  the  objection  rauit  be 
taken  by  demurrer,  and  under  section  71,  if  not  so  taken,  it  is  waived  and  cannot 
be  taken  by  answer.  Under  that  section  it  is  only  where  the  objection  does  not 
appear  on  the  face  of  the  complaint  that  the  same  is  to  be  taken  by  answer. 
WU  ▼.  Cooper,  6  Or.  182,  approved  and  followed;  and  hdd  further,  that  the  amend- 
ment to  section  882,  Hill's  Code,  made  in  1878,  has  not  impaired  the  authority  of 
said  case  or  rendered  the  same  inapplicable.— Jd.,  76. 
ZIX.Or.-40l 
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4.  Cavibs  or  Acnoir  to  be  Skpabately  Stated— Whxn  Derct  Cussd.— WhUck 
under  the  Code,/Rch  cause  of  action  must  be  leparately  stated  with  the  relief 
nought  so  as  to  be  Intelligently  distinguished;  yet,  where  the  corporate  exlutence 
of  the  defendant  snd  the  ownership  of  its  n>ad  Is  not  only  made  certain  by  refer- 
ence but  the  answer  supplies  the  defect  in  each  count;  hdd,  that  In  the  absence 
of.  a  demurrer  specifying  the  objection  after  the  erldeuce  was  submitted,  the 
objection  comes  too  late.— JSotoii  v.  0.  R,  6c  N.  O?.,  S9L 

3.  Ckohb-Bill— When  PERMmKD.— A  defendant  In  an  action  at  law  has  no  right  te 
file  a  complaint  in  equity,  In  the  nature  of  a  cross-bill,  unless  the  complaint 
shows  that  he  "Is  entitled  to  relief,  arising  out  of  facts  requiring  the  interpoiiition 
of  a  court  of  equity  and  m&terial  for  his  defense*';  and  where  it  appeared  from 
the  complaint  filed  in  such  a  case  that  the  facts  alleged.  If  true,  would  be  avail- 
able as  a  defeuse  in  the  action  at  :law;  hdd,  that  a  general  demurrer  to  the  com- 
plaint was  properly  subtained.— S/^tJTrim  t.  Weatherredf  172. 

6.  Appeal— When  it  Lies  From  Decbee  Disicissino  Cbo88-Bill.— Held,  alto,  that  a 
decree  dismissing  such  a  complaint  after  a  demurrer  to'it  had  be^n  sustamed 
and  the  plaintiff  had  not  answered  over,  was  a  final  decision  from  which  au 
appeal  would  lie  to  the  supreme  court.— Id.,  172. 

7.  Motion  for  New  Trial— Ruunq  not  REViEWABLB.^The  ruling  of  the  trial 
court  in  refusing  a  new  trial  preients  no  quesUou  ior  review  on  appeaL— ifcttuosd 
V.  P.  &  V,  R.  R.  Cb.,  535. 

See  CRIMINAL  Law,  2. 
PROBATE  COURT,   flee  Exbcutobs  akd  Admikistbatobs.  S  and  i, 
PRINCIPAL    AND    AGENT.    SeelNSUBANGB,  1,2,8»4. 

PRINCIPAL    AND    SURETY. 

1.  Tbisotal  and  Surety— Separate  Mortoagbb  bt  Each  to  Prcmni  PBiNCiPAL'i 
DEBT.-'Where  the  principal  and  surety  have  both  mortgaged  property  to  secure 
the  debt  of  the  principal,  the  surety  is  entitled  to  have  the  property  of  the  princi- 
pal sold  first  and  applied  in  satistaction  of  the  debt  —Ked  v.  Levy,  450. 

2.  SuBETY'-iauiiBOGATiON.— When  the  principal  and  surety  each  mortgages  his  own 
property  as  security  for  the  debt  of  the  principal,  and  the  surety  pays  the  debt, 
the  principal's  mortgage  given  to  secure  such  aebt  |.  jates  to  the  surety  by  opera- 
tion of  law.    He  is  Bubrogated  to  all  of  the  rights  of  moh  creditor.— /d. ,  45a 

PUBLIC    LANDS. 

1.  Railboad^Right  of  Way  Through  the  Pubuc  Lands  op  the  United  States 
-ACT  OF  March  a,  1875.*To  entitle  a  railroad  company  to  a  right  of  way  through 
the  public  lands  of  the  United  States  as  a^nst  one  In  possession  of  such  lands. 
It  must  appear  that  such  rallnoad  company  complied  with  the  set  of  congress  of 
March  8, 1875— that  is,  it  must  have  filed  with  the  secretary  of  the  Interior  a  copy 
of  iti  articles  of  incorporation  and  due  proof  of  its  organisation  under  the  same, 
and  it  must  also  have  claimed  the  benefits  of  said  act  by  filing  with  the  register 
of  the  land-of&ce  of  the  proper  district  a  profile  of  its  road.— Larsen  v.  O.R.dt  A. 
Co.,  240. 

2.  Pubuc  Lands— Patents-Collateral  and  Direct  Attack.— In  an  action  of  eject- 
ment, a  patent  for  land  granted  by  the  United  States  cannot  be  collaterally 
attacked;  but  it  may  be  attacked  by  a  direct  proceeding  in  equity,  based  on 
mistake  of  the  law  in  Its  issuance  or  fraud  and  imposition  in  its  procurement.— 
Sanford  v.  Sai^ord,  1. 

8.  Same— Fraud— TRiTBTB—lNJUNCTiON.— Under  this  rule,  where  it  appeared  that 
after  A  and  B  had  filed  npon  separate  adjoining  tracts  of  land.  A,  without  the 
knowledge  of  B,  had  his  entry  aioended  so  as  to  cover  both  tracts,  notwitbstand* 
iiig  B  was  and  had  been  rightfully  In  possession  of  the  tract  eBtervd  by  him.  and 
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by  such  meftns  A  flraudnlenfly  obtained  %  patent  tx  B'8  txaet;  hOd,  that  A  would 
be  considered  a  trustee  of  the  legal  title  for  B  as  to  suoh  tract,  and  that  an  action 
of  ejectment  to  recover  such  tract  brouRht  by  A  «|{ainst  B  would  be  enjoined. 
— i<t,l. 

See  HmfEBTBiD.  1  and  2. 

RAILROADS. 

1.  PA8BEN0SB  AND  Carbter.— A  person  who  has  purchased  no  ticket  and  paid  no 
fare  who  goes  to  a  caboose  attached  to  a  freight  train,  and  without  the  knowledge 
of  those  In  charge  of  such  train,  attempts  to  get  into  such  car  at  a  place  wtiere  the 
railroad  company  is  not  accustomed  to  receive  passengers,  is  not  a  passenger; 
and  if  he  is  injured  in  such  attempt  to  board  the  train,  and  those  in  charge  of  it 
have  no  knowledge  of  his  presence,  the  company  is  not  liable  for  the  injury .— 
Auue  V.  0.  JZ.  dt  JV.  Cb.,  854. 

2.  Railroad  Cbossiko— Duty  of  Traveler  to  Look  and  Listen.— It  is  the  Suty 
of  a  traveler  to  look  and  listen  before  attempting  to  cross  a  railroad  track,  und 
especially  at  a  crossing  known  to  him  to  be  dangerous  from  its  obbtrucie  1  view 
and  the  conformation  of  its  surroundings  rendering  It  difficult  to  hear.— Jfc^ncte 
v.J»:P.ll.Jl.Cb.,64. 

5.  Railroad  CaossiNa— Mtttual  Dxrms.— While  It  Is  the  duty  of  travelers  when 
about  to  cross  a  railroad  track  to  exercise  proper  care  and  caution  by  uaiug  their 
senee  of  sight  and  hearing,  It  is  likewise  the  duty  of  those  to  whom  is  committed 
the  control  and  supervision  of  the  movements  of  the  train  to  exercise  such  care 
and  caution  at  such  crossings,  and  to  give  the  warning  signals  so  as  to  prevent 
injury  to  those  traveling  on  the  highway.— id.,  64. 

4.  CcncPANY  Owning  or  Operating  Unfencbd  Road  Liable  for  Stock  Killed. 
^The  purpose  of  our  statute  is  to  make  the  railroad  company  owning  ibe  road, 
or  the  company  operating  the  road,  liable,  so  *hat  either  may  be  sued,  as  the 
plaintiff  may  elect  who  has  sustained  injury  to  his  live  stock  by  a  moving  train 
upon  iia  unfenoed  tn/bk.^^Eaton  y.O.R,A  N.  Cb.,  891. 

6.  Action  for  Killing  Stock  on  Umtkncbd  Road— Flaob  of  Entry  Need  Not 
BE  alleged.— Under  the  statute  for  killing  or  injuring  live  atoek  on  an  unfenced 
track;  it  is  not  necessary  to  allege  the  poiat  at  which  the  animals  entered  upon 
the  track  of  the  railroad.— id.,  871. 

6w  Place  of  Entry— When  Proof  of  Unnecessary.— Nor  is  proof  of  entry  mate- 
rial except  where  stock  is  killed  at  a  place  where  the  company  is  not  bound  to 
fence,  as  a  public  highway,  which  has  entered  where  its  track  was  unfenced,  and 
the  duty  to  fence  existed,  and  such  killing  is  the  direct  eonsequenoe  of  the  neg- 
lect to  fence.— id.,  871. 

7.  Unfxncvd  Road— What  is  Sufficont  Proof  of  Nbgugbncb.— When  it  is 
alleged  and  proved  that  the  company  Hailed  to  fenoe,  and  that  the  plaiutifTs 
stock  was  killed  or  injured  upon  or  near  such  unfenced  track  by  a  moving  train, 
the  negligence  is  established  and  can  only  be  defeated  by  proof  of  contributory 
negligence  or  misconduct.— id.,  871. 

a  RAJLROADe— Wren  the  Duty  to  Fence  n  Impuxd.— A  statute  which  pieserlbes, 
as  a  precautionary  measure,  what  shall  be  deemed  a  sufiiclent  fence  to  protect  a 
railroad  track  from  the  entrance  of  live  stock,  and  deelares  an  absolute  liability 
for  the  killing  of  stock  for  the  failure  to  fence,  or  for  killing  stock  on  an  unfenced 
track,  except  for  contributory  negligence,  or  misconduct,  imposes  by  implication 
the  duty  to  fence  as  much  as  if  such  duty  was  expressly  declared.— 6*u«Uvaa  v.  0. 
JZ.  ^  y.  Os..  819. 

9.  SxcnoKS  4044,  4046.  AND  404K,  HiLL'8  CoDR.  CONSTRUED.— Seotfon  4044  makes  a 
railroad  company  liable  for  the  value  of  uiock  killed  upon  or  neft.r  any  unfenced 
track  by  a  moving  iraiu,  uudbectiuu  'lOlo  prescribes  \vbat^hall  )>e  deemed  a  snfll- 
cl.ut  fence  tw guard  the  lallwuy  track  from  the  euiruuce  ihereou  of  live  stock 
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and  section  4(M8pToyldef  tliatlii  erery  action  for  the  value  of  any  stock  men- 
tioned In  section  4044,  so  killed,  that  proof  of  such  killing  shall  be  deemed  and 
held  conclasive  evidence  of  negligence,  except  when  the  owner  is  guilty  of 
negligence  or  misconduct;  held,  that  the  statute  in  prescribing  the  fence,  and 
declaring  that  stock  killed  "on  or  near  any  unfenced  track"  shall  be  conclusive 
eridenoe  of  negligence,  by  implication,  makes  it  the  duty  of  a  railway  to  fence 
its  traok.  A  statute  often  speaks  as  plainly  by  Inference  and  by  means  oi  the 
purpose  which  underlies  the  enactment  as  in  any  other  manner.— Jd.,  819. 

10.,  Railroad  Company— Duty  to  Fknci  Road— Pouce  Rigulations.— Snoh  a 
statute  Is  Intended  as  a  precautionary  measure  to  protect  the  track  from  stock 
where  allowed  to  roam  at  large  so  as  to  insure  Fafety  in  the  running  of  the  trains 
as  well  as  to  prevent  the  destruction  of  live  stock,  and  is  a  police  regulation 
which  finds  its  authority  In  the  same  power  as  regulates  the  storage  of  gun 
powder,  or  other  dangerous  Instrumentalities,  and  is  not  obnoxious  to  the  eon- 
Btltntlonal  objection  of  depriving  the  company  of  Its  property  without  due  pro- 
cess of  law,  or  of  denying  It  the  equal  protection  of  the  laws.— 7d..  319. 

11.  HiNDXAN  V.  R.  R.  Co. ,  17  Or.  619,  Approvkd  and  Foltx»wbo.— Under  the  statute 
in  view  of  the  constniction  given  in  Hindman  v.  Railroad  Cb..  17  Or.  619,  when  it 
is  alleged  and  proven  that  stock  is  killed  or  injured  at  a  place  where  the  com- 
pany has  f.i  ill  d  to  fence,  but  the  duty  existed,— an  unfenced  track,— a  case  of  neg- 
ligence Is  made  out  unless  the  defendant  can  show  contributory  negligence  or 
mlBConduct.— JcZ.,  319. 

12.  Place  op  Entry  of  Stock  on  Track— Whbn  Material.— Proof  of  the  place  of 
entry  of  the  stock  only  becomes  material  and  devolves  on  the  plaintiff  when 
stock  is  killed  or  injured  at  a  place  where  the  railroad  company  is  not  bound  to 
fence,  as  a  public  highway,  which  has  entered  where  its  track  was  unfenced  and 
the  duly  to  fence  existed,  and  such  killing  or  iz^ury  Is  the  direct  consequence  of 
ommlsslon  to  fence.- /d.,  819. 

13.  Railroad— Fencx.— A  railway  company  is  not  required,  under  the  statute,  to 
fence  its  depot:    Following  Motet  v.  £.  Jt  Cb.,  18 Or.  2S6,—Fuk  v.  N.P.E,R.  Cb.,  163. 

See  Pu^uc  Lands,  1.    See  Tsebpaeb. 

REAL  PROPERTY. 

1.  When  Sale  Made  by  Adkinieteator  to  Pat  Debts  Not  Necessarily  Void.— 
A  sale  of  real  property  belonging  to  the  estate  of  a  deceased  person,  made  by  an 
exeoutor  or  adminlBtrator  thereof,  under  an  order  of  a  county  court  sitting  in 
probate,  and  having  Jurisdiction  over  the  estate,  is  not  necessarily  void  although 
the  petition  for  the  order  of  sale,  the  citation  to  the  heirs,  and  the  bervice  of  the 
citation  are  defective.— JtfitteAeU  v.  Oampbell,  198. 

2.  iRBEauLARrnBB  IN  Sale  by  Adminibtrator— When  Cured  Bt  Acts  of  1874 
AND  1878.— Sueh  defects  under  the  curative  acts  of  1S74  and  1878  should  be  disre- 
garded where  the  property  sold  at  such  sale  has  been  purchased  for  a  valuable 
oonslderatSon  which  has  been  paid  by  the  purchaser  to  the  executor  or  adminis- 
trator or  his  sueoessor  in  good  fkith,  and  the  sale  has  not  been  set  aside,  but  has 
bean  aenflnned  m  acqnlasoed  in  by  the  eeurt.— iU..  198. 

8.  Du^cn  m  Bali  by  adionisteator  Which  may  be  Cured  by  Legislation  and 
WVICH  GAVNer  Be.— ^he  legislatwre  has  no  power  to  make  valid,  by  a  retroactive 
atafHte,  that  whloh  is  inherently  a  nullity,  nor  render  a  sale  of  property  ei&cackoua 
wIImi  BilLde  in  nanner  which  it  had  no  power  to  authorize ;  but  when  the  sale  Is 
vM  merely  in  consequence  of  a  failure  to  comply  with  the  conditions  upon 
wfHoh  the  power  te  make  it  was  delegated  by  the  legislature,  and  which  it  could 
hivre  dispensed  with  in  the  beginning,  and  the  sale  been  valid,  it  can,  by  the 
adoption  of  such  a  statute,  legalize  it— id,  19& 

See  Vendor  and  Vendee,  l,  5  and  6. 
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RSFSREE. 

1.  Kepekke'8  Rxport— When  May  bx  Set  Abide.— The  prorislons  of  the  Code  of 
thU  Bute,  to  the  effect  that  the  court  may  aflEirm  or  set  aside  the  report  of  a  referee 
in  whole  or  In  part,  and  may  make  another  order  of  reference  as  to  all  or  so  much 
of  the  report  as  is  set  aside,  to  the  original  referees  or  others,  or  may  find  the  facts 
and  determine  the  law  itself  and  give  Judgment  accordingly;  and  that  upon  a 
motion  to  set  aside  the  report,  the  conclusions  thereof  shall  be  deemed  and  con- 
sidered as  the  verdict  of  a  jury,  only  authorizes  the  court  to  set  a^ide  such  report 
as  to  conclusions  of  fact,  under  the  same  circumstances  in  which  it  is  authorized 
to  s^t  aside  the  verdict  of  a  Jury  and  grant  a  new  trial,  which  it  is  authorized  to 
do  when  the  verdict  is  against  the  great  weight  of  evidence.— ifercAaTito  National 
Bank  v.  Pope,  85. 

2.  RXJBBEC'B  Refobt— Duty  of  the  Court  When  Set  Aside.— Where  the  court 
sets  aside  the  report  of  a  referee  in  whole  orin  part,  and  elects  to  find  the  facts 
and  determine  the  law  itself,  it  is  its  duty  to  find  the  facts  and  conclusions  of  law 
in  the  saaae  manner  as  it  is  required  to  do  when  it  tries  a  case  without  the  inter- 
vention of  a  jury.— Jd.,  86. 

8.  Findings- Effect  of.— The  findings  of  a  referee  are  conclusive  as  to  the  facts 
found  if  there  is  any  evidence  before  him  having  a  tendency  to  establish  such 
facts.- Bortef  v.  MaUtiaa,  482. 

RECEIVER. 
Receiver- Salary.— When  the  parties  to  a  litigation  by  their  attorneys  ask  the 
appointment  of  a  person  as  receiver  who  is  an  interested  party  and  represent  to  the 
court  thathis  appointment  would  save  the  salary  to  the  estate  of  the  receiver  then 
in  office,  and  the  court  makes  such  appointment,  and  he  serves  as  such  receiver 
until  removed  without  making  any  claim  for  compensation,  upon  an  application 
to  the  court  after  such  removal  to  be  allowed  a  salary  during  the  time  he  so  served, 
and  the  court  below  refused  to  make  such  allowance;  held,  that  no  error  was  com- 
miiitd,— Steele  v.  HoUaday,  517. 

REQI3TRATI0N.    See  Patents,  1,  2,  3. 

REPLEVIN. 

1.  Reflevtk— What  Title  Sufficient  to  SusttaiK  It.— In  an  action  to  recover  the 
possession  of  personal  property,  the  plaintiff  ordinarily  must  show  that  he  is  the 
owner  of  the  property,  or  is  lawfully  entitled  to  the  possession  of  it  by  virtue  of 
a  special  property  therein.  The  ownership,  however,  requisite  to  mainuin  such 
an  action  need  not  be  absolute;  a  right  to  the  posMssion  and  dominion  over  it  for 
the  time  is  all  that  is  essentiaL- i>u;t«  v.  Birdtey  et  al„  1&4. 

2.  REPLEVW-PosBEawoN— Effect  of— Taking  by  Third  Person.— Henoe  where 
one  person  is  in  possession  of  personal  property  ezdrclsing  dominion  ov«r  it,  and 
another  takes  and  carries  it  away  without  his  consent,  the  former  may  maintain 
an  action  against  the  latter  to  recover  the  possession  of  the  property,  although  in 
fact  it  belongs  to  a  third  person,  unless  the  latter  can  justify  his  taking  of  the 
property  by  showing  such  a  privity  existing  between  him  and  the  owner  as 
would  entitle  him  to  represent  the  owner's  interest  in  it.— Id.,  164. 

RIP^VRIAN  RIGHTS.    See  HoxestOd,  8. 

RIOHT  OF  WAY.    See  Public  Lands.  L 

RETURN. 

When  sufficient    See  ATTAaocENTS,  1. 

AMendment  ef.    See  Attachments.  3. 
ROAD.    Bee  County  Courts. 


680  Statute  op  Limitations. 

BALES. 

1.  ?ALE— Whkn  Title  Pases.— Ordinarily  Trhere  there  is  a  sale  of  ^oods  by  num- 
ber, weight  or  meaisnre,  at  so  much  a  piece,  a  pound,  a  cord  or  buBhel,  it  is  nec- 
esbary,  in  the  absence  of  evidence  showing  a  diflf!erent  intention,  that  the  tldngs 
should  be  counted,  weighed  or  measured  before  the  price  to  be  paid  can  be 
ascertained.  Before  this  Is  done,  the  s^ale  is  not  so  consummate  and  perfect  us 
absulutely  to  change  the  property,  but  the  goods  still  remain  at  the  risk  of  the 
vendor.— J2oMn<Aa/  Broi.  v.  Kahn  Bros.,  571. 

2.  Case  in  Jinx^acENT.— Where  R.  agreed  in  writing  to  ftimlsh  K.  2,900  cords, 
m«re  or  less,  of  good,  sound  merchantable  fir  wood  at  fae  rate  of  91.90  per  cord 
on  board  the  cars  at  or  between  Clarnle  or  Falr\'iew,  said  wood  to  be  measured 
and  received  by  the  quartermaster  at  Walla  Walla,  W.  T.;  hdd,  that  the  title  to 
the  wood  did  not  pass  to  E.  until  received  and  measured  by  the  quartermaster 
at  Walla  Walla.— Id.,  671. 

S,  Sale  of  Psbsonal  Pbopebty— Title  Pabseb.- In  the  sale  of  personal  pmperiy 
where  there  haa  been  a  complete  delivery  of  the  property  in  accordance  with  the 
•  terms  of  sale,  and  nothing  remains  to  be  done  in  relation  to  the  property  to  effl  ct 
the  transfer,  the  title  passes,  although  there  remains  something  to  be  done  in 
oiier  to  ascertain  the  total  quantity  or  value  of  the  goods  at  the  price  specified 
Im  the  contract— Sarr  v.  Borthwick  ic  FramCt  578. 

4.  EviDENCE—COMPgrENCY— Quality  op  Goods.— In  an  action  for  wood  sold,  w1ier« 
the  defense  is  that  wood  was  not  of  the  quality  specified  in  th^contract,  evidence 
M  inadmiasable  by  the  plaintiff  to  show  the  merchantable  quality  of  wood  of  the 
same  grade,  cut  from  the  same  place,  and  on  hand  a  day  or  two  before  the  trial 
and  some  considerable  time  after  the  delivery  of  the  wood  sued  for.— JdL,  578. 

See  ASBiaNMSMT  fob  Benefit  op  Gbeditobb,  2.    Bee  Attachmsnt,  5. 

15HERIFF. 

See  MoBTOAGE,  L   See  Deed.  L 

STATUTE. 

Statute— WHEN  the  Goubt  will  Decline  to  Look  at  the  Joubnalb  to  See  if 
Pbopebly  Enactu).- After  an  act  of  the  legislature  has  been  in  force  maii}" 
years,  and  recognized  and  acted  upon  by  the  courts  in  numerous  instancea  with- 
out any  question  having  been  maci&as  to  the  mauner  of  its  passsge.  the  court 
will  regard  it  as  having  been  duly  adopted,  and  Will  not  look  into  the  Journals 
of  the  two  houses  of  the  legislature  in  order  to  ascertain  whether  the  bill  for  the 
act  was  read  the  number  of  times  required  by  the  constitution,  or  whether 
amendments  propoeed  iji  one  h<nise  were  adopted  by  the  other.— JfileAett  v. 
aiif«»»etf,  198. 

STATUTE  OF   LIMITATIONS. 

L  STATtTTE  OF  Ijkitationb— DiSABn.iTT.— The  act  of  the  legislative  assembly  of  the 
State,  entitled,  "An  act  to  amend  sections  four  and  seventeen  of  chapter  one  of 
the  Code  of  Civil  Procedure,  relating  to  the  time  of  the  commencement  of  au 
action  to  recover  the  possession  of  real  property,  approved  October  17,  1878." 
limits  such  time  to  ten  years  only  in  case  the  party  entitled  to  commence  the 
action  labor  imder  none  of  the  disabilltleJbpeciflcd  therein,  one  of  which  is,  that 
the  party  at  the  time  the  cause  of  action  accrued  was  a  married  woman.— JfitdW^ 
V.  CampMU,  198. 

2.  A  Mabbied  Woman  has  Fiftecn  Yeabs  in  Which  to  Cohhence  an  Achon  to 
Rbcovsb  Hbb  ilEAL  PBOPEBTY.— When  a  plaintifi,  a  married  woman,  breaghtan 
action  against  a  defendant  to  recover  the  posseeaion  of  certain  real  property, 
claiming  to  be  the  owner  in  fee  of  five-ninths  thereof,  four  of  the  ninths  by  pur- 
chase ftom  certain  heirs  to  the  property,  the  other  ninth  by  inheritance,  and 
alleged  that  the  other  four-ninths  belonged  to  certain  other  heirs  of  the  estan;; 
and  the  defendant  sat  up  as  a  defense  adverse  possession  of  the  property,  and  it 
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appeared  that  none  of  the  heln  to  the  eslate  were  nnder  nny  legal  d1«inb11!ty 
except  the  plaintiff,  who  was  such  married  womau  at  the  time  her  risrht  of  aiti  n 
accrued  and  during  all  the  time  of  the  adverse  powewion;  hrldt  thot  ihc  plain: itf 
was  entitled  to  the  ftill  period  of  fifteen  rears  In  which  to  commence  the  action 
In  which  to  recover  the  ninth  interest  inherited  by  her;  but  that  ten  years'  ad- 
vcr:«e  possession  was  a  sufficient  time  to  bar  the  rlgrbt  to  recover  any  of  the  other 
interests  In  the  property:  and  that  an  instruction  of  the  conrt  upon  the  trisl  of 
the  action,  that  ten  years'  adverse  possession  was  sufRcient  to  bar  the  plaintllTs 
riebt  of  recovery  without  exception  In  regard  to  the  ninth  interet  inherited,  was 
error;  hdd,  further,  that  while  the  error  affected  only  said  ninth  Interest,  yet  It 
could  not  be  corrected  on  appeal  without  a  reversal  of  the  entire  Judgment  and 
directing  a  new  trial;  ktld,  also,  that  adverse  possession  of  real  pro(>erty  for  the 
period  prescribed  by  the  statute  of  limitations  vests  a  perfect  title  in  the  poswe^s'^r 
as  against  the  former  holders  of  the  title.  The  decision  upon  the  point  in  Parker 
T.  Metzger,  12  Or.  409,  approved.— Id.  108. 

8.  Statute  of  LnirrATiONfr— Right  of  Action.— The  statute  of  limitations  begins 
to  run  when  the  right  of  action  is  complete,  and  this  being  so,  a  right  of  action 
accrued  upon  each  of  these  matters  when  the  services  were  rendered  and  each 
transaction  closed.— i^artet  y.  MaUUcu,  482. 

See  Pbactics,  3. 

SURETY. 

Affidavit  oC.    See  Appeal,  2. 
JustlilcAtionof.    See  Appeal,  4. 
See  Principal  and  Surety,  1  and  2. 

SURROGATION.    See  Princtpal  and  Surety,  2t 

SUMMONS. 

Objections  to  service.    See  Appearance. 

TIME  CHECKS. 

Value  as  evidence.    See  Eyidencb,  4. 


TITLE. 


When  passes.    See  Sales,  1  an2  8. 
See  Evidence,  7, 


QUANTUM  MERUIT.    See  CoMTBACT,  7. 

TRE8P.\S8. 
Trespass— Construction  of  a  Rau^road  Through  One's  Land  WrrHOUT  His  Con- 
sent—Measure OF  Daxages.— When  a  railroad  company,  without  the  consent  of 
the  owner  of  land,  constructs  its  road  over  and  across  such  owner's  land  ami  runs 
its  cars  thereon  and  no  special  damages  are  alleged,  the  correct  meaFure  of  d«m* 
ages  is  the  difference  between  the  annual  rental  value  of  the  premhu^  \Viih  the 
railroad  track  down  and  the  road  operated  as  it  is,  and  what  the  reitnl  vnliie  of 
the  premises  would  have  been  if  the  road  had  not  been  there ;  and  when  It  aiN) 
appeared  that  the  defendant,  in  effecting  an  entry,  broke  the  plaintiff's  olo^e.  \\xt 
no  special  damages  are  alleged,  the  measure  of  damages  for  f^uch  brenk1n<;  would 
be  such  sum  as  would  restore  the  premises  to  such  a  condition  of  safety  lor  u:.c  us 
they  were  in  before  such  breaking.— Xarsen  y,  0,  E,  dt  N.  to.,  240. 
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TRIAL. 
Jury  Tp.iaIv— Waiter  of— Power  of  the  Court.— A  clrcTilt  court  has  no  anthorlty 
to  f^y  an  action  at  law  involTlDR  an  issue  of  fact  without  a  Jury,  unless  a  jury 
trial  is  waived  in  the  manner  provided  in  the  Civil  Coda  If  such  court  deem 
surli  a  ctise  a  proper  one  to  be  determined  upon  the  law,  it  mnst  direct  the  Jury  to 
return  a  verdict  in  favor  of  the  party  which  the  court  considers  entitled  to  it 
under  the  prooilB.— ^Immcoii  Mortgage  Co.  v.  HidcMnmm  et  aL.  834. 

TRCST.^. 
1.  Tbist— Wh/.n  RE8ULTINO.— When  land  is  conveyed  to  one  person  and  another 
payii  lilt.'  Ldnsideration,  a  resulting  truat  will  be  presumed  In  favor  of  the  one 
paying  the  con&ideratlon.  It  rests  on  the  equitable  principle  that  the  property 
belongs  to  him  who  advances  the  money  to  pay  for  it. — Tiiylor  v.  Mila,  duO. 
a.  Pai'ol  Evidence— When  Not  Admimible.- As  the  trust  results  ftx)m  the  pay- 
men  I  of  the  consideration,  if  the  party  claiming  to  be  the  beneficial  owner  has 
made  no  payment  he  cannot  show  by  pai-ol  eviuence  that  the  purchase  was  made 
for  hiH  benefit,  for  that  may  not  Inyolve  any  hing  more  than  a  breach  of  a  parol 
agreement  to  purchase  and  hula  in  tru:»t  lor  another.- /d.,  550. 

3.  Paymknt  Need  Not  Be  in  Money.— It  is  not  essential  that  the  payment  of  the 
consideration  be  in  money,  but  it  may  be  made  in  anything  ot  value. — Id.^  550. 

4.  PRESU5IPTI0N  OF  PAYMENT  WHEN  BETWEEN  Strangebs.— The  presumptlou  that 
the  party  paying  for  the  property  Intended  it  for  his  own  benefit  applies  only 
when  the  transaction  is  between  strangers,  where  there  is  no  moral  or  legal  obli- 
gation resting  on  the  purchaser  to  pay  the  consideration  for  another.- /d.,  550. 

5.  WuF.v  Intended  as  an  Advancehent.— When  the  purchaser  takes  conveyances 
in  the  name  of  his  wife,  the  rule  is  reversed,  and  equity  raises  the  presumption 
that  the  purchase  and  conveyance  was  intended  as  an  advancement  or  gift.— 
Id.,  550. 

6.  Conveyance  to  Wife— When  Effect  to  Hinder  CREDiT0B8.~If  a  purchaser 
takes  a  deed  in  the  name  of  his  wife  for  the  purpose  of  hindering  and  delaying 
his  creditors,  and  not  for  the  purpose  of  making  an  advancement,  a  trust  will 
result  to  the  purchaser,  and  the  land  be  liable  for  his  debt.— Jd.,  »30. 

7.  Conveyances  Without  Consideration.— The  law  enforces  acareAil  regard  for 
the  rights  of  creditors  against  conveyances  without  consideration  made  by  a 
party  largely  indebted,  and  unless  he  makes  provision  for  the  payment  of  his 
debts  or  retains  other  property  of  sufficient  value  for  that  ptirpose,  thty  are  of  no 
validity  as  to  such  creditors.- /d.,  550. 

8.  Whether  Payment  of  the  Debt  Purges  the  Praud,  Not  Decided.— Whether 
a  party  largely  indebted  can  put  his  property  in  the  hands  of  another  to  hold 
until  he  can  pay  his  debtM,  and  when  the  debts  are  so  paid  the  transaction  will 
be  relieved  of  its  fraud,  not  decided.— /d.,  550. 

«,  Case  Stated.— Where  a  party,  in  order  to  secure  his  property  against  the  claims 
of  his  creditors,  conveyed  it  to  another  to  hold  until  he  could  pay  his  debts,  and 
after  such  debtnwere  paid,  directed  it  to  be  conveyed  to  his  wife,  and  subse- 
quently joined  with  her  in  a  deed  in  exchanging  said  property  for  other  property 
with  C;  Iteld,  thai  no  trust  resulted  to  him  in  such  property .—/cf.,  550, 

See  Vendor  and  Vendee,  3. 

dndbbtaking  on  appeal. 

Affidavib  of  surety.    See  Afpeal,  1,  2. 

VENDOR   AND   VENDEE. 
L    Bona  Fide  Purchaser  for  Value  of  Lands— Who  is  Not.— A  person  who  has 
taken  a  contract  in  writing  for  lands,  but  who  has  paid  nothing  thereon,  and  hai 
taken  no  deed  for  the  same,  is  not  a  bowi  pit  purchaser  Ibr  yaSMt^—bchcUer  v. 
Soiittiem  Or.  Cb.,  193; 


Verdict.  6C3 


VENDOR  AND  VfiNDEE  (ConUnued). 
2.  Agency— Contract— Notice.— A  director  of  a  corporation  who  contracts  with 
another  director  of  the  same  corporation  concerning  the  company's  property  who 
was  also  husiness  manager  with  certain  enumerated  and  limited  powers,  is 
chargeable  with  ilotice  of  any  defect  in  the  manager's  power  to  make  said  cou< 
tract.— /d.,  192. 

8.  Trusteb  and  Cestui  Que  Trust— Director  of  Corporation.— A  director  of  a  cor- 
poration acts  in  a  trust  capacity  towards  all  the  stockholders  of  the  corporation 
and  in  respect  to  all  of  its  property.  A  trustee  cannot  so  deal  with  trust  property 
as  to  make  profit  for  himself.  His  duties  as  trustee  require  him  to  so  manage  and 
conduct  his  trust  as  to  realize  whatever  profits  that  may  accrue  in  the  course  of 
the  business  for  the  benefit  of  the  cestui  qu£  bnuL  This  he  could  not  do  If  he  wer* 
permitted  to  acquire  the  trust*property  for  himself.— /d.,  192. 

4.  Compensation  for  Improvements— Party.— The  plaintiff  claims  to  have  had  a 
contract  for  the  purchase  of  certain  lots,  and  agreed  in  writing  to  sell  one  of  said 
lots  to  the  lodge  of  Odd  Fellows  in  the  town,  and  placed  the  lodge  in  possession 
and  covenanted  to  protect  such  possession.  The  lodge  then  placed  on  said  lou 
lasting  and  valuable  improvements,  /fdd,  that  the  plaintiff  could  not  recover 
the  value  of  said  Improvements  placed  on  said  lots  by  the  lodge.— Id.,  192. 

6.  SscmoN  8027,  Hill's  Code.  Construed— Bona  Fide  Purchaser— Who  is.— A  sub- 
sequent purchaser  against  whom  an  unrecorded  conveyance  is  void,  under  uec- 
tlon  8027,  Hill's  Code,  must  be  a  purchaser  in  good  faith  and  for  a  valuable 
consLleration  of  "the  same  real  property,  or  a  portion  thereof,"  included  in  the 
unrecorded  conveyance:  and  must  be  a  purchaser  under  a  form  of  conveyance 
or  other  instrument,  which  purports  to  convey  the  propierty.  Hence  a  purcharer 
under  a  mere  quit-claim  deed,  which  only  purports  to  remise,  release  and  quii- 
claim  the  right,  title  and  intereU  of  the  grantor  In  and  to  the  property,  will  not 
be  regarded  "a  purchaser  of  the  same  real  property  or  any  part  thereof."- .^m. 
MmU  Co.  V.  IltUchimion  et  aL,  KM. 

«j.  Case  in  Judgment.— Where  P.  was  owner  of  a  parcel  of  land  which  he  conveyed 
to  £.,  but  £.  having  failed  to  pay  for  the  land  conveyed  it  back  to  F.,  who  neg- 
lected for  several  years  thereafter  to  record  the  deed,  and  in  the  meantime  F. 
executed  a  deed  of  quit.claim  to  D.,  who  took  the  deed  without  actual  notice  of 
the  prior  conveyance  by  £.  to  F.,  excei)^  such  as  might  be  presumed  or  inferred 
from  the  character  of  the  deed  or  the  condition  pf  the  deed  record  of  the 
county,  and  D.  thereafter  executed  a  quit-claim  deed  to  the  land  back  to 
E.,  who  then  executed  a  like  deed  to  the  land  to  W.,  who  finally  executed  a 
deed  of  warranty  to  it  to  C,  and  several  quit-claim  deeds  were  thereafter  made 
to  it  by  C.  and  his  grantees,  containing  covenants  of  warranty  against  the  grant- 
ors, and  it  was  finally  purchased  by  the  respondent  under  a  mortgage  foreclosure 
against  some  of  the  intermediate  claimants,- the  land  during  all  the  time 
remaining  vacant  and  unoccupied;  hdd,  that  the  said  deeds  did  not  constitute 
the  grantees  therein  purchasers  of  the  same  real  property  or  any  part  thereof, 
conveyed  by  E.  to  F.,  within  the  meaning  of  said  section  of  the  Code.  Qusere, 
whether  if  £.,  when  he  executed  the  deed  to  D.,  had  had  possession  and  seisin 
of  the  land,  and  D.  had  taken  possession  thereof  under  the  deed  to  him,  it  would 
have  constituted  him  such  subsequent  purchaser  under  said  section  of  the  Code. 
—/A,  334. 

VENUE. 

Change  ot    See  Criminal  Law,  11, 12. 

VERDICT. 
Findings  of  Fact  to  be  Deemed  Verdict.— When  a  case  is  tried  before  the  court 
without  the  intervention  of  a  jury,  the  findings  of  the  court  upon  the  facta  shall 
be  deemed  a  verdict,  and  the  duty  of  this  court  is  to  ascertain  whether  the  legal 
conclusions  drawh  therefrom  are  such  as  the  law  pronouuces.— iTi^/e  v.  Iii2tpy  ^ 
Amy,  196. 


634  Witness. 

WAIVER.    6eo  Iksurance,  9, 10  &nd  12. 

Of  defect,  when  causes  of  action  not  separately  stated.   See  Practice,  4, 
Of  Jury  trial.    See  Triau 

W\TER  RIGHTS. 

1.  Water  Rights— Aorebxbvt  ab  to  Usb.— An  agreement  between  fMurtles  wb « 
have  settled  upon  lands  in  the  yiclnlty  of  a  stream  of  water  capable  of  beiug 
utilised  for  the  purpose  of  irrigation  as  to  the  approprlatiou  of  the  water  for  Mich 
purpose  aud  as  to  the  relative  quantity  which  each  shall  be  entitled  to  use';  and 
such  agreement  has  been  acted  upon  for  a  long  time  by  the  parties,  and  a  viola- 
tion of  it  by  any  of  them  would  produce  irreparable  damage  to  others,  will  be 
enforced  in  a  court  of  equity.-^Omidir  v.  Sliiffton,  99. 

2.  Contiguous  Owners— Mutual  U»k  of  Wate»— Tacit  Agrbexekt.— Where  cer- 
tain parties  settled  upon  lands  as  above  mcuiioued  and  their  land«  would  hare 
been  of  little  if  any  value  without  irrigation,  and  they  oodperaied  in  construct- 
ing dams  and  digging  ditches  for  the  purpose  of  conveying  the  water  on  to  their 
respective  parcels  of  land  in  or>ier  to  irrigate  them;  held,  in  the  absence  of  direct 
proof  to  the  contrary,  that  it  was  evidence  of  a  tacit  agreement  between  them 
that  each  should  be  entitled  to  enjoy  an  equal  share  of  the  water  which  the 
strean^  afforded,  which  a  court  of  equity  in  a  proper  case  would  euibrce.— id.,  99. 

See  HOB[BSTBAD,& 

WILL. 

1.  Will— What  Co?wTrnm»— Probath— What  Neckssarv.— Under  the  statute  of 
Oregon,  every  will,  In  order  to  be  effective,  Is  required  to  be  in  writing,  signed  by 
the  testator,  or  by  Kome  other  person  under  his  direction  in  his  presence,  and 
attested  by  two  or  more  conifjeient  wltncs}»e?,  subscribing  their  names  to  the  w  ill 
in  the  presence  of  the  testator.  And  in  order  to  admit  the  wil!  to  probate,  it  must 
be  proven  to  have  been  so  signed  and  attested,  and  that  the  testator  in  the  ease 
of  the  disposal  of  goods  and  chattels,  was  over  the  age  of  IH  years;  and  in  the  ca^e 
of  the  disposal  of  real  property,  was  ai  years  of  age  and  upwards,  and  wa:»  ot 
sound  mind.— /^1/per  v.  Wertt  et  al.,  122. 

2.  ATTBrriNo  WrPKE»— Who  Is.— To  prove  the  -attestation  of  the  will,  it  must  b« 
shown  that  the  witnesses  who  subscribed  their  nnmes  to  it  did  so  at  the  request 
of  the  testator;  that  they  saw  him  vign  it,  heard  him  acknowledge  it,  or  observed 
acts  which  unmistakably  indicate*!  that  be  had  signed  it  The  acknowledgment, 
however,  cannot  be  Inferred  from  ntere  silence.— /<(..  122. 

8.  Probate  op  Will— What  Evipexce  .Nkcicssarv.— The  proof  of  a  will  should 
not  fall  because  the  testimony  of  the  subacribicg  witnesses  thereto  is  iusufhcient 
to  establish  its  execution,  provided  It  can  be  proven  by  other  competent  evi- 
dence, or  by  circumsiances  clearly  indicating  its  execution;  but  where  such  proof 
is  not  made.ciMirts  have  no  more  aiubunty  toaiijudge  the  will  effective  than  they 
would  have  to  aiiempi  to  en!orce  an  oral  expression  of  a  party  regarding  thedia- 
posltiou  which  should  be  made  of  his  property  at  his  death.— id.,  122. 

WILL.    See  Deed,  2  and  3. 

WITNESS. 
Witness- EXPERT.— An  expert  is  one  instructed  by  experience,  and  to  become  such 
requires  a  course  of  previous  habit  >iud  practice  or  of  siudy  so  as  to  b«  familiar 
M'ith  the  b\ib)ecl.—Veu<UeUm  v.  ^knnnLet*  el  uL,  9. 

See  Will,  2. 


'6kh^    ..6Q 


HARVARD  im  LIBRARY 


